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We granted a wit of reviewin this case to determ ne whet her
the court of appeal afforded proper deference to the trial court
when it reversed a civil jury's factual findings. The jury found
plaintiff 20% at fault, defendant 80% and awarded $150,000 in
general damages, $100,000 in specials. The court of appeal,
di sputing these findings, found defendant 100% at fault, plaintiff
not at all at fault. They also increased the special danmages to
$1,018,301.50 while affirm ng the $150, 000 general damage award.

For the reasons which follow, we conclude that both wth
respect to the fault apportionnent and the special damages, the
court of appeal erred in finding the district court judge clearly
wrong or manifestly erroneous. The record does not support their
conclusions in these respects.

In particular, the court of appeal's determnation that
"Quillory's duty not to exceed the speed Iimt did not enconpass
the risk that a driver executing an inproper |ane change would
crush his vehicle" msstates the law. The court of appeal decision
will be reversed and the district court judgnent reinstated.

On  August 31, 1990, the plaintiff, Dr. Steven Quillory, an
ener gency room physician, was driving his Toyota Celica Supra east
inthe left hand |ane of I-10 near Crow ey, Louisiana. A tractor
trailer rig owed by defendant Texaco Trading Corporation and

operated by their enployee Louis Richard was noving in the sane



direction in the right hand lane at sixty mles per hour.
According to the defendant Ri chard, as he approached sl ower noving
traffic, he |ooked back, noted the Toyota four to five I|engths
behind in the left |lane, signalled, then commenced to nove into the
left lane. The Toyota, in the neantinme, travelling in excess of
the speed |imt, caught up with the rig. The vehicles collided.
The Toyota was then dragged beneath the under belly of the trailer
before it spun free and into the grassy nedi an.

It is undisputed that Richard' s violation of LSA-R S. 32:79,
whi ch prohibits changi ng | anes wi thout ascertaining that passage
can be nmade safely, was a direct cause of the accident. Because
the jury believed that GQuillory's speeding, in violation of LSA-
R S. 32:61, was also a factor in causing the accident, the jury
determ ned that fault should be assessed 20% to Cuillory, 80%to
the truck driver.

After the accident, Quillory was taken to a nearby hospital
where he was treated for injuries to his right hand and | eft knee.
He was rel eased fromthe hospital that day. Later diagnosis of his
injuries reveal ed nedi an nerve damage affecting his wist which
resulted in a reduction of hand strength and grasp, and a torn
anterior cruciate liganment of the left knee.

In 1992, a year and a half after the accident, Guillory was
di agnosed with dysthym c disorder! and Meniere's disease.? Sone
time during 1993, plaintiff manifested synptons of rmgjor
depr essi on®.

For the injuries, wage |oss and nedi cal expenses relating to

! Dysthym c disorder is a mld formof depression where a
person experiences anxiety, irritability, and | ow self-esteem
Acconpanyi ng synptons may i ncl ude sl eepl essness, change in eating
habits, |loss of energy, and | oss of pleasure. It is a long term
sl ow, snol dering pattern.

2 Meniere's, an ear disease affecting bal ance, causes
vertigo and nausea.

3 Mpj or depression is a disabling condition characterized by
i ntense depression, slowness of speech and novenent, an inability
to think and concentrate, indecisiveness, |oss of energy, and a
general |ack of enjoynent of life.
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the accident, the jury awarded plaintiff a quarter of a mllion
dollars. O this, $150,000 was for general damages for physica
and nental pain, both past and future, disability, and |oss of
enjoynent of |ife. Wth respect to nedical expenses, past and
future, and all loss of inconme, past and future, the jury granted
$100, 000 i n speci al damages.

Plaintiff nakes no conplaint in this court regarding the
general damage award, just as he did not at the court of appeal.
W need not discuss that elenment further. Wth respect to the
speci al danage award, the jury apparently believed that the wi st
and knee injuries relating to the accident were not seriously
di sabling. Additionally, the jury apparently believed that his
other nedical problens and difficulties were not caused by the
accident and thus did not warrant the award of conpensabl e damages.

The record supports the concl usions outlined above. There was
no evidence that the knee injury inpaired plaintiff's professional
work. Although the nerve injury led to difficulties in negotiating
sonme aspects of energency room nedi ci ne such as fine suturing, that
condition did not prevent his continuing to work as an energency
room physician, for he becane newy credentialed for energency
medi cine at Lincoln Menorial Hospital just four nonths after the
accident. An orthopedic surgeon and a neurologist testified that
the injuries did not prevent plaintiff from practicing nedicine.
In fact, plaintiff worked steadily for nore than fifty hours a week
until he quit in 1993. He earned his second highest nonthly wages
for the year in Novenber, 1990, less than three nonths after the
acci dent. Mor eover, 1991 earnings, including $20,000 in incone
that did not appear on his tax returns, shows an increase from pre-
acci dent earni ngs.

There was no evidence that dysthymc disorder, a mld
depression, prevented plaintiff's practice of nedicine or caused a
decrease in wages. Maj or depression, evident sone three years

after the accident, was |linked with Meni ere's di sease. Meni ere's



di sease, a bal ance di sorder causi ng severe nausea and vertigo, was
not caused by the accident, both |lower courts determ ned, findings
with which we agree.

Yet the court of appeal strongly disagreed with the jury's
award. They essentially determned that plaintiff was entitled to
full conpensation for all nedical expenses, past and future,
wi t hout regard to whether they were connected with the accident.
They awarded a total of $80,301.53 in nedical expenses, including
$17,136.55 relating to Meniere's, $23,868 in future psychiatric
care relating to the severe depression, and $30,000 in specul ative
knee surgery that the record showed woul d cost only $20,000. The
court of appeal also awarded $188, 000 for past |oss of wages based
on figures greater than plaintiff's highest earnings, and based on
an assunption that Meniere's di sease was caused by the accident,
even though the court of appeal had discarded that connection. The
court of appeal also awarded $750,000 in |ost earning capacity
w t hout the benefit of supportive evidence in the record.

In a trial where causation and credibility are nmajor issues,
a jury's findings of fact are entitled to great deference. Anbrose

v. New Ol eans Police Anbul ance Service, 93-3099, 93-3110, 93-3112

(La. 7/5/94); 639 So.2d 216; reh'g denied, 9/15/94. Those findi ngs

may not be overturned unless they are manifestly erroneous.

Stobart v. State, 92-1328 (La. 4/12/93); 617 So.2d 880. WNbreover,

when nore than one conpeting viewis permssible, as in this case,
a fact finder's choice cannot be manifestly erroneous or clearly

wrong. Rosell v. Esco, 549 So.2d 840 (La. 1989), wit denied, 561

So.2d 105 (La. 1990).

Before reversing a jury's conclusions of fact, an appellate
court nust satisfy a two step process based on the record as a
whol e:  There nust be no reasonable factual basis for the tria
court's conclusions, and the finding nust be clearly wong.

Stobart v. State, 92-1328 (La. 4/12/93); 617 So.2d 880;

Weat herford v. Commercial Union 1Ins., 94-1793, 94-1927 (La.




2/ 20/ 95); 650 So.2d 763.

That being the standard of review, we will hereafter in this
opi ni on di scuss successively special danages, Meniere's disease,
dysthym ¢ di sorder, major depression, past |oss of wages, |oss of

"earning capacity,"” and apportionnent of fault.

SPECI AL DANMAGES

The jury awarded Quillory a quarter of a mllion dollars in
gross damages. O this, $150,000 in general danages for physical
and nental pain, disability, and | oss of enjoynent of |life was not
the subject of conplaint. The plaintiff only argued in the court
of appeal that the special damage award of $100, 000 was i nadequate
in light of plaintiff's Meniere's disease, major depression,
medi cal expenses, past and future wage |oss, and reduction in

earni ng capacity.

Medi cal Expenses

| ncluded in the court of appeal's augnented special damages
award was an allocation of $80,000 for nedical expenses, past and
future. Wiile noting that Meniere's disease was not related to the
accident, the court of appeal nevertheless included in its award
conpensation for ear surgery, hospitalization, testing, and
medi cation in connection with that illness. The court of appeal
also included in its award all psychiatric expenses conprising
doctor visits, medication, and future psychiatric expenses. But
the record supports a conclusion that the physical consequences of
Meniere's, which were not caused by the accident, brought on the
maj or depression. Thus, a court of appeal's augnented award for
psychiatric expenses is in error. The jury's conclusion in this
regard i s supported by the record and not clearly wong. Stobart

v. State, 92-1328 (La. 4/12/93); 617 So.2d 880.

Meni ere' s D sease



In 1992, a year and a half after the accident, plaintiff was
di agnosed with Meniere's disease. The record shows that the
di sequi li brium and nausea plaintiff experienced in association with
the ear disease greatly interfered with his daily activities. He
needed as nuch as three hours each norning to be sufficiently
settled to |leave his hone. During the day he sonetinmes fell or
needed to catch his bal ance, and occasionally vomted. The record
established that Meniere's disease seriously inpaired plaintiff's
ability to practice nedicine and was ultimtely responsible for
plaintiff's major difficulties.

The etiology of Meniere's is unknown, but has been linked with
| ong work hours, stress, and irregular eating and sl eeping habits.
Those factors are consistent with an energency room nedical
practice such as plaintiff's. Between shifts, plaintiff travelled
nmore than an hour from the Lake Charles hospital to Abbeville
General Hospital forty-five to fifty mles away. Shifts which
could be up to sixteen to twenty-four hours each, varied weekly in
duration, tinme of day, and hospital location. At the time of the
accident and in the year that followed, plaintiff's work week
averaged nore than fifty hours.

The jury apparently believed, and the court of appeal so
found, that Meniere's was unrelated to the accident. As a result
of this conclusion, provable damages related to Meniere's are not
conpensabl e speci al damages. Thus, the court of appeal erred in
formul ating an augnented danage award based on total nedical
expenses and wage |loss resulting from Meniere's and its

consequences.

Dyst hym c¢ Di sorder

Plaintiff also suffered fromdysthym c disorder, a reversible,
non-debilitating depressive condition. Psychiatrist Dr. Richard
Roni ger noted that plaintiff's description to treating psychiatri st

Dr . Cl oyd of his childhood and early adult enot i onal



di ssatisfactions was a "classic fit" for the devel opnment of the
disorder. The jury apparently believed that there were no acci dent
rel ated damages having to do with this condition. The jury was no
doubt influenced by plaintiff's hand-witten note to his treating
psychiatrist and verbalization to Dr. Roniger that he had been
seei ng another psychiatrist since 1989, the year preceding the

acci dent .

Maj or Depression

Sorre tine during 1993, nearly three years after the accident,
plaintiff manifested synptons of nmajor depression. Two
psychiatrists attributed nmuch of the illness to the accident based
on plaintiff's verbalization to that effect, and on the assunption
that Meniere's was caused by the accident. Wen opinions are based
on assuned facts not supported by the record, they nmay be rejected.

See Ayres v. Beauregard Elec. Co-op., Inc., 94-811 (La.App. 3 Crr.

9/6/95): 663 So.2d 127, writ denied, 95-2423 (La. 12/15/95); 664

So. 2d 455, and Rogers v. Roch, 95-242 (La.App. 5 Cr. 10/18/95);

663 So.2d 811, wit denied, 95-2769 (La. 1/26/96); 666 So.2d 678.
A treating psychiatrist's notes revealed that plaintiff clained
that his hand was 100% paralyzed for six weeks following the
accident, that he had m ssed six weeks of work, that he had only
been able to work part tine since the accident, and that he had
financial difficulties fromloss of incone follow ng the accident.
In fact, plaintiff returned to work the next day, maintained a full
schedul e of fifty plus hours a week until he quit in 1993, earned
some of his highest wages in the nonths follow ng the accident, and
was never paral yzed. However, the record did support a finding
that the major depression was |inked wwth Meniere' s disease, and
both psychiatrists so concluded. The mmjor depression, not caused
by the accident, supports no conpensabl e danage award, or so the

jury concl uded, not unreasonably.



Wages
Both sides offered testinony regarding wage |oss or |ack
thereof. A jury's conclusions of fact are owed nuch deference.

Anbrose v. New Ol eans Police Anbul ance Service, 93-3099, 93-3110,

93-3112 (La. 7/5/94); 639 So.2d 216, reh'g denied, 9/15/94. A

conclusion that there was no past |oss of wages finds reasonable
support in the record. The jury asked to review plaintiff's incone
tax records, and it is reasonable to conclude that this exhibit
proved valuable in their calculations with respect to wage | oss.
Plaintiff reported $125,581 as inconme on his 1990 tax returns. His
reported earnings in 1991, the year followi ng the accident, were
$123, 155. At trial, plaintiff admtted that he had failed to
report approximately $20,000 of inconme. Thus, the jury reasonably
concluded that an inconme of $143,155 in the year follow ng the
acci dent was not a decrease fromthe pre-accident incone.

The record supports a conclusion that decreases in 1992 and
1993 wages subsequent to the appearance of Meniere's synptons, were
in consequence of that illness, which the jury and the court of
appeal found was not caused by the accident. Thus, a determ nation

that there was no conpensabl e | oss of wages was not clearly wong.

Loss in Earning Capacity

The court of appeal determined that the jury abused its
di scretion and, without reference to facts of record, increased
plaintiff's special danage award to include $750,000 for | ost
earning capacity. Qur review of the record indicates that such an
award could only be derived from cal cul ati ons which included | ost
earning capacity resulting from Meniere's di sease and the major
depression in consequence of that illness. Meni ere' s di sease was
found to be unrelated to the accident. Thus, no damages stenmm ng
fromthat illness can legally be charged to defendant who had no
connection wth its onset.

On the other hand, there is support in the record that there



was little or no loss of future earning capacity. O note is
plaintiff's increase in wages in the year follow ng the accident.
There was no evidence to suggest that incone could not be
mai nt ai ned but for the onset of the Meniere' s di sease.

What ever decrease in wages was attributable to plaintiff's
| oss of novenent in his wist, the jurors apparently believed it
was also mnimal. Plaintiff's wist did not inpede his performance
in |low stress enmergency roomsituations. Although such positions
were attested to yield | ower wages than high stress emergency room
positions, there was no testinony outlining the specific
gquantifiable difference. Mreover, the record shows that plaintiff
al ready had been associated wth a lower stress setting at
Abbevill e Hospital prior to the accident. The jurors apparently
considered this in making their determnation that future | oss of
wages was m ni nal .

Jurors apparently were influenced by testinony that energency
physi ci ans often worked fewer hours later in life. Perhaps they
were al so influenced by testinony regarding plaintiff's outbursts
and unaccept abl e behavior that resulted in the | oss of at |east one
job. In addition, the record reveal ed that the energency service
conpany contracts under which plaintiff was retained, were not
renewed. All those factors suggest that the jury reasonably could
conclude that plaintiff had not proven his entitlenent to future

wage | oss.

APPCORTI ONVENT OF FAULT
Liability for fault is subject to a risk-duty anal ysis based

on the follow ng considerations outlined in Mart v. HIl, 86-2191,

86- 2200 (La. 4/16/87); 505 So.2d 1120:
(1) Was the conduct in question a cause-in-fact of the
resul ti ng harnf
(2) What, if any, duties were owed by the respective

parties?

10



(3) Were the requisite duties breached?
(4) Was the risk, and harm caused, within the scope of
protection afforded by the duty breached?

ld. at 1122.

It is undisputed that defendant driver Lewis Richard was
negligent for breaching his duty to make a safe |ane change as
required by LSA-R S. 32:79, and that this breach caused the
collision and injury to plaintiff to whom was owed defendant's
duty.

In dispute are the conduct and duties of plaintiff wth
respect to the accident. The duty expressed in LSA-R S. 32:61
requires plaintiff and all other drivers to nmaintain a naximm
speed of sixty-five mles per hour. Plaintiff admtted that he had
been travelling above the |awful speed, and eyew tnesses so
confirmed. A vital question in the analysis specific to this case
is whether plaintiff's excessive speed was a cause-in-fact of the
acci dent. In its allocation of fault, 20% to plaintiff, 80% to
defendant, the jury concluded that plaintiff's conduct was, in
part, a cause-in-fact of the accident. Cause-in-fact is a question

for the jury. Cay v. State, DOID, 93-0887 (La. 1/14/94), 631 So.2d

393, reh'g denied, (La. 2/24/94). Unless a jury's factual

determ nations are clearly wong, they may not be overturned.

Stobart v. State, 617 So.2d 880 (La. 1993). Based on our review of

the record, we conclude there was no manifest error in the jury's
determ nation

Much testinony was offered regarding the point of inpact in
the collision and its relation to plaintiff's speed. Amdst the
scientific calculations based on varying assunptions, the jury
heard testinony from a reconstruction expert conceding that no
accident would have occurred if plaintiff had not been speeding,
assumng the truth of defendant's testinony. Defendant testified
that he saw plaintiff's vehicle four to five | engths behind when he

| ooked into his mrror and determ ned that he could safely switch

11



| anes and pass the vehicles in front of him The jury also heard
testinony fromeyew tnesses with whom plaintiff had been convoyi ng
for at least forty mles. They testified that imediately prior to
t he accident, they had slowed their vehicle to sixty-five mles an
hour in anticipation of a speed limt reduction, and were not
involved in the accident.

Having found no reason to disturb the jury's conclusion of
fact with respect to causation, the critical inquiry in this
analysis is whether plaintiff's duty enconpassed a risk that the
type of accident occurring in this case was within the scope of his

duty. See Cay v. State, DOTD, 93-0887 (La. 1/14/94), 631 So.2d

393, reh'g denied, (La. 2/24/97); Geshamyv. Davenport, 537 So.2d

1144, 1146 (La. 1989). The court of appeal asserted that
"Quillory's duty not to exceed the speed Ilimt did not enconpass
the risk that a driver executing an inproper |ane change would
crush his vehicle." W disagree. Scope of duty is determ ned by
the ease of association between the duty owed and the risk

encountered. Lejeune v. Rayne Branch Hospital, 556 So.2d 559 (La.

1990). A driver, in operating his vehicle above the | awful speed,
exposes hinself to a risk that another driver will nake inproper
deci sions based on m scal cul ations of plaintiff's speed. In this
case, defendant's inproper decision to change | anes was based on
such a mscalculation. Def endant m sjudged the distance
plaintiff's speeding vehicle would cover when defendant determ ned
that he had anple tine and space to safely change | anes. Under the
circunstances, the duty not to speed enconpassed the risk that the
failure to adhere to the speed limt coincident with another's
unsafe nove woul d contribute to the occurrence of an accident that
ot herwi se m ght not have taken pl ace.

Wen both plaintiff and defendant are liable for causing
injury, LSA-C. C. art. 2323 permts fault to be allocated between
the two negligent parties. It is for the trier of fact to consider

the conduct of the parties and the extent each contributed to the

12



event resulting in the injury. Witson v. State FarmFire and Cas.

Ins. Co., 469 So.2d 967 (La. 1985). There was no supportable
reason for vacating the jury's findings. W do not believe that the
jury erred in its allocation of fault between the parties, for
there is factual support fromthe record and their finding was not

clearly wong.

CONCLUSI ON

The function of the court is to ensure that plaintiffs are
adequately conpensated for injuries resulting from the proven
negl i gent conduct of those who cause injury. The role of the jury
is to sift through presented evidence to ascertain facts. Wen
evidence is conflicting, as in this case, the jury's determ nation
of what is credible is particularly valuable, for they had before
theminformation available to no reviewing court. They are able to
weigh credibility not only by objective | anguage spoken, but by
subj ective perceptions. Eye contact, shifting of the body,
intonation, and other visible, but unspoken, |anguage equally
affords a juryman information by which to ascertain truth. It is
for that reason that a reviewing court is required to grant much
discretion to the trier of fact.

In this case, the jury has concluded that negligent conduct of
the defendant caused injury to the plaintiff and that just
conpensation entailed an award of $150,000 in general danages and
$100,000 in special damages, a total of a quarter of a mllion
dollars. They also assigned 20% fault to the plaintiff and 80%
fault to the defendant. After a review of the record in its
entirety, we have determned that the jury's findings and district
court judgnent were not clearly wong. The court of appeal erred
in its application of the standard of review, and in its
substituted factual determ nation in awardi ng 1000% nore than the
jury did in special damages. Mdreover, the court of appeal also

erred in changing the allocation of fault from20% plaintiff, 80%
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defendant to 0% plaintiff, 100% defendant.

DECREE
For the foregoi ng reasons, the judgnent of the court of appeal

is reversed and that of the district court reinstated.

JUDGEMENT OF THE COURT OF APPEAL REVERSED

DI STRI CT COURT JUDGEMENT REI NSTATED
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