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The issue in this case is whether the paynent al one of
wor kers' conpensation benefits to an injured enployee interrupts
prescription with regard to the worker's clains against third-
party tortfeasors.

Cyrus Gary was in the course and scope of enploynent on
March 12, 1992, when the vehicle in which he was a passenger was
rear-ended by a Lafayette Parish school bus. Several nonths
after the accident, Gary's enployer commenced vol untary paynent
of workers' conpensation benefits and nedi cal expenses. On July
7, 1993, sixteen nonths after the accident, Gary and his wife
filed a lawsuit for damages against the third-party tortfeasor,
Craig Smith (the driver of the school bus), the Lafayette Parish
School Board (Smth's enployer), and the school board's
autonmobile liability insurer.

The defendants filed an exception of prescription, alleging
that plaintiffs' clains had prescribed because suit was not filed
wi thin the one-year prescriptive period for delictual actions
provided by La. Cv. Code art. 3492. The district court

di sagreed and overrul ed the exception. The court of appeal

‘Bleich, J., not on panel. Rule |V, Part 2, § 3.



ultimately affirned,! finding that the enployer's voluntary
paynment of workers' conpensation benefits constituted an

acknow edgenent of its obligation to the injured enpl oyee which
interrupted prescription under La. Cv. Code art. 3464, and that
this interruption was applicable to any clainms for damages | ater

filed against a third-party tortfeasor. Gary v. Canden Fire Ins.

Co., 94-1431 (La. App. 3 Gr. 12/6/95); 665 So. 2d 161. The

court based its ruling upon Wllians v. Sewerage & Water Bd. of

New Ol eans, 611 So. 2d 1383 (La. 1993), where this court held

that an enployer and third-party tortfeasor are solidary obligors
and that a tinely filed |lawsuit agai nst an enpl oyer for workers'
conpensation benefits interrupts prescription with regard to
subsequent clains against a third-party tortfeasor.

Plaintiffs point out that La. Rev. Stat. 23:1209
specifically provides that prescription on a workers
conpensation claimis interrupted when conpensati on paynents are
made to an injured enployee, and that prescription regarding
wor kers' conpensation does not run until one year after the |ast
paynment of benefits. Because benefits were still being paid and
prescription on conpensation had not yet run when plaintiffs
filed this third-party tort lawsuit, plaintiffs contend that
their tort clains against the defendants al so had not prescribed
because the enployer and third-party tortfeasor are solidary
obl i gors.

Def endants argue contrariw se that the court of appeal erred
in ruling that paynent of workers' conpensation benefits
constitutes an acknow edgenent of liability which interrupts
prescription as to a third-party tortfeasor. They contend that
La. Rev. Stat. 23:1204 specifically provides that paynent of

conpensati on benefits does not constitute an adm ssion of

%The court of appeal first denied wit. After the case was
returned to themby this court, the court of appeal then affirned
the decision of the district court.



l[iability for conpensation. For that reason, benefits paynents
cannot be considered an acknow edgenent admtting liability in

any respect. See Lima v. Schmdt, 595 So. 2d 624 (La. 1992).

Def endants therefore urge that prescription was not interrupted
as to plaintiffs' damage cl ai m because no acknow edgenent of
l[tability in any respect took place when plaintiff's enployer
voluntarily paid himconpensation benefits. Furthernore,
plaintiffs did not file a tinely lawsuit against the enpl oyer or
agai nst the tortfeasor.

La. CGv. Code art. 3492 provides a one-year prescriptive
period for delictual actions. Because plaintiffs' suit for tort
damages was filed nore than one year after the accident, the
action had prescribed on its face. In such a circunstance, the
plaintiff carries the burden of proving that prescription was

interrupted, suspended or renounced.? Linma v. Schmdt, 595 So.

2d 624, 628 (La. 1992). Prescription may be interrupted by the
filing of a lawsuit pursuant to La. Cv. Code art. 3462, or by
the debtor's acknow edgenent of the obligation as provided by La.
Civ. Code art. 3492.

La. Cv. Code art. 3462 provides that prescriptionis
interrupted when suit is filed in a court of conpetent

jurisdiction.® In Wllians v. Sewerage & Water Bd. of New

O leans, 611 So. 2d 1383 (La. 1993), this court concl uded that

prescription was interrupted with regard to an injured enpl oyee's

“Plaintiffs only contend that prescription was interrupted
in this case. No argunent has been nmade regardi ng suspensi on or
renunci ation. Discussion of those topics is therefore
pretermtt ed.

%La. Civ. Code art. 3462 provides:

Prescription is interrupted when the owner commences
action agai nst the possessor, or when the obligee comences
action against the obligor, in a court of conpetent
jurisdiction and venue. |If action is comenced in an
i nconpetent court, or in an inproper venue, prescription is
interrupted only as to a defendant served by process within
the prescriptive period.



clainms against a third-party tortfeasor when the enployee filed a
tinmely suit seeking workers' conpensation benefits fromhis
enployer. In the present case, however, no suit was filed; only
vol untary workers' conpensation paynents were made by the

enpl oyer. Such voluntary paynents are insufficient to tol
prescription under Article 3462 which specifically requires the
filing of a lawsuit.

The reason for adherence to the dictate of Article 3462,
which requires filing suit to interrupt prescription, is sinple.
Wen a lawsuit is filed against the enployer, prescriptionis
interrupted as to clains agai nst the enpl oyer pursuant to Article
3462. Because the third-party tortfeasor is a solidary obligor
the interruption of prescription is applicable also to a claim
against a third-party tortfeasor, as this court held in Wllians

V. Sewerage & Water Bd. of New Ol eans, 611 So. 2d at 1387. See

also La. Gv. Code arts. 1799 and 2324C. \Wen a lawsuit is filed
agai nst the enployer in a conpetent court, prescription is
interrupted because the I egal systemis put into notion and the
pur poses of prescriptive laws are satisfied. The tine limt for
filing a delictual action is a legislative device intended to
pronote legal finality, bar stale clains, and prevent prejudice
to defendants. Wen the enployer voluntarily pays workers
conpensati on benefits (which may continue for many years), and
the injured enployee files no | awsuit agai nst any party, none of
the goals of prescription statutes are met wwth regard to cl ai ns
against a third-party tortfeasor. There is no anal ogy between a
| awsuit agai nst an enployer and nere clai massertion which
pronpts voluntary workers' conpensation paynents. Wile the

former may interrupt prescription, Wllians v. Sewerage & Water

Bd. of New Ol eans, supra, the latter sinply does not.
In addition to interruption by the filing of a lawsuit,
Loui si ana codal articles provide another nmeans of interrupting

the prescriptive period. La. Cv. Code art. 3464 provides that



"[p]rescription is interrupted when one acknow edges the right of
t he person agai nst whom he had commenced to prescribe."” The
court of appeal in this case held that the enployer's voluntary
paynment of workers' conpensation benefits constituted an
acknow edgenent which interrupted prescription with regard to
plaintiffs' clains against defendants/third-party tortfeasors.
We disagree with that concl usion.

An acknow edgenent is "the recognition of the creditor's
right or obligation that halts the progress of prescription

before it has run its course." Lim v. Schndt, 595 So. 2d at

631. It involves an adm ssion of liability, either through
explicit recognition of a debt owed, or through actions of the
debtor that constitute a tacit acknow edgenment. Acknow edgenent
may be nmade "verbally, in witing, by partial paynent, by paynent
of interest or by pledge, or in other ways; or it may be inplicit
or inferred fromthe facts and circunstances." [|d. at 632; see

al so, Robert E. Blum Comment, Interruption of Prescription by

Acknow edgenent in Louisiana, 14 Tul. L. Rev. 430 (1940). A

tacit acknow edgenent arises froma debtor's acts of reparation
or indemity, unconditional offers or paynents, or actions which
| ead the creditor to believe that the debtor will not contest

l[tability. Lima v. Schmdt, 595 So. 2d at 634. Acknow edgenent

interrupts prescription before it has expired, with the
prescriptive period beginning to run anew fromthe tine of the
interruption. 1d. at 631.

Were it not for the existence of La. Rev. Stat. 23:1204,“ it
woul d seem evi dent that voluntary paynent of conpensation
benefits constitutes an acknow edgenent of the enployer's debt to
the injured enpl oyee. Section 1204, however, encourages

vol untary paynent of conpensation by assuring the enpl oyer that

“La. Rev. Stat. 23:1204 provides:

Nei t her the furnishing of nmedical services nor paynents
by the enployer or his insurance carrier shall constitute an
adm ssion of liability for conpensation under this Chapter.
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his voluntary paynent does not, and will not, constitute an
adm ssion of liability. Because of Section 1204's statutory
command, the voluntary paynent of conpensation here is not an
acknow edgenent of debt or liability and does not interrupt
prescription under La. GCv. Code art. 3464.

Plaintiffs contend, however, that this court need not rely
on codal articles at all in analyzing the prescription issue in
this case. CGting La. Rev. Stat. 23:1209, they argue that
Loui si ana wor kers' conpensation | aw specifically provides for an
interruption of prescription when conpensation benefits are paid
to an injured enpl oyee.

La. Rev. Stat. 23:1209 states that clains for workers
conpensati on benefits are subject to a one-year prescriptive
peri od which commences to run at the tinme of the accident.® In
cases where paynents have been nade by the enployer or its
insurer, Section 1209A further provides that the tine limt for
filing a claimfor benefits does not expire until one year after
the last paynment. Plaintiffs therefore argue that the paynent of
benefits by the enployer in the present case interrupted
prescription and that the interruption is applicable to the

third-party tortfeasors because the enployer and tortfeasors are

°%La. Rev. Stat. 23:1209 provides in part:

A.  In case of personal injury, including death resulting
therefrom all clains for paynents [of conpensation] shal
be forever barred unless within one year after the accident
or death the parties have agreed upon the paynents to be
made under this Chapter, or unless within one year after the
accident a formal claimhas been filed as provided in
Subsection B of this Section and[] in this Chapter. \Were
such paynents have been nmade in any case, the limtation
shall not take effect until the expiration of one year from
the tinme of making the | ast paynent.

* * * %

C. Al clainms for nedical benefits payable pursuant to
R S. 23:1203 shall be forever barred unless within one year
after the accident or death the parties have agreed upon the
paynents to be made under this Chapter, or unless within one
year after the accident a formal claimhas been filed with
the office as provided in this Chapter.



solidary obligors. This court does not so construe Section 1209.
Section 1209 speaks to the filing of clains wwth the Ofice
of Workers' Conpensation (OAC) for nedical expenses and
conpensati on benefits and provides tinme periods for the filing of
such clainms in cases where benefits are not voluntarily paid or
are prematurely termnated. Section 1209 is applicable therefore
to the initiation of workers’ conpensation clainms with the OAC
It does not mention prescriptive periods in tort actions brought
by an injured enpl oyee against a third-party tortfeasor.

The federal decisions in Cormer v. denco, 48 F.3d 179 (5th

Cr. 1995), and Billizon v. Conoco, Inc., 864 F.Supp. 71 (E. D. La.
1994), are not in conflict with this court's conclusions in the
present case. In both Cormer and Billizon, the courts

determ ned that paynent of conpensation benefits under the
Longshore and Harbor Wrkers' Conpensation Act (LHWCA), 33

U S CA 88 901-950 (West 1986), constituted an acknow edgenent
of the enployer's obligation to the injured enpl oyee which
interrupted prescription with regard to an enpl oyee's subsequent
| awsuit against a third-party. The federal courts relied on our
decision in Wllians in finding that the enployer and third-party
def endant were solidary obligors, and that the interruption of
prescription as to the conpensation clai magainst the enpl oyer
served to interrupt prescription as to the worker's cl ai m agai nst
the third-party.

The di stingui shing circunmstance between Cormer and Billizon
and the case under consideration here is that the LHWA has no
statutory counterpart to La. Rev. Stat. 23:1204, the latter
specifically providing for Louisiana that the paynent of
conpensati on benefits shall not be considered an adm ssi on of
liability.

This action was prescribed when it was filed in the district

court.



DECREE
For the foregoing reasons, we reverse the decision of the
court of appeal. The case is dismssed with prejudice.

REVERSED; DI SM SSED W TH PREJUDI CE.



