SUPREME COURT OF LQOUI SI ANA
NO. 97-C- 0350
KRI STY M LEE
V.

STATE OF LOUI SI ANA, THROUGH THE DEPARTMENT OF TRANSPORTATI ON AND
DEVELOPMENT, ET AL.

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL, FIRST ClI RCU T,
PARI SH OF LI VI NGSTON, STATE OF LOU SI ANA

MARCUS, Justice’

Kristy M Lee and Ondria Lee brought suit against the
Departnent of Transportation and Devel opnent (“DOID’) to recover
damages resulting froman autonobile accident at the intersection
of Loui siana H ghways 442 and 43.1

On February 10, 1991 at approximately 5:30 p.m, Kristy Lee
and her sister, Ondria, were traveling westbound on H ghway 442
from Kentwood to Baton Rouge. The route was one with which the
sisters were fairly famliar, having taken it four or five tines
previously. Kristy, who was driving, had just turned off
Interstate 55 and was proceeding in a westerly direction with the
sun in her eyes at approximately fifty-five mles per hour along
the five mle stretch of road leading up to the intersection of
H ghways 442 and 43. Al ong the way, the sisters should have passed
several signs indicating the upcomng junction; a “STOP AHEAD

sign, a sign advising “JCT LA 43,” and a directional sign pointing

*

C.J Cal ogero, ., not on panel. Rule IV, Part 11, 8§3.

! Kristy M Lee suppl enented her original petition to add the
clains of Ondria Lee agai nst DOTD.



the way to Al bany and Montpelier. In addition, the westbound
approach to the intersection was guarded by a stop sign (36 inches
by 36 inches) and two flashing red beacons (with twelve inch
| enses). The stop sign was | ocated on a painted, raised island.
It is disputed whether the “STOP AHEAD' sign was in place on the
date of the collision. The accident occurred when Kristy entered
the intersection, wthout slow ng, and struck a northbound pickup
truck on Hi ghway 43.

After trial on the nerits, the trial judge determned that the
“STOP AHEAD’ sign was necessary to properly warn notorists of the
need to stop at the intersection, particularly in situations where
other traffic signals were obscured by the setting sun. The judge
al so found that the sign was m ssing on the date of the accident.
The trial judge determned that Kristy was seventy (70% percent at
fault in connection with the accident and attributed the renaining
thirty (30% percent to DOID for failing to discover and correct
the deficiency created by the mssing sign within a reasonable
ampunt of tinme. The judge awarded damages in favor of Kristy in
t he amobunt of two hundred thousand ($200, 000) dollars, subject to
a reduction based upon her percentage of fault, and awarded seven
t housand five hundred ($7,500) dollars in danages to Ondria. DOTD
appeal ed. The court of appeal, with one judge dissenting in part,
affirmed. The dissenting judge would not have held DOID |iabl e.
Upon DOTD s application, we granted certiorari to review the
correctness of that decision.?

The sol e issue presented for our consideration is whether the
court of appeal erred in holding DOID |liable for the accident
causing plaintiffs’ injuries.

In situations such as this, Louisiana |aw provides two

theories under which DOID may be held liable for danmages:

297-0350 (La. 3/27/97), 692 So. 2d 379.
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negligence, based on La. Cv. Code art. 2315,% and strict
liability, based on La. Gv. Code art. 2317.% Traditionally, these
t heories could be distingui shed because, under strict liability, a
plaintiff was relieved of proving that the owner or custodian of a
t hi ng which caused damage knew or should have known of the risk

i nvolved. Canpbell v. Dept. of Transp. and Dev., 94-1052, p.5 (La.

1/17/95), 648 So. 2d 898, 901. La. R S. 9:2800 eviscerates this
distinction in clains against public entities, however, by
requiring proof of actual or constructive notice of the defect
whi ch causes damage.® Thus, the burden of proof is now the sane
under either theory. The plaintiff nust establish that the thing
whi ch caused the damage was in the custody of the defendant, that

the thing was defective because it had a condition which created an

SArticle 2315 provides:

Every act whatever of man that causes damage to anot her
obliges himby whose fault it happened to repair it.

Damages may i nclude | oss of consortium service, and
soci ety, and shall be recoverable by the sane respective
categories of persons who woul d have had a cause of action for
wrongful death of an injured person.

“ Article 2317 provides:

We are responsible, not only for the damage occasi oned by
our own act, but for that which is caused by the act of persons
for whom we are answerable, or of the things which we have in
our custody.

®At the time of plaintiffs’ accident, La. R S. 9:2800 provided:
9:2800 Limtation of liability for public bodies

A. A public entity is responsible under Civil Code Article
2317 for danmges caused by the condition of buildings withinits
care and custody.

B. Except as provided for in Subsection A of this
Section, no person shall have a cause of action based solely
upon liability inposed under Civil Code Article 2317 against a
public entity for danages caused by the condition of things
within its care and custody unless the public entity had actual
or constructive notice of the particular vice or defect which
caused the damage prior to the occurrence, and the public entity
has had a reasonabl e opportunity to renedy the defect and has
failed to do so.

C. Constructive notice shall nean the existence of facts
whi ch i nfer actual know edge.

D. Awviolation of the rules and regul ations pronul gated by
a public entity is not negligence per se.

E. “Public entity” nmeans and includes the state and any
of its branches, departnents, offices, agencies, boards,
comm ssions, instrunmentalities, officers, officials, enployees,
and political subdivisions and the departnments, offices,
agenci es, boards, comm ssions, instrunmentalities, officers,
officials, and enpl oyees of such political subdivisions.
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unr easonable risk of harm t hat def endant had act ual or
constructive notice of the defect and failed to take corrective
measures within a reasonable tine, and that the defect was a cause

in fact of plaintiff’s injuries. Bessard v. State, Dept. of

Transp. and Dev., 94-0589, p.3 (La. 11/30/94), 645 So. 2d. 1134,

1136; Oster v. Dept. of Transp. and Dev., 582 So. 2d 1285, 1288

(La. 1991).

It is undisputed that DOTD had custody of H ghway 442, H ghway
43, and the intersection at which the accident occurred. Pursuant
to La. RS 48:21(A), DOID has a statutory duty to “study,
adm ni ster, construct, inprove, maintain, repair, and regulate” the
use of public highways and roads. As such, DOID is required to

keep the state’s highways in a reasonably safe condition.

Canpbell, 94-1052 at p.5, 648 So. 2d at 901; Hunter v. Dept. of

Transp. and Dev., 620 So. 2d 1149, 1151 (La. 1993). This includes

a duty with regard to signs and traffic signals along the road.
It is well settled that a governnmental authority that undertakes to
control traffic at an intersection nust exercise a high degree of

care for the safety of the notoring public. Briggs v. Hartford

Ins. Co., 532 So. 2d 1154, 1156 (La. 1988). DOID cannot, however,
guarantee the safety of all travelers. 1d. Nor can it be held
responsible for all injuries resulting fromany risk posed by the
roadway or its appurtenances, only those caused by an unreasonabl e

ri sk of harm to others. See Entrevia v. Hood, 427 So. 2d 1146

1149 (La. 1983). Wiether DOID breached its duty to the notoring
public, by knowingly maintaining a defective or unreasonably
dangerous roadway, depends on the facts and circunstances of the
case. Canpbell, 94-1052 at p.5, 648 So. 2d at 901-02.

At trial, both plaintiffs and defendant offered testinony to
prove the existence of certain traffic signs along H ghway 442. It
is undi sputed that several directional signs, as well as traffic
beacons and a stop sign were in place on the date of the accident.

The parties do not agree on the presence of a “STOP AHEAD' sign,



al t hough DOTD admts it should have been in place on the westbound
approach to the intersection.

M. Howard Dale Thomas, a wtness for the plaintiffs,
testified that his home was | ocated on Hi ghway 442 directly across
fromthe “STOP AHEAD' sign. He clained that it had been m ssing
for sone tine. DOTD presented the testinony of Trooper Janes
Bentl ey, investigating officer at the accident, who clainmed that
there had been a warning sign in place on the date of the accident.
Trooper Bentley admtted, however, that this information was not
included in his accident report. Fromthis conflicting testinony,
the trial judge found that the “STOP AHEAD' sign was m ssing. W
are unable to say that the trial judge was clearly wong in this
factual determ nation. Qur analysis is thus based on the
assunption that, in February of 1991, there was no “STOP AHEAD
si gn warni ng west bound notorists of the stop at Hi ghway 43.

Plaintiffs contend that the absence of the sign was a
significant factor in causing their accident. Had the “STCP AHEAD
sign been present, Kristy Lee argues that she would have been
war ned of both the approaching intersection and the requirenment
that she yield the right of way in sufficient time to bring her
vehicle to a stop

The evidence presented at trial showed that a “STOP AHEAD
sign is used on an approach to a stop sign that is not visible for
a sufficient distance to permt a driver to bring his vehicle to a
stop. According to the Manual on Uniform Traffic Control Devices,
a warning sign would be appropriate where a stop sign is not
visible fromat |east four hundred and fifty feet. The Manual goes
on to say that obstructions causing this type of limted visibility
may be either permanent or intermttent. Addi tional ly, warning
signs may be used for enphasis where there is poor observance of
the stop sign (i.e., in situations where drivers are not respondi ng
to the stop sign). In all situations, the decision to erect a

warning sign is discretionary on the part of DOID



For reasons unknown, DOTD nmade the decision to place a “STOP
AHEAD" sign along both the eastbound and westbound routes of
H ghway 442. G ven the surroundi ng circunstances, however, it is
not reasonable to conclude that the absence of such a sign created
an unreasonable risk of harmto notorists such as Kristy Lee. In
the case before us, the intersection was guarded by two flashing
red beacons and a stop sign on a painted, raised island. Evidence
showed that, at the tinme of the collision, the westbound approach
to the H ghway 43 junction was straight, clear and free of
obstructi ons. Dr. Joseph David Blaschke, an expert for DOTD,
testified that the stop sign at that intersection is normally
visible froma distance of over eight hundred feet. The glare from
the setting sun may well have inpaired Kristy Lee's view of the
road and traffic signals. Nevert hel ess, the evidence indicated
that she nade no effort to conpensate for this decreased
visibility. Nei ther Ondria nor Kristy could recall braking or
sl owi ng down prior to reaching the intersection. Ondria testified
that the sisters did not discuss the sun condition and Kristy
stated that she could not remenber using her visor to block the
glare. In addition, there were other signs along the route which
shoul d have indicated to an alert and cautious driver that she was
approachi ng an intersection.

Surely, DOID cannot be held responsible for all injuries on
the state’s highways that result fromcareless driving in the face
of adverse weather conditions. Tenporary sun blindness, |ike
visual inpairnent caused by fog or heavy rain, is a physica
condition with which drivers nust learn to contend in a safe and
responsi ble manner. DOID s decision to erect a warning sign was in
no way a guarantee of the safety of the intersection of H ghways
442 and 43. Likewise, it is unreasonable to conclude that, in the
absence of the warning sign, the intersection was rendered
unr easonabl y dangerous. To so find would place an undue burden on

DOTD in the exercise of its discretionary power to erect such



war ni ngs.

Because we find that the condition of the intersection did not
present an unreasonable risk of harmunder the facts of this case,
we need not determ ne whether DOTD had actual or constructive
notice of the mssing sign for purposes of La. RS 9:2800.
Plaintiffs failed to neet the burden of proving DOTD s liability
under La. G v. Code arts. 2315 and 2317. Therefore, they are not
entitled to recovery under either theory of fault.

We find that the trial judge was clearly wong in hol ding DOTD
30% at fault for plaintiffs’ accident. The sole cause of the
accident was the negligence of Kristy Lee. The court of appea
erred in affirmng the judgnent agai nst DOTD. W nust reverse.

DECREE

For the reasons assigned, the judgnent of the court of appeal
is reversed and judgnent is rendered in favor of the State of
Loui si ana, through the Departnent of Transportation and
Devel opnment, and against Kristy M Lee and Ondria Lee, dism ssing

their suit at their cost.



