SUPREME COURT OF LOUISIANA

No. 97-C-0956

EDWARD MORGAN
Versus

ABC MANUFACTURER, DEF INSURANCE COMPANY, GHI PARTS
SUPPLIERS, ET AL.
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ON WRIT OF CERTIORARI
TO THE COURT OF APPEAL,
FIFTH CIRCUIT, PARISH OF JEFFERSON
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KNOLL, J.”

This case presents the issue of whether a genera or lending employer who isin
the business of hiring out temporary employees to other businesses is liable for its
borrowed employee’ s tortious conduct while in the performance of his work with the
borrowing employer. In Lgeunev. Allstate Insurance Co., 365 So.2d 471 (La.1978),
this Court determined that both the specia and the general employer may be solidarily
liable for the torts of a “borrowed” employee. This opinion revisits Lejeune in the
context of atemporary agency providing industrial workers. We reaffirm our holding
in Lgeune, and we further hold that where a genera employer is engaged in the
business of hiring out its employees under the supervision of another employer, the
general employer remains liable for the torts of the “borrowed” employees.

FACTS

*Johnson, J., not on panel. Rule IV, Part 2, Sec.3.



On October 23, 1992, Edward Morgan, an employee of Goldin Industries of
Louisiana, Inc. (Goldin), was cutting iron for scrap in the “burning field” of Goldin’s
yard in Harvey, Louisana. Morgan was severdly injured when he was struck by alarge
piece of scrap iron which fell free while being transported across the Goldin yard by
acrane. Morgan aleged that the iron which struck him was negligently hooked to the
crane by Daryl Hines, an employee of Worktec Temporaries, Inc. (Worktec), who was
working in the Goldin yard that day as an industrial laborer.?

Worktec is atemporary services provider, supplying technical employees such
as engineers in addition to general laborers to its customers. In the instant case,
Worktec entered into an agreement with Goldin to provide industrial 1aborers to work
in Goldin’s scrap yard in Harvey, Louisiana. In accordance with service standards
submitted to Goldin, Worktec agreed to “recruit, screen, test, provide orientation,
assgn and continualy monitor the performance” of the assigned employees. Worktec
also agreed to provide workers compensation insurance, generd liability insurance, and
unemployment insurance for any assigned employee. Worktec handled all
adminigtration and clerical dutiesthat were required, and it billed Goldin $7.65 per hour
for the industrial laborersit provided.

Once assigned, Hines followed the instructions given him by Mark Harding,
Goldin's operations manager, and Keith Templet, the operator of the crane at Goldin’'s
facility. Any tools or equipment required were provided by Goldin. Although Goldin
could dismiss Hinesfromits yard, only Worktec had the power to hire and fire Hines.
At the end of each week, Hines would fill out a Worktec time sheet stating his hours

worked and submit it to a Goldin supervisor for verification. Hines would then submit

2Whether Hines actually hooked the piece of iron which struck Morgan is disputed. The
jury determined Worktec's liability was pretermitted since Hines was the borrowed employee of
Goldin.



the verified time sheet to Worktec who would issue his paycheck. Worktec paid Hines

an hourly wage of $5.00 from which it deducted Hines' state and federal payroll taxes.

There is no dispute that under the agreement, Hines at al times remained
Worktec's payroll employee. The agreement provided that after a Worktec employee
had been assigned for 12 weeks, Goldin could transfer that employee to its own payroll
with no further obligation. However, the agreement provided that any Worktec
employee hired away by Goldin during the first 12 weeks of an assgnment would result
in a“liquidation fee.” Although Hines had been assigned to report to work in the
Goldin yard for several months before the accident occurred, Goldin did not exercise
its option to place Hines on its own payroll. Following the accident, Hines continued
working for Worktec at the Goldin assignment as well as assignments with other
Worktec customers. Additionaly, as aresult of the accident, Worktec required Hines
to submit to a drug screening in accordance with Worktec personnel policies.

In addition to its assertions that Hines did not hook the load and that the accident
was caused by the crane operator’ s negligence, Worktec maintained that it was not
liable as Hines employer because Hines had become the borrowed employee of
Goldin.®> In support of its borrowed employee defense, Worktec submitted the
following jury instruction, which was approved by the trial court and read to the jury:*

An employer, such as Worktec Temporaries, Inc., who lends its
employees to another company is called a genera or lending
employer. The borrowing employer, such as Goldin Industries, is
called the borrowing or specia employer. If, after consideration of

the ten factors listed above, you find that Worktec Temporaries
was alending employer, then Worktec is relieved of liability. The

3Worktec was the only remaining defendant at trial. Several parties had settled with
Morgan prior to trial, and others had been dismissed on summary judgment.

4The instruction was read to the jury twice. Initialy, the court read the instruction prior to
deliberation. The court later reread the instruction to the jury during deliberation at the request of
severa jurors.



party who aleges that an employee has become a borrowed
employee, in this case Worktec Temporaries, bears the burden of
proving it by a preponderance of the evidence. In this matter, in
order to escape liability, Worktec must prove that its employee,
Darryl Hines, at some point became the borrowed employee of
Goldin Industries, Inc. If you find that Darryl Hines was
Worktec's employee, and not Goldin Industries borrowed
employee, then you may find Worktec liable for damages to
Edward Morgan caused by Worktec's negligence, if any.”

In its answer to ajury interrogatory, the jury found that Hines was the borrowed
employee of Goldin. Asinstructed by the jury interrogatory, the jury then ended its
deliberation and returned its verdict to the court. Thetrial court entered judgment in
favor of Worktec, dismissing Morgan's suit with prejudice. The court of appeal
affirmed. We granted writs to determine whether a general employer that operates as
atemporary employment service agency can be held vicarioudly liable for the negligent

conduct of its loaned employees.

EMPLOYER LIABILITY FOR BORROWED SERVANT

>The ten factors noted by the trial court in the jury instructions were as follows:

1. First and foremost, who has the right of control over the employee
beyond mere suggestion of details of cooperation;

2. Who selected the employee;
3. Who paid the employee’' s wages,

4, Who had the right to fire the employee;

5. Who furnished the tools and place to perform the work;

6. Whether the new employment was over a considerable length of time;

7. Whose work was being done at the time of the accident;

8. Whether there was an agreement between the borrowing and lending
employees;

9. Whether the employee acquiesced in the new work situation; and

10.  Whether the origina employer terminated his relationship with or
relinquished his control over the employee.
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In Louisiana, employers are vicarioudly liable for the torts of their employees
under La.Civ. Code art. 2320, which provides:
Masters and employers are answerable for the damage occasioned
by their servants and overseers, in the exercise of the functionsin

which they are employed.

Teachers and artisans are answerable for the damage caused by
their scholars or apprentices, while under their superintendence.

In the above cases, responsibility only attaches, when the masters
or employers, teachers and artisans, might have prevented the act
which caused the damage, and have not done it.

The master is answerable for the offenses and quasi-offenses
committed by his servants, according to the rules which are
explained under thetitle: Of quasi-contracts, and of offenses and
guasi-offenses.

Although Article 2320 provides that employers are only liable when they might
have prevented the act which caused the damage, the courts of this state have
consstently held that employers are vicarioudly liable for any torts occasioned by their
employees. Ermert v. Hartford Ins. Co., 559 So.2d 467 (La.1990). ° This judicia
interpretation of La.Civ. Code art. 2320 has been codified by the legidaturein LaR.S.

9:3921, which provides, in part: “every master or employer is answerable for the

®See, Stone, Louisiana Civil Law Treatise, Tort Doctrine 889 at p. 125:

But whatever the reason or reasons which prompted the original article,
courts step by step have refused to apply the exculpatory clause, at first as
to corporations and later more generally, with the result that Louisiana, like
France and the common law, holds the employer liable for damage done by
his employee in the course and scope of his employment. Various reasons
have been advanced to explain the change: the notion that the employer
benefits from the employee’'s activity on his behaf so he should be
responsible for harm done to others by such activity; the availability to the
employer of insurance covering such risks, the cost of whose premiums could
be readily borne by the employer; the argument that where two innocent
parties are involved (the victim and the employer), it is better that the
employer bear theloss, the act of the servant being in contemplation of law,
the master’s act; the notion that the employee is merely carrying out the
commands of the employer (as distinguished from the independent
contractor).



damage occasioned by his servant or employee in the exercise of the functions in which
they are employed.”

In the past, the courts of this state recognized that under certain circumstances,
an employer, called the “general employer,” who has relinquished control of his
employee to another employer, known as the “special employer,” may be legally
absolved of liability for that employee's torts. This lega fiction, known as the
“borrowed employee”’ defense was recognized by this Court in Benoit v. Hunt Tool
Co., 219 La 380, 53 So.2d 137 (1951). In Benoit, awelder in the general employ of
Hunt Tool Company negligently injured two employees of his specid employer, Morris
and Meredith, Inc., adrilling company. The court stated:

[I]t is often difficult where two possible masters are involved to
determine which is liable for the tort, and to determine such
liability we must look to the doctrine of the borrowed servant or
employee pro hac vice. In determining liability under this doctrine,
in some cases the courts have imposed liability on the person in
whose bus ness the employee was engaged at the time the tort was
committed. In othersthe test has been the right of control over the
servant at the time the tort was committed.
Benoit, supra at 389-90.

The two prevailing tests for determining borrowed employee status can be
summarized as follows. The “whose business’ test inquires as to which employer’s
work was being performed at the time the accident occurred. The “right of control” test
focuses on which employer had the right to control the specific acts of the employee
at the time of the accident, the reasoning being that that employer isin the best position
to prevent theinjury. The two tests tend to overlap since an employer’ s right to control
Is generally coextensive with the scope of his business, and the tests are often used in
a complimentary fashion by the courts in an attempt to determine which of the two

employers should be liable. Benoit, supra; The Sandard Oil Company v. Anderson,

212 U.S. 215, 29 S.Ct. 252 (1909).



In Benoit, the Court held that under the circumstances, Hunt was vicariously
liable for the welder’ s tortious conduct based on afinding that he was not the borrowed
servant of Morrisand Meredith.  This determination was based on the fact that Hunt
retained amost complete control over its loaned employee. Hunt selected the welder,
provided him with welding tools, paid his wages, and had the right to fire him. Morris
and Meredith had no control over the methods employed by the welder in the
performance of his job duties on the drilling rig.

Under the borrowed servant doctrine as it existed when Benoit was decided, the
finding of borrowed servant status eiminated the possibility of vicarious liability on the
part of the general employer. Liability was an “either or” issue: either the special
employer was liable or the general employer was liable, but not both. The idea was
that a servant could have only one master at a time, and a finding that a loaned
employee was a borrowed servant meant that his relationship with the general employer

was temporarily suspended, thus precluding liability.”

"We note that this remains the prevailing view in many of our sister states. See, e.g.,
Blackburn v. Gor-Mac Elec., Inc. 667 N.Y.S.2d (N.Y.App. 1997); Brown v. SarMed Saffing,
L.P., 490 S.E. 2d 503 (Ga.App. 1997); Wren v. Vaca, 922 SW.2d 408 (Mo.App. 1996);
McDaniel v. Troy Design Services Co., 925 P.2d 693 (Az.App. 1996); Hoffman v. JDM
Associates, Inc., 540 N.W.2d 689 (Mich.App. 1995); Dirksing v. Blue Chip Architectural
Products, Inc., 653 N.E.2d 718 (Ohio App. 1994); Los Ranchitosv. Tierra Grande, Inc., 861
P.2d 263 (N.M.App. 1993); Mainella v. Saff Builders Indus. Services, Inc., 608 A.2d 1141
(R.I.LApp. 1992); Haight v. Aldridge Elec. Co., Inc., 575 N.E.2d 243 (lIl.App. 1991); Hoffman v.
Wells, 397 S.E.2d 696 (Ga.1990); May v. Harper Hosp., 462 N.W.2d 754 (Mich.App. 1990);
Brickner v. Normandy Osteopathic Hosp., Inc., 746 SW.2d 108 (Mo.App. 1988); Stocker v.
Shell Qil Co., 716 P.2d 306 (Wash. 1986).



Over the years, numerous courts’ and commentators’ expressed concern
regarding the continuing applicability of the borrowed employee doctrine, especialy
consdering the inconsistent results that the jurisprudentia tests produced. The problem
associated with the “right of control” test isthat it isinconsistent with the premise of
respondeat superior, namely, that direct fault of the employer need not be shown for
the employer to be held liable. The test overlooks the fact that in atypical Situation,
the genera employer retains broad control over its employees while the special
employer has control over the details of the work. Since liability is based on the right
of control, rather than actual control of the employee at the time of the accident, it is
unreasonable to choose between the two employers when each shares the right to
control the employee’ sactions. The same can be said of the “whose business” test; it
Is not unusual that the business of both the general and special employer is furthered
at the same time by the employee’'s actions. Because the tests were so genera, the
outcome of many cases with parallel facts depended on which facts the courts chose

to emphasize, creating inconsstent precedent. Courts holding general employers liable

8See Benoit v. Hunt Tool Co., 219 La. 380, 391, 53 So.2d 137, 140 (1951); Lejeune v.
Allstate Ins. Co, 365 So0.2d 471 (La.1978); Nepstad v. Lambert, 50 N.W.2d 614 (Minn. 1951);
New York Central R.R. v. Northern Indiana Pub. Serv. Co., 221 N.E.2d 442 (Ind.App. 1966);
Reader v. Ghemm, 490 P.2d 1200 (Alaska 1971).

% See Cardozo, A Ministry of Justice, 35 Harvard Law Review 113, 121 (1921); J. Dennis
Hynes, Chaos and the Law of the Borrowed Servant: An Argument for Consistency, 14 Journal
of Law and Commerce 1 (1994); Borrowed Servants and the Theory of Enterprise Liability, 76
Yale Law Journal 807 (1967); Liability for Torts of Borrowed Servant, 28 Ohio State Law
Journal 550 (1967); Smith, Scope of the Business: the Borrowed Servant Problem, 38 Michigan
Law Review 1222 (1940). These inconsistencies are also reflected in the Restatement of Agency
2d (1957) in two seemingly contradictory provisions:

§226. Servant Acting for Two Masters

A person may be the servant of two masters, not joint employers, at one
time as to one act, if the service to one does not involve abandonment of
the service to the other.

§227. Servant Lent to Another Master
A servant directed or permitted by his master to perform services for
another may become the servant of such other in performing the services.

He may become the other’ s servant as to some acts and not as to others.



emphasized the general control those employers had over their employees. Similarly,
courts finding against special employers focused on the special employer’s right to
supervise the employee at the time of the tort.
DUAL EMPLOYERS

Aware of these inconsistencies, this Court revisited the issue of the borrowed
employee defense, and repudiated the “one master” rule of Benoit in favor of finding
both the general employer and the specia employer solidarily liable for the torts of the
borrowed employee. In Lgjeune v. Allstate Insurance Co., 365 So.2d 471 (La.1978),
a hearse driver loaned from Ardoin’s Funera Home of Ville Platte, Inc. to Ardoin’s
Funera Home of Mamou, Inc. negligently failed to stop at a flashing red light during
afunera cortege. An employee of the specia employer (Mamou) who was riding in
the hearse was killed in the resulting collision between the hearse and an automobile
with the right of way. Although the court found that the driver was the borrowed
employee of the special employer, the court held the general employer liable, stating:

Nevertheless, this [borrowed employee] determination should not
relieve the general employer of his liability for his employee's
negligent acts done in the pursuance of duties designated for him
by hisemployer, in whose pay he continued and who had the sole
right to discharge him. Thisis especially so in the present case,
where the employee was loaned out to another in a continuing
arrangement between the employers for their mutual benefit.

A number of other jurisdictions have likewise held that both the
general and specia employer may be held solidarily liable for the
employee's tort. We believe this to be the better rule and,
accordingly, overrule expressions indicating to the contrary, as well
as the two decisions of the intermediate courts (see footnote 11)
which expressy held the genera employer not liable to a third
person for torts committed by his employee while loaned to a
special employer.

We conclude, therefore, that under the circumstances, Ville Platte,
the general employer, is liable to the plaintiffs for the damages
caused them by Lafleur while negligently driving the hearse for
Mamou.



Lejeune, supra at 481-2. (Footnotes omitted).

The*“dua employer” rule was recently reaffirmed by this court in Blair v. Tynes,
621 S0.2d 591 (La.1993), wherein we held both a genera and a specia employer liable
to a third party for damages caused through the negligence of five loaned sheriff’'s
deputies. In Blair, we stated:

Our jurisprudence has held that specia and general employers may
be solidarily liablein tort to third parties injured by the negligence
of their employees. InLgeunev. Allstate Ins. Co., 365 So.2d 471
(La.1978), we addressed the issue of whether the general employer
of a negligent employee remained liable for its employee’s tort
despite the fact that the employee had been borrowed to perform
servicesfor aspecia employer at the time of an accident. We held
that a general and special employer may be solidarily liable for
Injuries to athird party caused by an employee’'s negligence.
Blair, supra at 599.

As noted above, there is no legidative expression regarding the borrowed
employee defense. It is a jurisprudential creation. The immunity provided to the
generd employer isin derogation of the general tort rights of victims. Thus the scope
of the immunity must be strictly construed. See Sewell v. Doctor’ s Hospital, 600 So.2d
577 (La1992). Aswe seeit, theissue before this Court is not whether the scope of the
borrowed employee defense should be restricted only to employers who exercise
supervisory control over the borrowed employee. Rather, this Court must determine
whether the borrowed employee defense extends to the circumstances of the instant

case, namely, whether temporary agencies who are in the business of lending their

employees under the supervision of others should receive the benefit of tort immunity.*°

10In contrast, note that Goldin’s tort immunity in the instant case is aresult of a specific
legidative provision of the Worker’s Compensation statutes. LaR.S. 23:1032. In enacting the
Worker’s Compensation system, the legidature struck a balance under which employers were
liable to their employees for designated benefits and medical expenses resulting from workplace
accidents regardless of the employee’s contributory negligence in causing those injuries. The
legidlature simultaneoudly curtailed the employee’ s tort remedies against these employers. There
isno such quid pro quo found in the jurisprudentia application of the borrowed employee
defense.
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In short, Worktec asserts that its lack of supervisory control over its own employee
should form the basis for its tort immunity. We are not persuaded by this argument.
This Court’s limitation of the borrowed employee defense in Lejeune and Blair
Is supported by the continuing development in the law of employer liability or
respondeat superior. While the borrowed servant defense focuses on which employer
controlled the employee’s actions, modern justification for employer liability is not
based so much on the employer’ s control of the employee' s actions, but on the concept
of “enterpriseliability.” In Ermert v. Hartford Ins. Co., 559 So.2d 467 (La.1990), this
Court recently stated:
The master’ svicarious liability for the acts of its servant rests not
so much on policy grounds consistent with the governing
principles of tort law as in a deeply rooted sentiment that a
business enterprise cannot justly disclaim responsibility for
accidents which may fairly be said to be characteristic of its
activities.

Ermert, supra at 476.

To atemporary services provider such as Worktec, loaned employees are its
stock in trade. Though the essence of Worktec's business is to profit from its
employee' slabors, a significant feature of its business is to pass control of the details
of the work to its customers. However, Worktec retains ultimate and overriding
authority over itsloaned workers. This makes the application of the traditional “right
of control” test problematic. Additionally, Worktec only hills its customers for the
hours its employees actually work for those customers. The loaned employees are
furthering the business of Worktec at the identical time when they are aso furthering

the business of the speciad employer. Put smply, both employers had contemporaneous

control over Hines, and both contemporaneously benefitted from his labor. It is
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therefore reasonable that considering the overlapping control and shared financial
interest that they share liability. Asnoted by Professor Galligan:*

The two master rule is the more sensible rule, especially in cases
where the general employer is engaged in the business of renting
out people and equipment (or at least sometimes renting out people
and equipment). In situations where the general employer’'s
business is to rent out his or her employees and equipment to
others, the general employer’s businessis being furthered even if
he does not control the details of the actual work. Moreover, the
specia employer bendfits: it is hiswork that is being done as well.
In such situations, the relevant enterprise benefitted by the work
consists of the combination of the general and special employers.
The two master rule represents a triumph of function over (legal)
fiction.

Thomas C. Galligan, Jr., A Primer on the Patterns of Louisiana Workplace Torts, 55
Louisiana Law Review at 91 (1994).%

The labor provided by Worktec is its product, and Worktec should bear the
expenses and risks associated with its product, in addition to reaping the benefits
derived therefrom. Since modern justification for employer liability is not based so
much on the employer’s control of the employee’s actions, but on the concept of
“enterprise liability,” Worktec's failure to exercise direct supervisory control over

Hines should not precludeitsliability. We therefore hold that where, as here, a general

11 Professor of Law, Paul M. Hebert Law Center, Louisiana State University.

12Several of our sister states have also asserted the concept of dual employers as a
solution to the inconsistencies produced by the borrowed servant defense. In Kastner v. Toombs,
611 P.2d 62 (Alaska 1980) the Alaska Supreme Court stated:

In our opinion the borrowed servant rule as an exception to the doctrine of
respondeat superior has imparted unnecessary complexity to the law of
agency. We see no reason for arule of exclusive liability in Situations in
which a servant acting within the course and scope of his employment for two
masters negligently causes injury to another. The question of how the loss so
caused should be distributed should be determined in accordance with
principles of contribution and indemnity. These principles have been devised
to answer questions concerning the allocation of losses among potentially
responsible parties.

Kastner, supra at 65 (footnotes omitted). See aso, Gordon v. SM. Byers Motor Car Co., 164 A.
334 (Pa. 1932); Strait v. Hale Constr. Co. 103 Cal. Rptr. 487 (Ca. App. 1972); Bright v. Cargill,
Inc., 837 P.2d 348 (Kans. 1992); McDaniel v. Troy Design Services Co., 925 P.2d 693 (Az. App.
1996) (Fiddl, J., Dissenting).
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employer isin the business of hiring its employees out under the supervision of others,
the general employer remains liable for the “borrowed” employees' torts under La.Civ.
Code art. 2320.

In the present case, plainly the jury instruction given by the trial court follows
the “one master” rule and is inconsistent with the current law of the borrowed servant
doctrinein Louisiana. The approved instruction provided: “[i]f after consideration of
the ten factors listed above, you find that Worktec Temporaries was a lending
employer, then Worktec is relieved of ligbility.” Leeune and Blair, supra, specificaly
repudiated the “one master” rulein favor of solidary liability among the general and the
specid employers. Put smply, adetermination that Hines was the borrowed employee
of Goldin does not preclude Worktec’s liability. The trial court clearly erred as a
matter of law in instructing the jury otherwise.

Accordingly, we find that the trial court committed legal error in instructing the
jury that afinding that Hines was Goldin’ s borrowed employee would relieve Worktec
of liability for his torts. When such a prejudicial error of law skews the trial court’s
finding of amaterial issue of fact and causes it to pretermit other issues, the appellate
court isrequired, if it can, to render judgment on the record by applying the correct law
and determining the essential material facts de novo. Lashav. Olin Corp., 625 So.2d
1002 (La1993). Accordingly, for the foregoing reasons, we reverse and remand the
caseto the Fifth Circuit Court of Appedl for further consideration of the trial record and

for a de novo decision on the merits.

REVERSED AND REMANDED TO THE COURT OF APPEAL.

13



