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This matter is before the court as adirect appea from the Nineteenth Judicial District Court
pursuanttoLa Congt. art. IV, 8 21(E). TheLouisianaPublic Service Commission and Globa Tel*Link,
Inc. appealed portions of the trial court’s ruling regarding the imposition and enforcement of the
Commission’ sorder that al Customer Owned Coin Operated Telephone service providers, suchasGlobd,
bill for calswithin 60 days after they areinitiated. We hold that neither the Commission’ s60-day rule nor
itsdecisionto deny Globa an exemption from that ruleisarbitrary and capricious. We conclude, however,
the Commisson’ sordersthat Globa refrain from billing or collecting in violation of the rule and that Globd

refund al sumscollected inviolation of theruleare arbitrary and capricious and beyond the Commisson’s

"VICTORY, J,, not on panel. SeeRulelV, Part 2, Section 3.



authority. Assuch, theruling of the trial court is affirmed in part and reversed in part.
FACTS AND PROCEDURAL HISTORY
IN 1990, by Order No. U-16462-E, the L ouisiana Public Service Commission (“Commission”)
established comprehensive guiddines for all Customer Owned Coin Operated Telephone companies
(“COCOT") to govern the operation of their businesses. Included in this Order is arequirement that
COCOQTs submit billingsto customers utilizing their services within 60 days from the date the call was
initiated. Global Tel*Link, Inc. (“Global”), an appellant herein, isa COCOT operating in Louisiana.
InJune, 1993, Global entered into acontract with the Louisiana Department of Public Safety and
Correctionsto provide inmate phone systemsin sixteen state correctiond facilities. After Global began
administering the inmate phone systems, the Commission received numerous complaints concerning
Globa’shills. Among the complaintswere alegationsthat Global double-billed the same call, charged
exorbitant prices, and added timeto acdl. Consumer complaintsincreased through the end of 1993, and,
in February, 1994, the Commission instituted a formal investigation into the billing practices of Global.
During the course of the Commission’ sinvestigation into the billing practicesof Globd, four areas
in which Global’ s activities |ed to overcharges to consumers were identified. These areas included:
(1) Clock Advancements;
(2) Rates Exceeding Authorized Levels,

(3 Addition of Chargesto Calls after the Calls were Rated and Addition of Timeto
Completed Calls; and

(4) Duplicate Billings.
Order No. U-20784-B.

Intheareaof clock advancements, the Commission found that Global programmed the clocksin
itstelephones at correctional ingtitutionsto add either 15 or 36 secondsto the duration of each call. The
Commission explained in Order No. U-20784-B that thetiming of acall should begin to run when the
connectionismadeand should start at “ 0" seconds. The clocksin Global tel ephones, or thosetel ephones
programmed by Global, started at 15 or 36 secondsrather than at 0 seconds. Thisissignificant because

telephone companies “round up” to the next minute when timing calls for billing purposes.? The

tSchlumberger Technologies Ltd. purchased Global from its previous owners on April 1, 1993.

’For example, if acal lasts one minute and fifty-five seconds and the clock is properly set to beginat O
seconds, that call will be rounded up and billed asatwo minute cal. If, however, that call was made on
aGlobal telephone with a 15 second clock advancement, the call would be clocked at two minutes and



Commission found that Global’ s practice of advancing the clockswas unauthorized and could have only
been designedto artificidly inflate chargesto itscustomers. The overchargesassociated with time clock
advancements were approximately $60,000.00, exclusive of interest. Global was ordered by the
Commissionto refund theentireamount of overchargesresulting fromtheillegd clock advancementsplus
10% interest.
Regarding unauthorized rates, the Commission found that until June, 1994, Globd’ starriffswere
incons stent with theratesit wasauthorized to charge under the Commission’ sratecaps. The Commission
also found that prior to June, 1994, Global programmed its telephones to use rates higher than those
permitted by both its own tarriffsand the rate caps established by the Commission. Thus, not only did
Global charge in excess of the Commission’ s authorized rates, but its tarriffs were inconsistent with
authorized ratesand Global’ s charges even exceeded its own unauthorized tarriffs. Thetotal amount of
overcharges associated with Global’ s billing at unauthorized rates was approximately $906,000.00,
exclusiveof interest. In Order No. U-20784-B, the Commission ordered that Global refund thisentire
amount plus 10% interest.
The Commission found that athird practice engaged in by Global to fraudulently overchargeits
customerswasto add various amounts of money to chargesfor calls after the callswererated. 1t also
found that Global added timeto the duration of completed calls. These so-called “add-ons’ were made
possible by acomputer program run by Global against the call records. These programs resulted in the
addition of 25¢, 50¢, and/or 85¢ to the chargesthat Global would have otherwise billed.® Regarding this
practice, the Commission aptly stated:
The use of add-on programs is perhaps the most insidious and
problematic of al of Global’ sactivities. It could be designed for no other
purpose than to unlawfully overcharge customers and the practice of
adding timeto cover-up the additiona dollar anountswhich were added
to the callsis evidence of theintentional and purposeful nature of this
activity. No excuse could possibly exist for such action.

Order No. U-20784-B at p. 9.

The overcharges resulting from the use of these add-on programs amounted to approximately

$256,000.00, excluding interest. Global was ordered by the Commission to credit and/or refund this

ten seconds. Oncerounded, that call would be billed as athree minute call rather than atwo minute call.
3Note that these charges were added on to a charge that may have already been inflated by clock
advancements and/or incorrect rates.



amount with 10% interest to its affected customers.

A fourth fraudulent practice engaged in by Globa wasduplicatebillings. This practice, which lasted
only abrief period of time, involved charging for the samecall ontwo different bills. For example, acall
might appear onthe April, 1994, hill, and then that same call would again appear on the June, 1994, hill.
Exclusive of interest, the total amount of overcharges associated with this practice was approximately
$16,000.00. Global was ordered to refund this amount plus 10% interest.

Although these fraudulent overcharges are not currently before this court as they have been
resolved by the parties, they nevertheless serve to illustrate the way Global conducted its businessin
Louisana. Furthermore, they tend to show the ongoing nature of the relationship that existed between the
Commission and Global when the Commission became aware of yet another violation of itsorders by
Global.

Thisnew violation was discovered during the course of the Commission’ sinvestigation when
Globa’ smanagement redlized that call s continued to beimproperly rated because the system used torate
call records which were used to compile customers’ billswas mafunctioning. Consequently, Global
decided to ceasethe use of this phone-based rating system and to upgrade the billing system so that dl call
rating would be done by Global’s Alabamafacility. Asaresult of thisredization and ensuing decision,
combined withitshistory of billing inaccuracies, Globa decided todelay billing for itscalsuntil thisrating
problem was rectified. Global indicated it withheld these bills to avoid sending out incorrect bills.

OnceGloba resumed billing, inmate organizationsand Globa customersfiled complaintswiththe
Commission dleging that Global wasin violation of the 60-day rule enunciated in Order No. U-16462-E.
This Order statesin pertinent part:

End User Billing

COCQOT sarvice providers and those AOS companies providing operator
sarvicesfor COCOTS must submit billingsto end usersfor calls placed

from their instrument within 60 days from the date the call was initiated.

The Commission verified that these dlegations were true and responded by issuing Order No. U-20784
which was adopted at the Commission’s November 9, 1994, Open Session. That Order “directed

[Global] to comply with the provisions of Order No. U-16462-E and cease and desist from billing any



customer for callsinitiated more than sixty days prior to the customer’ s billing date.”

Bdieving that Globa continued to bill for callsthat were more than 60 days old, the Commission
adopted Order No. U-20784-A at itsnext meeting in December of 1994. Inthat Order, the Commission
again directed that Global comply with Order Nos. U-16462-E and U-20784 and cease billing for calls
made more than 60 days prior to the billing date. The Commission also ordered that Global cease
collecting for such calls.

After this Order wasissued, Globd filed suit in the Nineteenth Judicid Didtrict Court challenging
Order No. U-20784-A. In thissuit, Global requested a stay or atemporary restraining order and a
preliminary injunction enjoining the Commission from enforcing Order No. U-20784-A which prohibited
Global for collecting for calshilled in violation of Order No. U-16462-E. On January 23, 1995, thetrid
court denied Global’ srequest for astay or atemporary restraining order and apreliminary injunctionand
remanded the case to the Commission for ahearing ontheissue of whether Globa should be exempt from
the 60-day rule.

Thishearing washel d wherein testimony was presented and both the Commission and Globa were
represented by counsel. After these hearings, the Commission considered this matter at its April 27, 1995,
meeting whereit voted to deny Globa’ srequest for an exemption from the 60-day rule.* The Commission
reiterated its order that Global could not collect for any call billed in violation of the 60-day rule and
directed that Global refund any sums collected in violation of therule.

Global appedl ed thisdecision to the Nineteenth Judicial District Court. After ahearing onthis
matter on September 8, 1995, thetrial court affirmed that part of the Commission’s Order that denied

Globa’ srequest for an exemption from the 60-day rule and prohibited Globa from billing for callsmore

“Thisvoteresulted in theissuance of Order No. U-20784-C wherein it was ordered that Global’ srequest
for an exemption from the 60-day rulewas denied, that Globa could not bill or collect inviolation of the
rule, and that Globa must refund dl monies collected in violation of therule. The Commission summarized
its reasons for Order No. U-20784-C in its Conclusion, which stated:

Globa hasfaled to demongrate that it isentitled to an exemption from the
60-day Rule. It chose not to bill these calls and even after it claims that
problems were corrected and could have begun billing them in August,
1994, for some inexplicable reason, it chose not to do so. Other
COCOTsoperating in Louisanahave no problem abiding by theruleand
such a requirement is the rule rather than the exception in other
jurisdictions. Globa hasaso provided no justification for the calswhich
it actualy billed morethan 60 days after they were made. Thesehillings
violated along-standing Commission Order aswell as Globa’ s contract
with the Department of Corrections.



than 60 days after they were made. The trial court specificaly found that the 60-day rule is not
unreasonable, arbitrary, or capricious and that the record demonstrates the Commission did not act inan
arbitrary and capricious manner with respect to these portions of the Order. Thetria court reversed that
part of theCommission’ s Order that required Global to refundin full dl moniescollected for cdlshilledin
violation of the 60-day rule. The court specifically found that the refund requirement wasnot fair and
equitable. Both partiesapped various portionsof thetria court’ sruling directly tothiscourt pursuant to
La Const. Art. IV, 821(E).°

Theissues presented by these appedls are: (1) whether the Commission was authorized to enact
the 60-day rule a issue; (2) whether the Commission could validly deny Globa an exemption fromthisrule
(3) whether the Commission could vaidly deny Globa theright to collect in violation of therule; and (4)

whether the Commission could require Global to refund payments collected in violation of the 60-day rule.

DISCUSSION
A. Powersand Duties of the Commission
ArticlelV, §21(B) of the L ouisiana Congtitution establishesthe Commission’ s powers and duties,
stating:
(B) Powers and Duties. The commission shall regulate all common
carriersand public utilities and have such other regulatory authority as
provided by law. It shall adopt and enforce reasonablerules, regulations,
and procedures necessary for the discharge of itsduties, and shall have
other powers and perform other duties as provided by law.
Thisprovison givesthe Commission condtitutiond jurisdiction over public utilitiesand has been interpreted
as granting the Commission independent and plenary power to regulate public utilities. Gulf States

Utilities Co. v. Louisiana Public Service Com'n, 92-1185 (La 3/17/94), 633 So.2d 1258.

Commenting on the plenary powersthe Commissionisgiven by thiscongtitutiona provison, we satedin

La. Const. Art. IV, 821(E) states:

(E) Appedls. Appea may betaken in the manner provided by law by any
aggrieved party or intervenor to thedistrict court of the domicile of the
commission. A right of direct appeal from any judgment of thedistrict
court shal bealowed to the supreme court. Theserights of apped shall
extend to any action by the commission, including but not limited to action
taken by the commission or by a public utility under the provisions of
Subparagraph (3) of Paragraph (D) of this Section.



Bowie v. Louisiana Public Service Com'n:
The Commission’ s power in thisregard isas completein every respect as
the regulatory power that would have been vested in the legidature in the
absence of Article IV Sec. 21(B). Therefore, the legidlature’ s acts or
omissions can not subtract from the Commission’s exclusive, plenary
power to regulate all common carriers and public utilities.

627 S0.2d 164 (La. 1993) (citations omitted).

The Commisson s created to exercise regulatory police power over public utilities, to compel the
performanceby utilitiesof their public duties, and to safeguard theinterests of the utilitiesand the public.
Morehouse Natural Gas Co. v. Louisiana Public Service Com'n, 242 La. 985, 140 So.2d 646 (La.
1962). Consequently, the Commission is vested explicitly and implicitly with the constitutiona power
necessary to performitsfunction of regulating public utilitiesthrough the adoption and enforcement of
reasonable rules and orders fundamental to these purposes. Bowie, 627 So.2d at 166.

B. Standard of Review

The general rule governing judicial review of an order of the Commission isthat the order is
accorded great weight and should not be overturned unlessit is shown to be arbitrary, capricious, clearly
abusive of its authority, or not reasonably based upon the evidence presented. Alma Plantation v.
Louisiana Public Service Com'n, 96-1423 p. 5 (La. 1/14/97), 685 So.2d 107, 109; Washington -SL.
Tammany Elec. Co-op., Inc. v. Louisiana Public Service Com'n, 95-1932 p. 5 (La. 4/8/96), 671
$S0.2d 908, 912; Radiofone, Inc. v. Louisiana Public Service Com'n, 573 So.2d 460, 461 (La. 1991);
Dixie Elec. Membership Co-op v. Louisiana Public Service Com'n, 509 So.2d 1002, 1007 (La. 1987).
A Commission order isarbitrary and capricious only when the record does not and could not reasonably
support itsfinding. Ken-Go Services, Inc. v. Louisiana Public Service Conn, 483 So.2d 141, 142 (La.
1986). The function of the court onjudicid review isnot to re-eva uate and re-weigh the evidence, nor
isitto subgtituteitsjudgment for that of the Commission whichisthe expert body congtitutionally entrusted
with regulation of the matter. Alma Plantation v. Louisiana Public Service Com'n, supra at p. 5, 685
S0.2d at 110; Washington -&. Tammany Elec. Co-op., Inc. v. Louisiana Public Service Contn, supra
a p. 5, 671 So.2d at 912; Gulf Sates Utilities Co. v. Louisiana Public Service Con' n, 96-0345 p.
2(La 7/2/96), 676 S0.2d 571, 573. Thereviewing court should afford deference to the Commission’s

application and interpretation of its own orders because the Commission is an expert within its own

specidized field and istherefore in the best position to apply its own rules and regulations. Dixie Elec.



Membership Corp. v. Louisiana Public Service Com'n, 441 So.2d 1208, 1211 (La 1983). Seealso
Alma Plantation v. Louisiana Public Service Com'n, supra at p. 5, 685 So.2d at 110; Washington
-S. Tammany Elec. Co-op., Inc. v. Louisiana Public Service Com'n, supra at p. 6, 671 So.2d at 912.

Related to thisstandard of review isthe presumption that orders of the Commission arelega and
proper. Dixie Elec. Membership Co-op v. Louisiana Public Service Com'n, supra at 1007; Louisiana
Oilfield Carriers Ass'n, Inc. v. Louisiana Public Service Com'n, 281 So.2d 698, 700 (La. 1973).
Accordingly, the burden rests upon the party attacking on order of the Commission to show that the order
isdefective. Monochem, Inc. v. Louisiana Public Service Com'n, 253 La. 1047, 221 So.2d 504, 510
(La 1969).

C. The 60-day Rule

Under La. R.S. 45:1164, the power, authority, and duties of the Commission shall affect and
include al matters and things connected with, concerning, and growing out of the serviceto be given or
rendered by public utilities except in the Parish of Orleansand other exceptions set forthinthe satute. The
Commission shdl adopt all reasonable and just rules, regulations, and orders affecting or connected with
the service and operation of atelephonebusiness. La R.S. 45:1166(A). Pursuant to these provisions, as
wel asLa Congt. Art. 1V, 821(B), the Commission has broad power to regul ate the service of telephone
utilities. South Central Bell Tel. Co. v. Louisiana Public Service Com'n, 352 So.2d 999, 1003 (La.
1977).

The 60-day rule is contained in Order No. U-16462-E of the Commission entitled, “In re:
Customer Owned Coin Operated Telephone Service, Approval of AccessLineTariffsand Establishment
of Regulations and Guidelines.” The purpose of this Order was stated by the Commission:

In this Order we will addressboth the “rates and compensation” and the

“competitivepractices’ issuesraised by the COCOTS. Obvioudy some

of theseissuesoverlap. Inaddition wewill promul gate regul ations setting

minimum standards and reporting requirements for all COCOTS.
Order No. U-16462-E p. 5.

The record before us contains testimony which sufficiently elucidates the reasons behind the
Commission’ simpogtion of the 60-day rule. At the court-ordered hearing on April 12, 1995, Mr. Arnold
Chauviere, an analyst for the Commission who worksin the Utilities Division which isresponsiblefor

dealing with theregul ation of thetelecommunicationsindustry, was cross-examined by Global’ s counsdl

regarding the reason for the Commission’ sadoption of the60-day rule. Mr. Chauvieretestified asfollows:



[17t would be my opinion that the Commission voted for the 60-
day rule because of the problems that they were having with the
telecommunicationsindustry inparticular theoperator serviceproviders,
and that they felt that thiswas areasonable amount of timein which ahill
should be rendered and paid or rendered, | guess, by the local exchange
company to the customer to bebilled. . .. [T]he Commission had been
receiving complaintsdealing with theway the callswere being rated, the
fact that maybe some of the calswere not timed correctly; just the generd
complaintsthat dedl with operator service problems, that, | guess, plagued
the Commission. . . . It'snot a case where the Commission isissuing
these orderswithout, | guess, cause or without having somejustification
for going back and revisiting theissueto correct problemsthat have come
up inthepast regarding operator servicebillings. . . . Thereare problems
that areinthat industry and thiswas one mechanismto try to straighten out
those problems. . . .

Y ou havetoredize, Mr. Uddo [Globd’ sattorney], that | think the
-- when we're talking [about] the 60-day rule here, | think what the
Commissionistryingto doismake surethat the consumer, who actualy
received the cdll, can document that hehad received the call and that the
call actualy took place. Thelonger you wait, theless chancethat heis
going to beable to remember that he had received 20 or 30 or 40 or 50
cals, from acorrectional facility in thiscase. So, it’s kind of tough,
particularly in the case where some companies that we ve checked -- and
thisis not necessarily Globa, but some of the others -- have double and
triple billings, where two different companieshilled for thesamecdl. This
gets very confusing to some of the customers. And thelonger you would
wait onsomething likethis, thelonger it would be-- or the harder it would
be for the customer to be able to determine whether or not he actually
received the call or not, or if the call wasadouble billed call or atriple
billed call.

(Tr. 4/12/95 at 137-139; 205-206)

At the Commission’s April 27, 1995, meeting, Commissioner Kathleen Blanco, who was a
Commissioner when the Order contai ning the 60-day rule was adopted, gave asimilar explanation of the
Commission’s reasons for the issuance of therule. She stated:

| would liketo clarify, perhaps some of theinten[t] of the order. When
competition cameinto the market placein customer owned coin operated
telephones that we so fondly call COCOTY], t]here was atremendous
amount of abuse. People did not know that they were being charged
excessvely. They assumed that they would be charged the same amount
that they had always been charged on pay phones. And companiescame
inandjust fdt likethey could chargewhatever the market would bear, and
this Commission did not fee that that wasfair to the customers. And if
customers had to wait three and four and five and six monthsto find out
that the pay phonesthat they were using had these exorbitant costson it,
wedidn’'t think that wasfair to thecustomers. And for all those reasons
and many many more, this Commission went through an agonizing, and |
want to stress agonizing process, to get to the bottom of that COCOT
order. And lotsand lots of people had alot of input into that process.
And sol believethat our processwasextremey just, and came down on
the side of the customers, and it wasaso fair to the companies. But, you
know, in thisnation we liketo look at competition initsfondest light and
sometimes wethink that’ sthe most ideal situation, but when you have



captive customers and they don’t know what they’ re paying, it doesn’'t
work. It simply doesn’t work.

(Tr. 4/27/95 at 15-16)

Asilludtrated by the excerptsquoted above, thereare numerousjudtificationsfor the Commisson’s
adoption of the 60-day rule. Thisexpert regulatory body’ s conclusion that the 60-day rule would assist
in alleviating some of the problems it was experiencing with the COCOT industry appearsto be a
reasonable one and is supported by therecord. Asexplained in the preceding section, an appellate court
isnot to subgtituteitsjudgment for that of the Commission. The Commission’ srulesare presumed legal
and proper and Global hasfailed to adequately demonstrate that the 60-day rule was unreasonable.
Furthermore, the Commission was acting within its authority when it enacted the 60-day rule. For these
reasons, the 60-day ruleisupheld asavalid exercise of the Commission’ s congtitutiona ly-vested authority
over public utilities.

D. Commission’s Decision to Deny Global an Exemption from the 60-day Rule

After ahearing on the issue of whether Global was entitled to awaiver of the 60-day rule, the
Commission issued Order No. U-20784-C wherein it denied Global’ srequest for awaiver for severa
reasons. Global arguesthat the Commission acted arbitrarily and capricioudy when it declined to waive
the billing limitation imposed by the 60-day rule because Globa should not be pendized for its good faith
attempt to ameliorate the problemsit was experiencing with its rating system. At the hearing, Global
presented five argumentsin support of itsrequest for an exemption fromtherule. Theseargumentswere
summarized by the Commission in Order No. U-20784-C asfollows:

1. Knowledge of the Rule
Globd takesthe posgtion that when it began operationsin Louisanait did

not know of the existence of the 60-day Rule and did not learn about it until
long after it had been operating in the State.

2. Delaysin Establishing Centralized Billing
Global’ sattempt to establish acentraized billing system took far longer
than it had anticipated and caused bills to be delayed.

3. Outside Factors

Numerous problems can crop up in thebilling process both at Globa and
with the local exchange company which can cause delays in having
charges appear on customer’s bills.

4. Wire Center/Rate Center Questions
Globa was unsure asto whether to hill fromwire centersor rate centers
and this held up the billing of calls.

5. Practice in Other Jurisdictions




Other jurisdictions permit callsto bebilled in excess of 60 daysfrom the
time the calls were made.

With respect to Globd’ sfirst argument regarding itsknowledge of therule, the Commission stated
it isthe responshility of every regulated utility inthis state to know what isrequired to comply with the
lawful rulesand regulationsin place before it begins operationsin the state. Furthermore, Globa’sown
witness, Mr. James Smith, testified that companies such as Globa should not beginto operate in astate
until itisfamiliar with al applicable rulesand regulations. The Commission concluded that whether or not
Globa actualy knew of therule, it should have known of therule beforeit began to operatein Louisiana.

Regarding Global’ s second argument, the Commission found Global was aware of its billing
problemsas early as January, 1994, and could have begun to remedy these problems earlier so that its June
billscould bebilled timely. Additionaly, Globd’shilling syssemwasin order asof August 9, 1994, yet
Globa still did not send out all of thebillsit had held. If it had, the mgjority of July callsand al of the
August and September bills would have been billed timely.

The Commission stated that although Global’ switnessesidentified numerousreasonswhy some
calsmight not appear on abill within 60 days from the time they were initiated, Globa never proved any
of thesereasonsactually caused Globd to cease billing from May through September. The Commission
amilarly rgected Globd’ sargument that itsfailureto bill within thelimitsimposed by the 60-day rulewere
caused by questionsdealing with whether calls should be billed from wire centersor rate centers because
Global still statesit is not sure whether to use the wire center or the rate center to bill.

Findly, the Commission dismissed Globa’ s argument that some other jurisdictionsalow calsto
be billed morethan 60 days after the call wasmade asirrelevant. It went on to state that even if onewere
to look at practicesin other jurisdictions, Globd’ s argument would still fail. After Louisiana, Alabama
provides Globa with the next largest portion of its correctiond facility operations. Alabamaaso hasa60-
day rule. Georgia, another statein which Global operates, hasapolicy against billing for callsmorethan
2 months after they aremade. Minnesota, afourth state in which Global operates, dso had a60-day rule
during the dates at issue.

For the reasons previoudy stated, the Commission denied Global’ s request for an exemption from
therequirementsof the 60-day rule. The Commission’ sfindings are adequately supported by therecord,
and aretherefore not arbitrary and capricious. Thetria court was correct in affirming this portion of the

Commission’s Order.



E. Commission’sRefund Order and Prohibition Against Collection for CallsPrevioudy Billed
in Violation of the Rule

Althoughwefoundthe previoudy discussed ordersof the Commission to bevalid and not arbitrary
and capricious, we reach acontrary conclusion on the more difficult issues regarding the Commission’s
ordersto refund moniescollected in violation of the 60-day rule and to refrain from billing in violation of
therule and collecting for those cdlsthat Globa billed in violation of theruleand are till unpaid. Wewill
first examine the refund order.

The Commission arguesthe refund order is necessary to ensure its ability to enforce the 60-day
ruleandthetrid court’ sdisdlowance of therefund inhibitsthe carrying out of itscongtitutiond duties. The
Commission citesvarious cases, both ratemaking and licensing, in support of itsargument that it hasthe
authority to order refunds in the instant situation.

While arefund order is an appropriate enforcement tool for the Commission to use under some
circumstances, wefind it inappropriate and outs de the Commission’ sauthority under the particular facts
of thiscase. Intherefund cases cited by the Commission, and in those discovered through independent
research, the monies subject to the refund orders were illegaly earned because the utility was operating
without alicense or beyond the parameters set forth initslicense, or charging unauthorized rates. For
example, the Commission can vaidly order refundsin cases where the customer has been overcharged by
apublic utility. Louisiana Power & Light Co. v. Louisiana Public Service Com'n, 377 So.2d 1023
(La 1979). Seealso Dixie Elec Membership Co-op. v. Louisiana Public Service Com'n, 509 So.2d
1002 (La. 1987); Daily Advertiser v. Trans-La., a Div. of Atmos Energy Corp., 612 So.2d 7 (La
1993). Whilerefundsareallowed intheseratemaking cases, their holdingsareinapplicableto theinstant
Stuation asthey deal with circumstancesin which the Commission determined the customers had been
overcharged. Other jurisdictionsaso dlow refundsto be ordered when overcharges occur and whenfiling
or licensure requirements are not met. See Southern Natural Gas Co. v. Federal Energy Regulatory
Com'n, 813 F.2d 364 (11" Cir. 1987) (“[F]or amost two years Southern had collected agreater amount
of money than itstariff authorized.” Id. at 366); Re: PacifiCorp Electric Operations, Docket No. ER92-
110-001, 60 FERC p. 61,292 (FERC 1992) (Sdller of transmission service failed to comply with the prior
notice and filing requirement of the Federal Power Act which wasintended to facilitate the Commisson’s

responsibilitiesunder the Act to ensure that all rates and charged for jurisdictional servicearejust and



reasonable and not unduly discriminatory.); Re: International Telecharge, Inc., 95 P.U.R. 4" 421
(Kentucky Public Service Com’'n 1988) (“ITI has collected ratesthat are unlawful and unreasonable. The
Commission will not ratify thisillegal and unjustifiable behavior.” 1d.).

In those cases, elther because of the existence of chargesin excess of authorized ratesor alack
of authority to earn therevenues because of alicensing violation, refund of revenueswas an appropriate
remedy asthose revenues had not been lawfully earned and therefore did not become the lawful property
of the utility. Here, the utility was operating under avalid licenseand charging authorized rates. The
revenues collected therefore became the legitimate property of the utility. South Central Bell Telephone
Co. v. Louisiana Public Service Com'n, 594 So0.2d 357 (La. 1992). Once these revenues became the
property of the utility, arefund order could not be utilized to retroactively divest Globd of revenuesit legdly
earned as thiswould be anal ogous to prohibited retroactive ratemaking.b Seeid. Therefore, thisrefund
order by the Commission is at best arbitrary and capricious and outside of its authority.

Likewise, for the same reasons, the Commission’ s orders that prohibit Global from billing in
violation of the 60-day ruleand from attempting to collect for calsdready billed inviolation of theruleare
arbitrary and capricious and beyond its authority. Although the 60-day rule, asatemporal limitation on
Globa’ shilling, isavdid exercise of the Commisson’ s reasonable regulatory authority over public utilities,
the Commission’ schosen remedy for the violation of that rule, that Global not collect revenueslegally
earned but not billed within 60 days, has the same effect asthe previously discussed prohibited refund
order. Thisisbecauseit prevents Global from obtaining itslegally earned revenues. As such, it was
arbitrary and capriciousfor the Commission to issue these orders. Thetria court’sruling to the contrary
istherefore reversed.

The Commissionisnot without remedy in acase such asthiseven in the absence of the ability to
order arefund of legally earned revenues. It retainsthe authority to suspend or even revokethe operating
license of those offenders who fail to comply with the reasonable and lawful rules of the Commission.

CONCLUSION
Wehold the Commission did not abuseitsauthority in enacting therulethat COCOTsmust submit

billsto their customerswithin 60 days from the datethe call wasinitiated nor did it act arbitrarily and

®Although we note thisis not aratemaking case, we neverthdessfind that the refund order isanalogous to
retroactive ratemaking asit retroactively reducesthe rate under which Global was authorized to operate.



capricioudly in denying Global’ s request for awaiver from thisrule. We conclude, however, the
Commission acted arbitrarily and capricioudy when it ordered that Global not bill in violation of therule
or collect for cdlsdready billed in violaion of the rule and that Globd refund dl sumscollected in violation

of the 60-day rule. Therefore, thetria court’s judgment is affirmed in part and reversed in part.

AFFIRMED IN PART AND REVERSED IN PART.



