SUPREME COURT OF LOUISIANA
No. 97-CA-0752
LOUISIANA ASSOCIATED GENERAL CONTRACTORS, INC.
V.
NEW ORLEANSAVIATION BOARD

ON APPEAL FROM THE TWENTY-FOURTH JUDICIAL DISTRICT COURT,
PARISH OF JEFFERSON,
JUDGE PATRICK J. McCABE

KIMBALL, Justice’

Thetrid court declared La. R.S. 38:2233.2 uncongtitutiona and defendants|odged adirect gpped
in this court pursuant to La. Const. Art. V, Sec. 5(D). Finding the trial court prematurely ruled on
condtitutiond issues, we vacate its judgment and remand the case to thetrid court for further proceedings

in accordance with this opinion.

FACTS AND PROCEDURAL HISTORY
The New Orleans Aviation Board (“NOAB”), amunicipal board of the City of New Orleans,
adopted a program entitled “ Disadvantaged Business Enterprise Plan for the New Orleans Internationa
Airport” (“Program”) which, by itsown terms, established “ participation gods, preferences, and set asdes
onairport and heliport related contracts and procurementsfor firms owned by socially and economically
disadvantaged persons.” Under the Program, the NOAB requires that the prime contractor hired to
perform under a public construction contract make every reasonable effort to award at least twenty-five

percent of the total contract dollars in subcontracts to firms owned and controlled by socialy and

"VICTORY, J,, not on panel. SeeRule IV, Part 2, Section 3.



economicaly disadvantaged persons. The Program, which states it was developed pursuant to 49 CFR
Part 23, Subpart D, and in conjunction with the City of New Orleans “Interim Disadvantaged Small
Business Development Ordinance,”* establishes arebuttable presumption that individuasin thefollowing
groups are “socially and economically disadvantaged:

@ Women;

(b) African Americans, which includes personshaving originsin any
of the Black racial groups of Africa;

(© Hispanic Americans, which includes persons of Mexican, Puerto
Rican, Cuban, Central or South American, or other Spanish or

Portuguese culture or origin, regardless of race;

(d) Native Americans, which includes persons who are American
Indians, Eskimos, Aleuts, or Native Hawaiians;

(e As an-Pacific Americans, whichincludes personswhoseorigins
are from Japan, China, Taiwan, Korea, Vietnam, Laos,
Cambodia, the Philippines, Samoa, Guam, the U.S. Trust
Territories of the Pacific, and the Northern Marianas; and

()] Asan-Indian Americans, which includes personswhose origins
are from India, Pakistan, and Bangladesh.”

The NOAB will certify abusiness asadisadvantaged businessenterprise (“DBE”) if itisat least
fifty-one percent owned and controlled by personswho are socidly and economicadly disadvantaged. The
NOAB assumesthat business ownerswho are members of one of the groups listed above are socidly and
economicaly disadvantaged and generaly will not investigate their actua disadvantaged statusunlessitis

challenged by athird party. If chalenged by athird party, abusiness owned by amember of one of the

The City of New Orleans’ “Interim Disadvantaged Small Business Development Ordinance”
states that on any publicly bid public works and/or construction project whose value exceeds $50,000
to which the city is a party, the prime contractor shall be required to make every reasonable effort to
award 25 percent of the amount to be subcontracted to firms owned and controlled by socially and
economically disadvantaged persons who have a place of business or are licensed to do businessin the
city. The Ordinance states that individuals claiming socia disadvantage must establish their social
disadvantage on the basis of clear and convincing evidence which must include certain enumerated
elements. Those claiming economic disadvantage must be socially disadvantaged and must prove their
ability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities based on certain enumerated factors. The Ordinance specificaly statesin § 46-50(a):

No person shall be certified for inclusion or included in the registry of
firms owned and controlled by socially and economically disadvantaged
persons, and no contracts shall be set aside for award, nor shall any
person be awarded any city contract or subcontract or preferencein
contracting, subcontracting or vending to or with the city on the basis of
race, color, creed, national origin or gender.
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above groups can lose its disadvantaged statusif, for example, it is proved disadvantaged ownersdo not
have control of the day-to-day operations of the business.

An individua who is not a member of one of the groups listed above can apply for DBE
certification on acase-by-case basis. The NOAB will determine whether that individua isin fact socidly
and economically disadvantaged by applying certain criteria and ascertaining whether the individual
demonstrated that his disadvantaged status arose from individual circumstances, rather than by virtue of
membership in agroup.?

For its Project No. 45-93-01W, entitled “West Taxi Lot Lounge and Staging Facility at the New
OrleansInternational Airport” (“Project”), the NOAB, pursuant to its Program, set afifty percent DBE
participation goal wherein the prime contractor selected for the Project was required to make good faith
effortsto award at least fifty percent of the total contract dollars in subcontracts to firms owned and
controlled by socially and economically disadvantaged persons. To demonstrate good faith efforts, a
contractor was required to document the steps taken to seek out and consider DBEs as potential
subcontractors and these steps must have included certain enumerated actions such as contacting two or
more DBEsas potential subcontractors and affirmatively soliciting their interest, capability and price
quotations. A contractor who failed to comply with the Program requirements, even if he submitted the
lowest bid, would be deemed a non-responsive bidder by the NOAB.

On April 12, 1996, the Louisana Associated General Contractors (“LAGC”) filed a* Petition for
Declaratory and Injunctive Relief” against the NOAB dleging, inter alia, that the NOAB implemented and
enforced its Program under the authority of La R.S. 38:2233.2 (“the statute”) which providesthat political
subdivisions are authorized to designate and set aside a percentage of the value of construction contracts

for award to minority businesses and to adopt arequirement that the prime contractor award a percentage

2Although the Program states that an individual who is not amember of a group presumed to be
socially and economically disadvantaged can apply for certification and therein prove that his
disadvantaged status arose from individual circumstances rather than by virtue of membership in a
particular group, LAGC alleges invidious application of theracial classificationsin the NOAB’s
Program occurred when one of its members, Boes Iron Works, Inc., applied for DBE certification.
LAGC allegesthat after applying for DBE certification, Boes Iron Works, Inc. received a letter from
the NOAB denying its certification as a DBE and stating:

The application indicates that a white male is the only shareholder, and
fails to demonstrate membership in a group entitled to a presumption of
disadvantaged status.



of thetota dollar bid to minority subcontractors. Initssuit, the LAGC sought: (1) to enjoin any further
enforcement of La. R.S. 38:2233.2, the Program, and any other statute or policy which providesfor race-
based or gender-based set asides or subcontract participation requirements and (2) to havelLa R.S.
38:2233.2, the Program, and the fifty percent minority subcontract participation requirement declared
unconstitutional as they discriminate on the basis of race in violation of La. Const. Art. |, Sec. 3.3

On September 30, 1996, plaintiff moved for summary judgment. Thetrid court granted plaintiff's
motion, and, relying on Louisiana Associated General Contractors, Inc. v. Sate, 95-2105 (La 3/8/96),
669 So.2d 1185,* declared La. R.S. 38:2233.2 and the defendant’ s Program as applied to non-federal
publicworks projects® uncongtitutiona asviolaiveof La. Congt. Art. |, Sec. 3. Additiondly, thetria court
permanently enjoined the NOAB and anyone acting in concert with it or at itsdirection from enforcing or
utilizing the statute or the Program in non-federal public works projects.

Pursuant to La. Const. Art. V, Sec. 5(D), which providesthat a case shall be appealableto the
supreme court when alaw or ordinance has been declared uncongtitutiona, defendants appealed to this
court.

DISCUSSION
A court should not reach or determine constitutional issues unless, in the context of a particular
case, the resolution of such issues is necessary to decide the case. Cameron Parish School Bd. v.

Acands, Inc., 96-0895 p. 5 (La. 1/14/97), 687 So.2d 84, 87. “No rule of practiceis better settled than

SLa Const. Art. |, Sec. 3 states:

Section 3. No person shall be denied the equal protection of the laws.
No law shall discriminate against a person because of race or religious
ideas, beliefs, or affiliations. No law shall arbitrarily, capriciously, or
unreasonably discriminate against a person because of birth, age, sex,
culture, physical condition, or political ideas or affiliations. Slavery and
involuntary servitude are prohibited, except in the latter case as
punishment for crime.

“In Louisiana Associated General Contractors, Inc. v. Sate, 95-2105 (La. 3/8/96), 669
S0.2d 1185, we held La. Const. Art. I, Sec. 3 “absolutely prohibits any state law which discriminates
onthe basisof race.” Id. a p. 15, 669 So.2d at 1196.

°Although the Program on its face only purports to apply to projects funded with federal
dollars, the NOAB used the terms of this Program in the Project at issue which was to be funded solely
with local funds. The constitutionality of the Program as applied to federal projectsisnot at issue as the
trial court declared the Program unconstitutional only as applied to non-federal projects.
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never to anticipate aquestion of constitutiona law in advance of the necessity of decidingit.” Matherne
v. Gray Ins. Co., 95-0975 p. 3 (La. 10/16/95), 661 So.2d 432, 434. Hence, courts should avoid
congtitutiond rulingswhen the case can be disposed of on the basisof nonconstitutional issues. Blanchard
v. Sate, 96-0053 p.2 (La. 5/21/96), 673 So.2d 1000, 1002.

The LAGC dlegesthat if La R.S. 38:2233.2 is not the authority for the NOAB’ s Program, then
the NOAB has no authority to create and implement the Program. In response, the NOAB argues that the
Program itsdlf statesit was created pursuant to 49 CFR Part 23, Subpart D and the City of New Orleans
“Interim Disadvantaged Small Business Development Ordinance,” therefore the issue of the statute’s
condtitutiondity isirrelevant for purposesof thiscase. TheNOAB dsorelieson thecity’ sbroad homerule
powers as abasis of authority for the Program.® Because the Program indicates on itsface that it was
enacted pursuant to federd law and this ordinance, thetria court should havefirst considered thisissue.
Thereisnoindication in therecord that thetrid court considered whether the Program was vaidly enacted
pursuant tolocal law. Thetria court should havefirst determined whether the NOAB has authority to
implement its Program under the ordinance and the Home Rule Charter. Theresolution of thisissue could
have obviated the necessity of reaching the congtitutiondity of La R.S. 38:2233.2 and the Program. Since
afinding that the NOAB was without authority under the ordinance and the Home Rule Charter to adopt
thisProgramwould havedlowed thetrid court to dispose of thiscase without reaching the congtitutionality
of the statute, we find it necessary to remand the case to the trial court for it to consider thisissue.

Therefore, because the tria court reached the constitutionality of La. R.S. 38:2233.2 and the

®This broad home rule power is constitutionally protected. In Lafourche Parish Council v.
Autin, 94-0985 (La. 12/9/94), 648 So.2d 343, we stated:

Art. VI, 8 6 was added to the constitution to protect home rule charter
governments from unwarrantable interference in their internal affairs by
state government. Hence, unless the constitution elsewhere provides
justification for such intrusion, 8§ 6 prohibits any state law from changing
or affecting, i.e., producing an ateration in or material influence upon,
the local government’ s structure and organization or the distribution or
redistribution of its powers and functions.

Id. at p. 17, 648 So.2d at 356 (citations omitted). See also City of Baton Rouge v. Blakely, 96-
1742 (La. 9/9/97), So.2d _; Satev. Saizan, 96-1340 (La. 4/8/97), 692 So.2d 1045; City of
Baton Rouge v. Williams, 95-0308 (La. 10/16/95), 661 So.2d 445; City of Baton Rouge v. Ross,
94-0695 (La. 4/28/95), 654 So.2d 1311; City of New Orleansv. Board of Com'rs of Orleans
Levee Dist., 93-0690 (La. 7/5/94), 640 So.2d 237.
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Program prematurely, we vacate the summary judgment granted below and remand the case to the trid

court for further proceedings in accordance with this opinion.

VACATED AND REMANDED.



