SUPREME COURT OF LOUI SI ANA

NO. 97- CA- 2233

CADDO- SHREVEPCORT SALES AND USE TAX COW SSI ON
V.
OFFI CE OF MOTOR VEHI CLES THROUGH THE DEPARTMENT OF PUBLI C SAFETY
AND CORRECTI ONS OF THE STATE OF LOUI SI ANA

ON APPEAL FROM THE NI NETEENTH JUDI Cl AL DI STRI CT COURT
FOR THE PARI SH OF EAST BATON ROUGE, HONORABLE JEWELL E. WELCH
PRESI DI NG

MARCUS, Justice’

Thi s case conmes before us on direct appeal pursuant to
La. Const. art. V, 8 5 for our review of a ruling of the tria
court declaring La. R S. 47:303(B)(3)(a) and (b)(i) unconstitu-
tional and unenforceable to the extent that the Comm ssioner of the
Loui siana State O fice of Mtor Vehicles is mandated to coll ect
| ocal sales and use taxes levied by political subdivisions of the
State of Louisiana on notor vehicles absent a voluntary contract
bet ween the political subdivisions and the state Vehicle Comm s-
si oner.

The Caddo- Shreveport Sales and Use Tax Conm ssion
(hereinafter the "Conm ssion"), the central collector of taxes for
the parish, filed suit for a declaratory judgnent asserting that it
was being unconstitutionally prohibited from collecting locally
| evied sales and use taxes on notor vehicles by the operation of
La. RS 47:303. That statute dictates that |ocal tax collectors
must enter into an agreenment to use the Vehicle Comm ssioner of the

O fice of Motor Vehicles (hereinafter "OW") as agent to collect

*
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| ocal nmotor vehicle sales and use taxes. The Conm ssion argued
that La. Const. arts. VI, 829(A) and VIlI, 83(A & (B) confer upon

| ocal governnments the power to levy and collect all |ocal sales and

use taxes. No exceptions are made in the constitution with respect
to local taxes on notor vehicles. 1In short, the Conm ssion argued
that the legislature has no right to require that OW coll ect |ocal
t axes agai nst the Comm ssion's wi shes or to designate a collection
agent for the Comm ssion. QW responded that it was acting only as
an agent of the Comm ssion and that the constitution does not
expressly forbid the legislature from designating agents for | ocal
tax collectors.

The Comm ssion and OW filed cross notions for summary
judgnent, agreeing that there were no material issues of fact in
di spute and that only an issue of law, the constitutionality of the
statute, was presented for resolution. The trial judge granted the
nmotion for summary judgnent filed by the Comm ssion and deni ed the
cross notion filed by OW. OW filed a suspensive appeal to this
court. The sole issue presented for our review is the constitu-

tionality of La. RS. 47:303(B)(3)(a) and (b)(i).?

! La. RS. 47:303 was anmended by Act 467 of 1995 to add the
provisions in dispute which nmake the OW a nandatory agent of | ocal
tax collectors. Prior to amendnent, the statute provided that the
| ocal parishes were authorized to contract with OW for the
collection of local notor vehicle taxes. [In 1989, the Shreveport-
Caddo Parish Tax Comm ssion revoked its contract with OW and
sought to collect |local notor vehicle sales and use taxes directly.
The Loui si ana Aut onobil e Deal ers Association filed suit to enjoin
local collection of the taxes, arguing that La. R S. 47:303
required the Comm ssion to allow OW to collect the |ocal taxes
The First Grcuit Court of Appeal dissolved a pernmanent injunction
granted by the trial judge, interpreting the statute to permt
rather than require local tax collectors to use OW as an agent for
the collection of |ocal taxes. The court opined that any interpre-
tation of the statute that would force I ocal tax collectors to use
OW as an agent would be an unconstitutional infringenment on the
sales tax collection powers granted to |ocal governnent in La.
Const. art. M, 829. Louisiana Auto. Dealers Ass'n. v. Politz, 95-
0432 (La. App. 1st Cr. 11/9/95); 664 So. 2d 1251. Wil e the
matter was pending on appeal, the current version of the statute
was passed which requires local tax collectors to use OW as an
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La. RS 47:303 (B)(3)(a) and (b) provide:

(3)(a) It is not the intention of this
Subsection to grant an exenption from the
sales and use tax levied in this Title to any
sale, use, itenms, or transaction which has
heretof ore been taxable, and this Subsection
is not to be construed as so doing. It is the
intent of this Subsection to transfer the
collection of state and political subdivision
sales and use taxes on vehicles from the
vendor to the vehicle comm ssioner as agent
for the secretary of the Departnent of Revenue
and Taxation and for the collectors of such
political subdivision taxes and to provide a
met hod of collection of the tax directly from
t he vendee or user by the vehicle conm ssioner
as agent of the secretary and such coll ectors.

(b) (i) The vehicle comm ssioner and the
governi ng body of any political subdivision as
defined in Article VI, Section 44(2) of the
Constitution of Louisiana, in which a sales or
use tax has been inposed by such politica
subdi vision on the sale or use of notor vehi-
cles, shall enter into an agreenent by which
the vehicle comm ssioner shall collect such
tax on behalf of the political subdivision.
Except as provided in Paragraph (5) of this
Subsection, no certificate of title or vehicle
registration license shall be issued until
such local tax is paid.

(1i) The tax inposed by the political
subdi visions on the sale or use of vehicles
subject to the Vehicle Registration License
Tax Law (R S. 47:451 et seq.) shall be col-
lected by the vehicle conm ssioner and dis-
tributed to the political subdivisions as
provided for in RS 47:301(10)(f) and
(18)(b). The vehicle comm ssioner shall wth-
hold from any such taxes collected for the
political subdivisions one percent of the
proceeds of the tax so coll ected, which shal
be used by the conm ssioner to pay the cost of
collecting and remtting the tax to the polit-
i cal subdi vi sions.

(ti1) The vehicle conmm ssioner shal
cause to be conducted annually, by the |eqis-
lative auditor, an audit or exami nation of the
books and accounts of sales and use taxes
collected by the vehicle comm ssioner for each
political subdivision. The scope of the audit
shall be sufficient to determ ne whether or
not sales and use taxes collected for each
political subdivision have been properly and

agent for the collection of |ocal notor vehicle taxes.
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correctly distributed in accordance with |aw
during the period under audit. The cost of
such audit shall be prorated to all 1ocal
political subdivisions for whom the vehicle
comm ssioner collects sales and use taxes on
the basis of total tax dollars distributed to
each local political subdivision, and the
vehicle comm ssioner shall w thhold the cost
of such audit from taxes collected. In the
event the audit determnes that adjustnents to
tax distributions are required, the vehicle
comm ssioner shall adjust future tax distribu-
tions to applicable tax recipient bodies. The
prescriptive period for adjustnents under this
Section shall be three years fromthe thirty-
first day of Decenber of the year in which
such taxes became due.

(tv) Al such agreements now existing
between any political subdivisions and the
secretary are hereby declared valid and the
functions of the secretary thereunder are
hereby transferred to the director of public
safety as vehicle comm ssi oner (enphasi s
added) .

The Conmm ssion asserts that the statute violates the
constitution because the constitution grants the power to |l evy and
collect local taxes to local governnments and provides that there
shall be a single tax collector of such taxes within each parish
The Comm ssion relies on the follow ng provisions of the Louisiana
Consti tution:

Art. VI, § 29. Local Governnental Subdivisions and
School Boards; Sal es Tax

Section 29. (A) Sales Tax Authorized.
Except as otherw se authorized in a hone rule
charter as provided for in Section 4 of this
Article, the governing authority of any |ocal
gover nnent al subdivi sion or school board may
levy and collect a tax upon the sale at re-
tail, the use, the lease or rental, the con-
sunption, and the storage for use or consunp-
tion, of tangible personal property and on
sales of services as defined by law, if ap-
proved by a majority of the electors voting
thereon in an election held for that purpose.
The rate thereof, when conbined with the rate
of all other sales and use taxes, exclusive of
state sales and use taxes, levied and coll ect-
ed within any |ocal governnental subdivision,
shall not exceed three percent (enphasis
added) .




Art. VII, 8 3. Collection of Taxes

(B) (1) Notwi t hstanding any contrary
provision of this constitution, sales and use
taxes levied by political subdivisions shal
be collected by a single collector for each
parish. On or before July 1, 1992, all politi-
cal subdivisions wthin each parish which |evy
a sales and use tax shall agree between and
anong thensel ves to provide for the collection
of such taxes by a single collector or a cen-
tral collection commssion. The |egislature,
by general | aw, shal | provide for the
collection of sales and use taxes, |levied by
political subdivisions, by a central collec-
tion conmssion in those parishes where a sin-
gle collector or a central collection conm s-
sion has not been established by July 1, 1992.

(2) The legislature, by local |aw enacted
by two thirds of the elected nmenbers of each
house of the legislature, may establish an
alternate nethod of providing for a single
collector or a central collection conm ssion
in each parish

(3) Except when authorized by the unani-
mous agreenent of all political subdivisions
| evying a sales and use tax within a parish,
only those political subdivisions levying a
sales and use tax shall be authorized to act
as the single collector or participate on any
comm ssion established for the collection of
such taxes (enphasi s added).

It is undisputed that the power of taxation resides in
the state legislature, except as otherwise provided in the
constitution. La. Const. art. VII, 81. Local governnents possess
Wth respect to taxation only those powers granted to them by the

state constitution or statutes. Radi ofone, Inc. v. Gty of New

Ol eans, 93-0962 (La. 1/14/94), 630 So. 2d 694. It is simlarly
well settled that statutes are presuned constitutional unless
fundanental rights, privileges and immunities are involved. This
presunption is especially forceful in the case of statutes enacted
to pronote a public purpose, such as statutes relating to taxation

and public finance. Unli ke the federal constitution, our state



constitution's provisions are not grants of power but instead are
limtations on the otherwi se plenary power of the people exercised

t hrough the legislature. Chanberlain v. State Through Dep't. of

Transp. and Dev., 624 So. 2d 874 (La. 1993).

The burden of proving that an act of the legislature is
unconstitutional is on the party attacking the act. Moore v.
Roener, 567 So. 2d 75 (La. 1990). A party seeking a declaration of
unconstitutionality nust point to a particular provision which
woul d prohibit the legislature from enacting such a statute. |t
must be shown clearly and convincingly that it was the constitu-
tional aimto deny the |egislature the power to enact the statute

in question. Board of Drectors of Louisiana Recovery Dist. v. All

Taxpavers, Property Omers, and Citizens of State of La., 529 So.

2d 384 (La. 1988). However, a constitutional limtation on
| egi sl ative power may be either express or inplied. Board of

Commirs of North Lafourche Conservation, Levee and Drai nage Di st.

v. Board of Commirs of Atchafalaya Basin Levee Dist., 95-1353 (La.

1/16/96), 666 So. 2d 636. Wen a constitutional challenge is made,
the question is whether the constitution [imts the |egislature,
either expressly or inpliedly, fromenacting the statute at issue.

Chanberl ain, 624 So. 2d at 879; Tanner v. Beverly Country d ub, 217

La. 1043, 47 So. 2d 905 (1950). The constitution is the suprene
law, to which all legislative acts and all ordinances, rules, and
regul ations of creatures of the legislature nust yield. Macon v.
Costa, 437 So. 2d 806 (La. 1983). The state cannot effect a de
facto nullification of a constitutional provision that it is

powerl ess to repeal save by constitutional anmendnent. WIIlians v.

State, Through Ofice of Mdtor Vehicles, 538 So. 2d 193 (La. 1989).

Wen a statute conflicts wth a constitutional provision, the

statute nust fall. City of Baton Rouge v. Short, 345 So. 2d 37




(La. 1977).
The issue before us is whether the constitutional grant

of authority to | ocal governnents to levy and collect |ocal sales

taxes prohibits the legislature fromrequiring | ocal governnents to
agree that local taxes on notor vehicles will be collected by OW.
The resolution of this issue turns on our interpretation of what
necessarily falls within the anbit of the constitution's specific
del egation to | ocal governnments of the right to |l evy and coll ect
sal es and use taxes.

In seeking to discover constitutional intent, we are
gui ded by many of the same rules followed in interpreting |laws and

witten instrunents. Succession of lLauga, 624 So. 2d 1156 (La

1993). When a constitutional provision is clear and unanbi guous,
and its application does not |ead to absurd consequences, it nust
be interpreted as witten without further interpretation in search
of its intent. When a provision is susceptible of different
meanings, it is interpreted by exam ning the context and the text
in which it occurs as a whole and by giving it the neaning that
best conforns to its purpose. Provi sions on the sanme subject
matter are interpreted with reference to each other. W have held
that the function of the court in construing constitutional
provisions is to ascertain and give effect to the intent of the
peopl e who adopted it. It is the understanding that can reasonably
be ascribed to the voting population as a whole that controls.

Radi ofone, Inc. v. Gty of New Ol eans, 630 So. 2d 694 (La. 1994).

Wth these principles in mnd, we turn to the question of whether
the statute in question inpermssibly infringes on the power to
"collect" local sales and use taxes specifically delegated to | ocal
governnment in the constitution.

In order to ascertain the ordinary, usual, and comonly



under st ood neani ng of a word not otherw se defined in a constitu-
tion, courts generally look first to the dictionary definition. 16

Am Jur. 2d Constitutional Law 8 71 (1998). The npbst conmmon

dictionary definition of the term "collect"” is "the act of

gathering in." See, e.qg., Oxford English Dictionary (2d ed. 1989);

Webster New Collegiate D ctionary (1977). Wen used with reference

to the collection of nobney, the power to "collect” inplies nore

than the nmere act of "receiving" the noney. See Internobuntain

Health Care, Inc. v. Board of Comirs of Blaine County, 707 P.2d

410 (ldaho 1985); Board of Commirs of Okfuskee County v. Hazl ewood,

192 P. 217 (Ckl. 1920). Tax collection is a governnmental function
and is one of the distinct processes by which the power of taxation
is exercised. 84 C J.S Taxation 8640 (1954).

In our view, the |ayman's understanding of the power to
"collect" would necessarily carry with it the power to designate
whonever the local collector sees fit to assist in the act of
gathering in the taxes owed. A statutory nmandate that the |oca
col l ector nust agree to all ow soneone else to gather in the | ocal
taxes infringes on the intrinsic authority of the |ocal collector
conferred by the constitution. By expressly granting the power to
collect local taxes to | ocal governnent, the constitution inplicit-
ly prohibits the legislature from appointing a state agency to
coll ect local taxes absent consent of the |local tax collector.

OW' s insistence that it is only an "agent" for the |oca
col |l ector does not resolve the issue. It is the function being
performed that controls, not the |abel put upon it. Even if we
were to agree that OW is nmerely an "agent" of the local collector,
SO as not to violate the rule that there can be but one "collector"
for each parish (La. Const. art. VII, 83), we would still conclude

that the statute runs afoul of the constitution. Agency is a



relationship whereby a principal voluntary designates another to
carry out his business. La. Gv. Code art. 2989. |In this case,
the Comm ssion has not voluntarily agreed to accept OW as its
agent. It does not want OW for its agent, preferring to carry out
the tax collection process itself. OW concedes that the statute
at issue is the only instance in which the state has attenpted to
designate a mandatory tax collection agent for a local tax
coll ector constitutionally enpowered to collect |ocal taxes. Wile
| ocal tax collectors often voluntarily designate | ocal dealers and
mer chants as agents to assist in the collection of |ocal taxes by
ordi nance, that designation is mnmade by choice of the |[ocal
gover nnent . 2

OW argues that the |egislature can inpose the agency
rel ati onship on the parish against its wll because the constitu-
tion does not expressly prohibit the |legislature' s appointnent of
a mandatory agent. W disagree. As previously noted, a constitu-
tional limtation on the power of the legislature can be either

express or inplied. For instance, in Wllians v. State, supra, we

hel d that the express power to levy a $3.00 annual |icense tax on
notor vehicles inpliedly prohibited the inposition of another
charge, however denom nated. 538 So. 2d at 197. W concl uded t hat
any other interpretation of the constitution would render nugatory
the express grant of authority. W reach a simlar conclusion in

this case. First, the concept of a third party inposing an agency

2 Caddo Parish provides by ordinance for the appoi ntnent of
| ocal dealers as agents of the local tax collector. It requires
dealers to initially collect |ocal sales and use taxes from the
purchasers or consuners and remt the local taxes directly to the
| ocal tax collector. The ordinance further requires that each
dealer file a report and remt the taxes on a nonthly basis. |If
taxes are not paid on tinme, they become i medi ately delinquent and
t he Comm ssion can obtain an order that the deal er cease and desi st
from doi ng business and may pursue the dealer for the delinquent
taxes, in addition to interest, penalties and attorney's fees
Pari sh Ordi nance No. 2593 of 1989, 8§13-104.01 and 813-109. 24.
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relationship on a principal contradicts the very nature of the
agency relationship. Second, while the constitution does not
expressly prohibit what is sought to be acconplished here, in our
view, the delegation of power to collect local taxes to |ocal
government inplicitly prohibits the kind of interference the
statute in this case inposes.

A reviewof La. RS 47:303 reveals that in addition to
insisting that the parish accept an agency against its wll, the
state inposes a fee of 1% for performng the service that the
pari sh does not want it to perform Mreover, the statute provides
that the state legislative auditor will audit the records of |ocal
taxes col lected at the expense of |ocal governnment. No procedure
is outlined for |ocal governnments to protest either the outcone or
t he expense of the audit. |If OW has erred in its cal cul ation of
the local taxes due to a particular parish, it is to nmake up the
difference on the next occasion funds are sent to the parish.
However, there is no provision for |ocal governnment to recoup the
interest that would otherw se have been earned had the funds been
tinmely collected. Nor is there any provision dictating the
tinmeliness with which OW nust remt |ocal taxes to the local tax
col | ector.

Wiile there is no evidence in this record to suggest that
OW' s charge for the services it provides is unreasonable at this
time, that it has unnecessarily delayed the rem ssion of taxes to
the parishes, or that it will insist upon collecting other types of
| ocal taxes in the future, if we acknow edge | egislative power to
inpress tax collection services upon the parishes in the case of
nmotor vehicle sales taxes, we will be acknow edging a |l egislative
prerogative to insist upon the collection of all |ocal taxes by

state agencies. In Board of Drectors of La. Recovery Dist. v. Al
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Taxpavers, Property Omers, and Citizens of State of La., 529 So.

2d 384 (La. 1988), we recognized that one of the objectives of
Article VI of the 1974 constitution was to mneke parishes and
muni cipalities nore than nmere creatures of the | egislature through
grants of self-operative powers. The del egates hoped to grant a
greater degree of self-governnment and independence from the
| egislature to municipalities and parishes. 529 So. 2d at 388
(citing XMl Il Records of the Louisiana Constitutional Convention of
1973: Verbatim Transcripts, Sept. 29, 1973, at 22 [hereinafter
cited as Records]; XVI Records, Sept. 20, 1973, at 41, 44-45, 47

Kean, Local Governnment and Honme Rule, 21 Loy.L.Rev. 63 (1975)).

The Louisiana Constitution of 1921 did not provide an
express grant of authority to |local governnent to |evy and coll ect
sal es and use taxes. Local governments had to depend on the
| egi slature to del egate such powers by statute. The 1974 constitu-
tion elevated the sales and use tax |levy and col |l ection powers of
| ocal governnment to constitutional dignity. Sales and use taxes
are an extrenely inportant source of revenue for the funding of
| ocal governments. The |egislature cannot effectively abrogate the
power to collect by designating a mandatory agent to gather in
| ocal taxes and thereby reduce the local collector to a nere
recipient of funds. The constitution grants the power to coll ect,
not nmerely the right to receive. Wile the |egislature may have
certain residual powers to affect the nmethod of collection of |ocal
taxes, it cannot indirectly assune a local tax collection function
w t hout the acqui escence of the local tax collector. By doing so
it strikes at the very essence of the tax collection powers granted

to | ocal governnent.?

3 QW suggests that our decision in BP Q1 Co. v. Plaquenines
Parish Gov't, 93-1109 (La. 9/6/94), 651 So. 2d 1322 dictates a
different result. W do not agree. BP did not address |ocal tax
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We are reinforced in our conclusion by La. Const. art.
VIl, 8 3, which nust be read in pari nmateria with Article VI of the
constitution. 1In 1991, the people voted to anend the constitution
to add 8 3(B)(1)-(5). The legislative history of the proposal to
the electorate shows that |ocal businesses were being conpelled to
send |l ocal sales taxes levied by local political subdivisions to
nunerous |l ocal tax collectors, resulting in an undue admni strative
burden on small businesses. Testinony before the Senate Conm ttee
on Revenue and Fiscal Affairs denonstrated that |ocal sales taxes
were i nposed by nore than 400 | ocal taxing jurisdictions and that
there were nore than 190 separate |ocal sales tax collectors
t hroughout the state.* In order to ease the burden on busi nesses,
the legislature proposed to the electorate a constitutional
amendnment providing that there be only one collector of |ocal sales
and use taxes within each parish.

An exam nation of the amendnent, adopted by the el ector-
ate in 1991, shows that great attention was paid to the convergence

of the collection power in a central collector for each parish

The constitutional anmendnment provided in great detail for the
manner of selection of the single local collector. Except in the
case of wunaninous agreenent, only local taxing authorities can
serve as the official collector or serve on a central collection
conmi ssi on. Wiile the history of the proposed constitutional

amendment nmakes it clear that its primary purpose was the

collection powers. It dealt with the legislature's right to fix a
val uation nmethod for property subject to | ocal use taxes as part of
its power to define use taxes, a right which is also conferred in
La. Const. art VI, 829. By its power to define a use tax and the
val uation nethods used in connection therewith, the |egislature
prevents |ocal governnents from exceeding the constitutionally
i nposed 3% ceiling on |ocal sales and use taxes.

4 See Mnutes of the Senate Committee on Revenue and Fi sca
Affairs, May 27, 1991.
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centralization of local tax collection within each parish, it is
equal ly clear that the anmendnent envisions |ocal control over the
collection of |ocal taxes. The amendnent provides that |ocal taxes
"shall be collected" by a single |ocal collector "for each parish.™
It is noteworthy that the | egislature deened it necessary to pass
a constitutional anmendnent to centralize the local collection
function in a single parish collector or conmm ssion because the
power of collection was given to each political subdivision in the
constitution.?® A statute was considered insufficient to accom
plish the consolidation of constitutionally conferred |ocal tax
collection powers. W simlarly conclude that a statute appointing
a mandat ory agent cannot deprive | ocal governnment of the right to
exercise constitutionally conferred sales tax collection powers.
Accordingly, we hold that the disputed portions of La.
R S. 47:303 (B)(3)(a) and (b)(i) are unconstitutional because they
inmpermssibly infringe on the sales and use tax collection powers

conferred on | ocal governnents by the constitution.

DECREE
For the foregoing reasons we affirmthe ruling of the

trial court.

5 See Mnutes of House Committee on Civil Law and Procedure,
May 14, 1991.
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