SUPREME COURT OF LOUI SI ANA

NO. 98- CC- 2003

SHERRY ADAMS AND TERRY BRYANT
Ver sus

W LLI AM THOVAS, KELLY THOVAS, GEORGE M CHLER,
LYNN M CHLER, ET AL

ON WRI T OF CERTI ORARI TO THE COURT OF APPEAL,
FOURTH CI RCU T, PARI SH OF ORLEANS

CONSCLI DATED W TH
NO. 98- C- 2005
STEVEN SEARCY AND BARBARA H. SM TH
Ver sus
AUTOVOTI VE CASUALTY | NSURANCE COVPANY,
KENYETTA BROWN AND STATE FARM MUTUAL
AUTOVOBI LE | NSURANCE COMPANY

ON WRI T OF CERTI ORARI TO THE COURT OF APPEAL,
FIFTH CI RCUI T, PARI SH OF JEFFERSON

MARCUS, JUSTI CE'

We granted certiorari in these cases and consoli dated
them for hearing solely to determne whether an autonobile
liability insurer can exclude coverage to the insured or a person
driving the insured's vehicle wwth his or her permssion if that
person does not have a valid driver’s |icense.

FACTS AND PROCCEDI NGS BELOW I N 98- CC- 2003

Sherry Adanms and Terry Bryant were guest passengers in a
vehicle driven by WIliam Thomas when it was struck by a vehicle

owned by Lynn M chler and operated by her husband, George M chler.

Johnson, J., not on panel. Rule IV, Part 2, § 3.



The Mchler vehicle was insured under an autonobile liability
policy issued by Regal |nsurance Conpany (Regal) to Lynn M chler.
Adans and Bryant filed suit for damages against the Mchlers, Regal
(incorrectly nanmed as Wndsor |nsurance Goup), and WIIliam and
Kelly Thomas and their insurer, Allstate. Regal filed a notion for
summary judgnent asserting that the vehicle listed in the policy of
Lynn M chl er excluded coverage “if driven by a person who does not
have a valid driver’s license or by a person under the m ni nrum age
required to obtain a license. . . .” Regal contended that M.
M chler was driving the van with his wife' s perm ssion but he had
an expired driver’s license.! The trial judge granted the notion
for summary judgnent and di smssed plaintiffs’ clains against Regal
with prejudice. No appeal was taken fromthat judgnent.

When the Thomas’ subsequently filed a cross-clai m agai nst
Regal , Regal again filed a notion for summary judgnent arguing no
coverage for the sane reasons. A different trial judge denied
Regal’s notion for sunmary judgnment. Regal applied for wits to
the court of appeal. The court of appeal granted wits and
reversed, finding that the Regal policy provision excluding
coverage for drivers without a valid license applied and di sm ssed
Regal from the lawsuit.? W granted certiorari to review the

correctness of that decision.?

FACTS AND PROCEEDI NGS BELOW I N 98- G- 2005
Steven Searcy and his wfe, Barbara Smth, were injured
when Kenyetta Brown ran a stop sign and collided with the vehicle
owned by Ms. Smth and being driven by M. Searcy. The vehicle

operated by Kenyetta Brown was owned by her nother, Denise Brown,

' M. Mchler’s driver’s license had expired about two
years prior to the accident. He had been unable to renew his
i cense because a “flag” had been placed on his record when he
sold a car he owned and did not turn in the license plate on it.
2 098-0868 (La. App. 4Cir. 6/24/98); 715 So. 2d 689.

* 98-CC-2003 (La. 11/4/98); __ So. 2d __.
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and was insured under an autonobile liability policy issued by
Aut onotive Casualty Conpany (Autonotive). Searcy and Smth filed
suit against Kenyetta Brown, Autonotive, and their uninsured
motorist carrier, State Farm Mutual Autonobile |nsurance Conpany,
for personal injuries and property damage to the vehicle.
Aut onoti ve answered denyi ng coverage on the grounds that Kenyetta
Brown did not have perm ssion, either express or inplied, to
operate her nmother’s vehicle, and that she was not covered under
the policy because its coverage extended only to persons with a
valid driver’s license who were using the covered auto with the
insured’s permssion.* After trial on the nerits, judgnment was
rendered in favor of Steven Searcy and Barbara Smth and agai nst
Aut onotive and Kenyetta Brown in the anounts of $6,362.27 and
$5, 869. 05 respectively plus legal interests and costs.® The trial
judge found that Kenyetta Brown was an ommi bus insured under the
Autonotive policy because she was not only authorized but
instructed by her nother to use the autonobile on the date of the
accident. Autonotive appeal ed. The court of appeal affirned,
finding that Kenyetta Brown was an insured under the omi bus
provi sions of the policy because she was driving the vehicle with
her nother’s perm ssion notw thstanding the fact that she did not
have a valid driver's license.® W granted certiorari to review
the correctness of that decision.” Qur task is to reconcile the

conflicting results presented by these two cases as well as other

* The portions of the transcript designated for appeal al ong
with the briefs and nenorandum i ndi cate that Kenyetta was
seventeen years old at the tine of the accident, did not have a
driver’s license and had never had a driver’s |license. These
facts were not disputed by the parties.

> Plaintiffs also filed suit against their own uninsured
motorist carrier, State Farm Mutual Autonobile | nsurance Conpany.
State Farmfiled a cross-clai magai nst Autonotive. Judgnent was
rendered in favor of State Farm and agai nst Autonotive and
Kenyetta Brown in the anmount of $4,047.08 for nedical paynents
made by State Farmto plaintiffs.

6 98-63 (La. App. 5" Gir. 6/30/98); 714 So. 2d 1265.
7 98-C-2005 (La. 11/4/98): __ So. 2d _ .



prior decisions of the courts of appeal that have addressed the

i ssue.

DI SCUSSI ON

The Loui siana Mdtor Vehicle Safety Responsibility Law, La.
R. S. 32:851-1043, provides a mandatory, conprehensive schene for
the protection of the public from damage caused by notor vehicles.

Sinms v. Butler, 97-0416 (La. 12/2/97), 702 So. 2d 686; Hearty v.

Harris, 574 So. 2d 1234 (La. 1991). Every owner of a notor vehicle
is required to obtain proof of security prior to registration
and/or the issuance of a driver’s license. La. RS 32:861 (A)(1)
& (2); 32:862(C) & (D). One nethod of conplying with this
requirenment is to obtain an autonobile liability policy. La. R S.
32:861(A)(1). La. RS 32:861(A) (1) mandates that all such
autonobile policies include liability imts as defined by La. R S.
32:900(B)(2), commonly known as the statutory omi bus cl ause. It
provi des that:
B. Such owner’s policy of liability insurance:

*x * * % *x * * *

(2) Shall insure the person naned therein and
any other person, as insured, using any such
nmotor vehicle or notor vehicles with the
express or inplied perm ssion of such nanmed

insured against loss from the liability
i nposed by |aw for damages arising out of the
ownership . . . of such notor vehicle .

| nsurance policies issued inthis state are considered to contain
all provisions required by statute. Accordingly, La. RS
32:900(B(2) is incorporated into every policy of insurance to which
it is applicable, as if it were witten in the policy itself

Sims, 702 So. 2d at 688. Insurance policies should be generally

construed to effect, not deny, coverage. Yount v. Miisano, 627 So.

2d 148 (La. 1993). An insurer is not at liberty to Iimt its
l[Tability and i nmpose conditions upon its obligations that conflict

with statutory law or public policy. Block v. Reliance Ins. Co.

433 So. 2d 1040, 1044 (La. 1983).



The | egi sl ature has enunci ated public policy concerning the
purpose of liability insurance in La. RS 22:655(D) which
provides, in pertinent part, that “all liability policies . . . are
executed for the benefit of all injured persons and their survivors
or heirs to whomthe insured is liable; and, that it is the purpose
of all liability policies to give protection and coverage to all
i nsureds, whether they are naned insured or additional insureds
under the omi bus clause, for any legal liability said insured may
have as or for a tort-feasor within the ternms and |imts of said
policy.” The purpose of the conpulsory autonmobile liability
insurance law is not to protect the owner or operator against
liability but to provide conpensation for persons injured by the
operation of insured vehicles. Couch, Cyclopedia O Insurance Law,

Vol . 12A, 8§ 45:682 (2d ed. 1981); Cormer v. Anerican Deposit Ins.

Co., 95-865 (La. App. 3d Cir. 12/6/95), 664 So. 2d 807; Fields v.

Western Preferred Casualty Co., 437 So. 2d 344 (La. App. 2d Cir.),

wit denied, 440 So. 2d 754 (La. 1983).

Qur brethren of the fourth and fifth circuits in the cases
presently before us reached conflicting results when addressing the
issue of whether an autonobile liability insurer can exclude
coverage to the insured or a person driving the insured’ s vehicle
with his or her permssion if that person does not have a valid
driver’s license. The fourth circuit in Adans, in upholding the
excl usi on, reasoned that giving perm ssion to an unlicensed driver
to use an automobile is a violation of La. RS 32:52, which
provides that no person shall operate a vehicle on Louisiana
hi ghways wi t hout having been issued a valid driver’s |icense, nor
shall any person permt or allow an unlicensed driver to operate
any vehicle owed or controlled by him Thus, to provide coverage
to the wunlicensed permssive wuser would be tantanmount to

sanctioning two illegal acts, driving without a |icense and | oani ng



a vehicle to an unlicensed driver. Adans, 715 So. 2d at 690-91.°8
The fifth circuit in Searcy found coverage under the policy and
reasoned that the exclusion of an entire class of drivers who have
the perm ssion of the owner and who would otherw se be covered
under the omibus clause in the policy is an inpermssible
restriction on the requirenent set out in La. RS 32:900(B) and is
unenf orceabl e. ®

We conclude that an exclusion in an autonobile liability
policy, or a definition of coverage that excludes the nanmed insured
and anyone driving the insured vehicle wwth the perm ssion of the
naned i nsured who has an invalid driver’s |license, contravenes the
purpose of La. R S. 32:900(B)(2) and La. R S. 22:655 (D) which is
to provide conpensation for persons injured by the operation of an
i nsured vehicle. The policy provisions at issue in these two cases,
i f uphel d, woul d exclude coverage of an entire class of drivers who
woul d otherw se be covered under the omibus clause of the
i nsurance policies and would result in an inpermssible restriction
on the intent and purpose of the legislature’s statutory schene
enacted to ensure that all Louisiana notorists have available to

them autonobile Iliability insurance coverage. Al t hough the

8 The fourth circuit followed its decision in Anerican
Deposit Ins. Co. v. Gllespie, 96-2246 (La. App. 4" Gr.
11/ 27/ 96), 684 So. 2d 561. Another fourth circuit decision,
Mayer v. lLaniri, 97-2535 (La. App. 4'" Gr. 3/11/98), 712 So. 2d
533, writ denied, 719 So. 2d 1291 (La. 1998), distinguished
Aneri can Deposit based upon the fact that the perm ssive driver
in Laniri had an expired rather than a suspended |license |like the
driver in Anerican Deposit, noting that “[we] do not believe that
when Anerican Deposit issued this policy that it intended its
exclusion to cover such an innocent oversight, i.e., we do not
believe that the exclusion was intended to apply to expired
licenses as a class.” 712 So. 2d at 534.

® Accord, WlIlllians v. Forbes, 94-640 (La. App. 5" Cir.
1/18/95), 650 So. 2d 337. Besides the fourth and fifth circuits,
the third circuit has addressed the issue in Cormer v. Anerican
Deposit Ins. Co., 95-865 (La. App. 3d Cr. 12/6/95); 664 So. 2d
807 and held that an exclusion in an autonobile Iliability policy
for an unlicensed driver or a person under the mninum age to
obtain a license violated the statutory requirenent of the
omi bus provision in the policy. See also State Farm Miutual Ins.
Co. v. Landry, 96-331 (La. App. 3d Cr. 10/9/96); 688 So. 2d 1125
(court followed its earlier decision in Corm er but remanded the
case to resolve the issue of perm ssion).
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| egi sl ature has declared the acts of driving wthout a valid
license and permtting soneone else to do so to be a violation of
the Louisiana H ghway Regulatory Act, in particular, La. R S
32:52, we note that the act provides its own penalties for failure
to abide by its regulations. A denial of liability insurance
coverage to the injured party is not one of those penalties
enunciated in the Act and we agree it should not be. Therefore, we
find that the illegality of the act of driving wwth an invalid
i cense does not give rise to the validity of the exclusion of
I nsurance cover age. If we were to uphold an exclusion or deny
coverage to persons with an invalid license, then an insurer may
attenpt to place other exclusions for violations of traffic | aws
and regulations in a policy, thereby diluting the purpose of the
omi bus clause. Moreover, if we were to find the exclusion to be
valid and enforceable, we would place an undue burden on the naned
insured to determ ne whether the prospective operator is legally
entitled to operate the vehicle and would nmake granting of
perm ssive use a difficult if not inpossible task. This would be
particularly true in an energency situation. W think the better
focus, and that intended by the legislature, is on the injured
party who is the victimof the negligence of the driver with the
invalid license, and we think that the purpose of autonobile
l[iability coverage should be the protection of that person.

The determ nation of what is an acceptable exclusion in an
i nsurance policy is up to the legislature, and if it wishes to
carve out an exclusion of drivers with an invalid |icense or under-
age drivers or drivers with revoked but not expired |licenses from
the requi renent of conpul sory insurance, then it can expressly do
SoO. The legislature did allow for a specific exclusion when it
enacted La. RS 32:900(L) which provides that “notw thstanding the
provi sions of paragraph (B)(2) of this Section, an insurer and an
insured may by witten agreenent exclude from coverage any naned

person who is a resident of the sane household as the naned



insured.” In upholding the insurer’s exclusion of the child of the

insured, the court in Carter v. Patterson Ins. Co., 96-0111 (La.

App. 4'" Gir. 5/22/96), 675 So. 2d 736, 740, wit denied, 96-1639
(La. 10/4/96), 629 So. 2d 1384 stated:

Thus, we have no doubt that the 1992 anendnent
now permts an agreenent between the insurer
and i nsured excluding coverage of a particular
named person who is a nenber of the insured s
household. . . . The legislature has decl ared
t hat excluding a naned driver, who is a nenber
of the insured s household, does not violate
the public policy which mandates omni bus
liability coverage. W cannot overturn that
| egi sl ative decl arati on.

We agree and conclude that in absence of an express |legislative
directive, we cannot uphold the provisions in the autonobile
liability insurance policies in the instant cases which exclude

coverage for drivers with invalid licenses. Accordingly, we nust

reverse the decision of the court of appeal in Adans and affirmthe

deci sion of the court of appeal in Searcy.

DECREE

For the reasons assigned, in Adans v. Thonmas, 98-CC- 2003, the

j udgnent of the court of appeal in favor of Regal |nsurance Conpany
and against WIlliam and Kelly Thomas is reversed. The case is
remanded to the trial court for further proceedings. Al costs are
assessed agai nst Regal .

For the reasons assigned, in Searcy v. Autonotive Casualty

| nsurance Co., 98-C- 2005, the judgnent of the court of appeal is

af firnmed. All costs of the proceedings before this court are

assessed agai nst Autonotive Casualty |Insurance Conpany.






