
 Johnson, J., not on panel.  Rule IV, Part 2, § 3.*

  Defendant exhausted his peremptory challenges, thereby preserving this issue for review.  State1

v. Ross, 623 So. 2d 643, 644 (La. 1993).
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In the prosecution of defendant for a third offense D.W.I. in Livingston Parish, the trial court

denied the defendant’s challenge for cause of a prospective juror who serves active duty as a police

officer in Baton Rouge.  On appeal, the majority of the en banc panel of the Court of Appeal, First

Circuit, upheld the trial court’s ruling, distinguishing the instant facts from this Court’s ruling in State

v. Simmons, 390 So. 2d 1317, 1318 (La. 1980), which held: “an actively employed criminal deputy

sheriff is not a competent criminal juror.”  We granted certiorari to reconsider Simmons and to

determine whether the trial court reached the appropriate ruling.  For the following reasons, we

overrule Simmons and affirm the judgment of the trial court and court of appeal.

FACTS AND PROCEDURAL HISTORY

Oscar Ballard was charged by bill of information with third offense driving while intoxicated,

in violation of La. R.S. 14:98.  After a trial by jury, the defendant was found guilty as charged.  The

trial court sentenced defendant to imprisonment at hard labor for two years.  On appeal defendant

claimed the trial court committed reversible error in denying his challenge for cause  of the1

prospective juror, David Schultz, Jr., since Schultz is an actively employed police officer with the City

of Baton Rouge in the K-9 division.

The record indicates that the trial judge initially questioned the prospective jurors to ascertain

any bias or prejudice.  When specifically questioning Officer Schultz, the record indicates the
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following colloquy occurred:

Q: Mr. Shultz? (sic)

A: Yes, sir, I know numerous police officers.

Q: All right, sir.  The fact that you are a police officer, what
bearing would that have on your ability to serve as a fair and
impartial juror?

A: None.

Q: Would you be more inclined to believe or disbelieve a police
officer [who is testifying at trial] simply because you are a
police officer?

A: No, sir.

Q: Thank you, sir.

After the trial judge questioned the prospective jurors, the defendant’s attorney questioned Officer

Schultz more specifically.  That exchange, in its entirety, reveals:

Q. Mr. Shultz (sic), you are currently a police officer with Baton
Rouge P.D., is that correct?

A. Yes, sir.

Q. What do you do for them?

A. K-9 division.

Q. You work patrol?

A. Yes, sir.

Q. You work D.W.I.’s?

A. As many chances I get I do.

The defendant argues that because Officer Schultz is a police officer, he cannot serve as an

impartial juror in this matter, and the trial court erred in denying his challenge for cause.  Defendant

relies on this court’s holding in Simmons, 390 So. 2d at 1318, and the First Circuit’s holding in State

v. Robinson, 96-0292 (La. App. 1  Cir. 11/8/96), 684 So. 2d 83, to support this assignment of error.st

The defendant further contends that Officer Schultz’s response to the defense attorney’s questioning

during voir dire indicates he aggressively seeks out DWI cases for prosecution, which presents an

additional reason why the trial court should have granted his challenge for cause.

The First Circuit convened an en banc panel to consider its prior holding in Robinson, which

relied on Simmons.  The majority of the court of appeal determined that although this court’s



  This court reaffirmed Simmons in State v. Vanderpool, 493 So. 2d 574 (La. 1986).2
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language in Simmons: 

[B]roadly states “an actively employed criminal deputy sheriff is not
a competent criminal juror” and that “[a]ny jurisprudence to the
contrary is expressly overruled,” it is evident from the authority relied
upon that the holding presumes the actively employed criminal deputy
sheriff who is a potential juror be from and work within the same
jurisdiction as the complaining witness for the prosecution.  

State v. Ballard, 97-0233 (La. App. 1  Cir. 7/14/98), 718 So. 2d 521, 526. The court of appealst

accordingly overruled Robinson, ultimately stating:

Thus, where an actively employed deputy sheriff who is a potential
juror has no employer-employee relationship with the prosecution’s
complaining witness, we hold that a showing of bias must be made on
the record before the potential juror is properly excused for cause. 

Ballard, 718 So. 2d at 526.  Because this holding violates the Simmons court’s broad language, we

must determine whether our ruling in Simmons should stand.

DISCUSSION

The Simmons court determined that the automatic disqualification of an actively serving law

enforcement officer from service on a criminal jury is a means to the constitutionally guaranteed end

of an impartial trial found in LA. CONST. art. I, § 16.  Applying Simmons, a trial court must disqualify

a law enforcement officer even if the officer testifies under oath that he or she may render an impartial

verdict according to the law and evidence.2

Law enforcement officers are sworn to uphold the laws of the state, which laws include the

provision of a fair trial to each and every defendant.  If a law enforcement officer testifies under oath

during voir dire that he can be a fair and impartial juror, the trial judge has the discretion to determine

whether that officer is speaking the truth.  The disqualification of all law enforcement officers from

service on a jury disregards whether or not the judge, whose rulings on challenges for cause are given

great deference in all other instances, accepts the officer as a fair and impartial  juror.  We find that

such a disqualification amounts to an irrebuttable presumption of untrustworthiness in law

enforcement officers and is an affront to police officers in this state.  When this court in Simmons

held: “[t]he guarantee of an impartial trial in Article 1, Section 16, of the Louisiana Constitution of

1974 is offended by the presence on a jury of a badge-wearing law enforcement officer,” id. at 1318,



  La. Code Crim. Proc. art. 797 provides in pertinent part:3

The state or the defendant may challenge a juror for cause on the ground
that:

* * *

(2) The juror is not impartial, whatever the cause of his partiality.  An
opinion or impression as to the guilt or innocence of the defendant
shall not of itself be sufficient ground of challenge to a juror, if he
declares, and the court is satisfied, that he can render an impartial
verdict according to the law and the evidence;

(3) The relationship, whether by blood, marriage, employment,
friendship, or enmity between the juror and the defendant, the person
injured by the offense, the district attorney, or defense counsel, is
such that it is reasonable to conclude that it would influence the
juror in arriving at a verdict[.]
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it failed to explain this connection, all the while implying that wearing a badge is somehow a mark

of intrinsic bias, offending those who have been awarded a badge as a police officer in this state.

Moreover, by painting with such a broad brush, Simmons fails to discuss the application of

other protections that were enacted to ensure a fair trial.  Specifically, the legislature enacted La.

Code Crim. Proc. art. 797 to enumerate grounds by which a juror may be removed for cause,

providing lack of impartiality and employment relationship as two possible grounds for removal

among many.   These provisions allow the trial judge, who is in the most favorable position to3

determine whether a prospective juror can serve impartially, to make such an examination on a case-

by-case basis while avoiding the broadly written rule set forth in Simmons.

We find the protections of La. Code Crim. Proc. art. 797 sufficiently assure that a defendant

is tried by a fair and impartial jury.  In this case, Officer Schultz testified that he felt his connection

with law enforcement officers would not affect his ability to serve as a fair and impartial juror.

Furthermore, with regard to the colloquy between the defendant’s attorney and Officer Schultz, it is

difficult to say, without being able to observe his tone and inflection, whether Schultz’s response

indicates that he aggressively seeks out all D.W.I. cases, or whether his line of work does not result

in many opportunities to “work D.W.I.’s”.  The trial judge was in the best position to study Schultz’s

demeanor to determine his candor.  Therefore, we defer to the trial judge’s discretion in denying the

defendant’s challenge for cause.

CONCLUSION
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For the reasons expressed herein, we overrule  Simmons and its progeny, insofar as they hold

that a law enforcement officer is not a competent criminal juror, and we affirm the judgment of the

trial court and the court of appeal.

AFFIRMED.


