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TRAYLOR, J.

In thesetwo consolidated cases, weare caled upon to answer thefollowing questions: (1) whether
theamendment to La.C.Cr.P. art. 905.2(A) istail ored to adequatel y address the sentencing procedures
in acapital case where the victim of the crime has survived; and (2) whether La.C.Cr.P. art. 905.2(A)
precludestestimony fromthevictims mental hedlth professonas. After athrough review of thearticleand
thelegidativehistory of Article905.2(A), we concludethat thelegidature hasnot yet specifically addressed
the sentencing procedures for acapital case wherethe victim of the crime survives. We aso conclude that
La.C.Cr.P. art. 905.2 limits testimony to only those persons specifically enumerated therein.

FACTS AND PROCEDURAL HISTORY

Defendant, L ester Gomez, was charged in atwo-count grand jury indictment with theaggravated
rapes of two boys under the age of twelveyearsin violaion of LaR.S. 14:42(A)(4).* Inthe course of pre-
trial discovery, the state gave noticethat it intended to i ntroduce victim impact evidence at the sentencing
hearing, if tria reached that stage, from the mothersof thevictimsand from the mental hedlth professond's

treating the victims. The state contends that the witnesses are prepared to testify that the boys blame

1 The boys were approximately eight years old at the time of the commission of the crime.



themsalvesfor the offenses and that thevictims suffer from various emotiona and adjustment disordersas
aresult of the alleged sexual assaults. The motion also gave notice of the state's intent to establish the
economic loss suffered by the family of one of the victims arising out of the costs of psychological
counsdling for theboy. In addition, the motion expressly reserved the stat€'sright to call both victimsto
testify on their own behalf as to the impact of the alleged crimes.

In response to defendant's motion to strike, thetrial court ruled that the state could not call the
victims treating mental health professional sbut could present thetestimony of thevictims mothersor other
family members. Thetrial court further ordered the state to produce the family witnesses at apre-trid
hearing to determinetheadmissibility of their testimony. In separate orders, the court of gpped upheld the
ruling of the ditrict court excluding tesimony from menta hedlth professonds but permitting the tesimony
of theboys mothers. Statev. Gomez, 00-0105 (La. App. 51 Cir. 1/31/00) (unpublished). However, the
court of appeal overturned thetrial court'sorder requiring the state to produce the victims mothersat a

pre-trial hearing. State v. Gomez, 00-0124 (La. App. 5" Cir. 2/8/00) (unpublished). In separate

gpplicationsto this Court, the State seeksreview of the former order and the defendant challengesthe latter
ruling of the court of appeal.
DISCUSSION

When this Court in State v. Wilson, 96-1392 (12/13/96), 685 So.2d 1063 upheld the

congtitutionality of 1995 La. Acts397, whichamended La.R.S. 14:42(C) to providefor the possibility of
capita punishment “in accordance with the determination of the jury” in the case of an aggravated rape of
achild under the age of twelve years, we suggested that “the Legidature should immediatdy amend Articles
905 et. seg. of the Code of Criminal Procedure (especially article 905.2) to clarify the sentencing

procedure for an aggravated rape case in which the death sentence may beimposed.” Wilson, 96-1392

at 1, 685 So.2d at 1074 (Victory, J., concurring). In response to Justice Victory’s suggestion, the
legidature amended LaC.Cr.P. art. 905.2(A) by 1999 La Acts 783. Although the amendment broadened
the scope of those persons who may testify at a capital sentencing hearing, the amendment failsto
specifically addressthe sentencing proceduresfor acapital casewhich hasnot resulted inthe death of the

victim.



In his application to this Court, defendant arguesthat La.C.Cr.P. art. 905.2 does not provide for
victimimpact evidencein acapitd rapetrial. Defendant contendsthat the legidature has not provided any
guidancefor casesin which thevictim survives. Conversdly, the state maintainsthat La.C.Cr.P. art. 905.2
isapplicableto al capital cases, irrespective of whether thevictim dies, and submitsthat the purpose of
the gatuteisto dlow any and dl evidence which isrdevant to theimpact which the crime had on the victim.
The state also argues that it should be alowed to submit the testimony of the victims' menta healthcare
providersasvictimimpact evidence. The state’ spositionisthat thisCourt’ srulingin Statev. Bernard, 608
$0.2d 966 (La. 1992) coupled with theamendment to La.C.Cr.P. art. 905.2 supportsits position that any
anddl evidenceregarding the character and propensitiesof thevictim should be alowed during the pendty
phase of thetrial.

Asin Bernard, we are therefore called upon to determine the extent to which, if any, the state may
introduce victim-impact evidence relevant to thejury's sentencing determinationin acapital case but for
which the legidature has made no explicit and specific provisonin LaC.Cr.P. art. 905.2(A). Thus, we
first explorewhether theamendment to La.C.Cr.P. art. 905.2(A) providesfor victimimpact evidencewhen
the death of thevictim does not result. Second, we will addressthe state' s contention that it should be
allowed to submit testimony of the victims mental health professionals.

History of La. Code Cr. P. art. 905.2(A)

Asoriginaly enacted by 1976 La. Acts694, La.C.Cr.P. art. 905.2 (now art. 905.2(A)) provided
in pertinent part that the sentencing hearing of acapita case* shal focus on the circumstances of the offense
and the character and propensities of the offender.” Although the original version of art. 905.2 did not

explicitly mention victim-impact evidence, this Court held in State v. Bernard, 608 So.2d 966, 972 (La.

1992), that “ some evidence of the murder victim's character and of theimpact of the murder onthevictim's
survivorsisadmissible asrelevant to the circumstances of the offense or to the character and propensities

of the offender.” Our holding in State v. Bernard was based upon the decision of the United States

Supreme Court in Payne v. Tennessee, 501 U.S. 808, 825, 111 S.Ct. 2597, 2608, 115 L.Ed.2d 720

(1991), which acknowledged that “a State may properly concludethat for thejury to assessmeaningfully

thedefendant'smoral cul pability and blameworthiness, it should have beforeit at the sentencing phase



evidence of the specific harm caused by the defendant.” The Supreme Court thereby recognized that the
date” hasalegitimateinterest in counteracting the mitigating evidence which thedefendant isentitled to put
in, by reminding the sentencer that just asthe murderer should be considered asan individual, sotoo the
victimisanindividua whose death represents aunique lossto society and in particular to hisfamily.”
Payne, 501 U.S. at 825, 111 S.Ct. at 2608 (internal quotation marks and citation omitted). Wetherefore
concludedin Bernard that because* any person of basi c understanding knowsthat every murder victimis
aunigqueindividual and that the murder will cause some emotiond, physical or economic harm to some
group of survivors. . . . the prosecutor, within the bounds of relevance under the statute, may introduce
alimited amount of genera evidence providing theidentity to thevictim and alimited amount of genera

evidence demonstrating harm to the victim's survivors.” Bernard, 608 So.2d at 971.

In 1994, the legidature endorsed our holding in Bernard by amending La.C.Cr.P. art. 905.2 to
providethat acapita sentencing hearing shal focus* on the circumstances of the offense, the character and
propensitiesof the offender, and theimpact that the deeth of the victim has had on thefamily members.”
1994 La. Acts14. Subsequent to the 1994 amendment, we had occasion to consider the scope of the
amendment in State v. Frost, 97-1771 (La. 12/1/98), 727 So.2d 417. In Frost, the state presented
evidence a the defendant's capital sentencing hearing testimony from the victim's closefriends asto the
impact of thevictim'sdeath on their lives. Whilewe ultimately determined that the error was harmless,
Frost held that “[a]lthough the [witnesses] were very closeto thevictim, they [did] not qualify as'family’
under either atraditiona or alegal definition of theword.” Frost, 97-1771 at 14, 727 So.2d at 429.
Although the impact of the victim'sdeath on close friendsis arguably as relevant to assessing the mora
culpability of the defendant's crimeastheimpact of theloss on members of the victim'simmediate family,

weresolvedin Frost, aswehad in Bernard, to “ confine admissible victim impact testimony to that which

isdeemed relevant by the capita sentencing statute.” Frogt, 97-1771at 14, 727 So.2d at 429-30; seeaso

Statev. Wessinger, 97-2511, p. 21 (La 5/14/00), 736 So.2d 162, 181 (“ Because these individuals were

not family of the victims under either atraditional or lega definition of the word, the testimony of these

witnesses was indeed erroneously admitted.”).



This Court decided Frogt at atime of growing support for victims rightsin Louisiana. 1n 1998,
voters gpproved an amendment of this state's congtitution adding art. |, 825 to guarantee that “[a]s defined
by law, avictim of crime shal have the right to reasonable notice and to be present and heard during al
critical stages of preconviction and postconviction proceedings. .. .” Inthefollowing year, Senator
Dardenneintroduced Senate Bill 776 inthelegidatureto make comprehensivechangesinexisting law. As
explaned by itssponsor, thelegid ation wasrequired * because of the congtitutional amendment that brought
Louisianainto agroup of statesthat have adopted statewide amendments recognizing victims rights. . .
. thislegidation isan attempt to bring the [victims rights] statutein linewith the congtitution.” Minutes,
Senate Committee on Judiciary, April 27, 1999. Thebill, which became 1999 La Acts 783, substantialy
revised and reenacted thevictim'srightsprovisonsof LaR.S. 46:1842-1844, and specificaly implemented
themandate of La. Congt. art. 1,8 25 by defining acritica stageof acrimina proceeding as“any judicid
proceeding a which thereisadisposition of the charged offense or alesser offense, or a sentence imposed
pursuant thereto.” LaR.S. 46:1842(2). Thebill dso amended La.C.E. art. 615 to exempt the victim of
the offense, or the family of the victim, from therule of sequestration, amended La.C.Cr.P. art. 877 to
provide the victim with accessto confidentia presentence reports, added article 882.2 to the Code of
Crimina Procedureto authorizein cases of actual pecuniary lossthe award of restitution to the victim as
part of any sentenceimposed by the court, amended La.C.Cr.P. art. 886 to include restitution to the victim
withinitsprovisonsfor enforcement of unpaid costsand fines, and amended La.C.Cr.P. art. 905.2(A) to
providethat acapita sentencing hearing in Louisiana shdl focus on “the circumstances of the offense, the
character and propensities of the offender, and the victim, and the impact that the death of the victim has
had on family members, friends, and associates.”

Thelegidature'srecent amendment of La.C.Cr.P. art. 905.2(A) hasunquestionably superceded

our decisionsin Frost and Wessinger with regard to those persons entitled to provide testimony asto the
impact “that the death of the victim hashad” ontheir lives. On the other hand, we find no evidence ether
inthe expresswording of 1999 La. Acts 783 or initslegidative history that the legidature contemplated

or specifically addressed the appropriate procedures for a capital sentencing hearing for when the crime



doesnot result inthe death of the victim merely by providing that acapital sentencing hearing shal focus
on the character and propensities of the victim as well as the defendant.
Interpretation of La.C.Cr.P. art. 905.2(A)

Ininterpreting La.C.Cr.P. art. 905.2(A), we must remain mindful of theframework thelaw gives

us for statutory interpretation. It iswell established that criminal statutes areto be strictly construed.

LaR.S. 14:3. Any doubt asto the extent of the coverage of acrimina statute must be decided infavor of

the accused and against the State. State ex rel. Mimsv. Butler, 601 So.2d 649 (La.1992). "When alaw

isclear and unambiguousand itsapplication does not lead to absurd consequences, thelaw shall be applied

aswritten and no further interpretation may be madein search of theintent of thelegidature” LaC.C. art.

9. "Thewords of alaw must be given their generally prevailing meaning." La.C.C. art. 11.
Currently, article 905.2(A), as amended by Acts 1999, No. 783, 83 provides:

The sentencing hearing shall focus on the circumstances of the offense, the character and
propensities of the offender, and the victim, and theimpact that the death of the victim has
had on family members, friends, and associates. Family members, friends, and associates
may decline the right to testify but, after testifying for the state, shall be subject to
cross-examination. The hearing shall be conducted according to the rules of evidence.
Evidencerelativeto aggravating or mitigating circumstances shall berelevant irrespective
of whether the defendant places his character at issue. Insofar as applicable, the
procedure shal bethe same asthat provided for tria in the Code of Criminal Procedure.
Thejury may consder any evidence offered at thetrid on theissue of guilt. The defendant
may testify in hisown behdf. Intheevent of retrid the defendant's testimony shdl not be
admissible except for the purposes of impeachment. (emphasis added)

Article 905.2(A) states that the sentencing hearing shall focus on the “ circumstances of the offense, the
character and propensities of the offender, and the victim, and the impact that the death of the victim has
had on family members, friendsand associates.” Aswritten, article905.2(A) providesfor the testimony
of family members, friends and associatesonly whenthevictimdies. Itisour postionthat if thelegidature
intended to allow victim impact evidence in capital cases where the victim survives, it would have
substituted the phrase “impact that the crime had on the victim and has had on the family members’ inthe
place of the phrase*impact that the death had on the victim and has had on family members.” Absent
expresslegidativeintent, this Court is confined to the words of the Satute aswrritten, victim impact evidence

isonly allowed where the crime results in the death of the victim.



Based on the above, we conclude that the tria court erred by allowing the victims' mothers
testimony. La.C.Cr.P. art. 905.2 does not provide for such testimony absent the death of the victim.
Accordingly, the judgmentsof thetria court and the court of gpped, dlowing thetestimony of thevictims

mothers is hereby reversed.

TESTIMONY OF HEALTHCARE PROVIDERS

Next, we explore theissue of whether La.C.Cr.P. art. 905.2 allows testimony from healthcare
providers. La.C.Cr.P. art. 905.2(A) expressy permits testimony about the impact of the crime on the
victim from persons outsde of theimmediate family only in casesin which thevictim hasdied. Aspresently
written, Louis anascapital sentencing proceduresdo not permit testimony from mental heath professonds
asto their diagnosis and treatment of the victims although that testimony is otherwise relevant to an
assessment of theimpact of the crime on thevictim. Wenotein thisregard that the legidature has not
expresdy authorized testimony from mental health professonals as part of avictim-impact statement at
sentencing in any criminal case. La.R.S. 46:1844(K). Similarly, because La.C.Cr.P. art. 905.2(A)
principally addresses casesin which thevictim hasdied and in which the defendant'smora culpability is
measured interms of human loss, we believethat the economic costsimposed on the victim'sfamily by the
offense, such asthe expense of psychological therapy, are not relevant to character and propensities of
either the offender or of thevictim. See Payne, 501 U.S. at 827, 111 S.Ct. at 2609 (“*[W]enow regject
theview . . . that a State may not permit the prosecutor to . . . argueto the jury the human cost of the crime
of which the defendant stands acquitted.”). In the absence of express|egidative sanction, evidence in that
regard istherefore not admissible at acapital sentencing proceeding for aggravated rape, dthough it may
form part of avictim-impact statement delivered before sentencing in anon-capital case. SeelLaR.S.
46:1844(K).

As stated above, the legislature has amended art. 905.2 to expand the scope of permissible
witnessesto includefriendsand associates of thevictim. Thus, if thelegidatureintended toinclude mentd

hedlth providers, surely it would have done so when it expanded the list of enumerated personswho are



permitted to testify. Wemust give great deferenceto the expressons of our legidature and therefore must
hold that mental heath professiona sare precluded from testifying during the pendty phase of acepitd case.

Accordingly, thejudgments of thelower courtsexcluding testimony fromthevictims menta hedth
professond sareaffirmed andthe caseisremanded tothetriad court for further proceedings cons stent with

the views expressed herein.

DECREE
For the reasons assigned, the judgment of thetrial court allowing the testimony of the victims
mothersishereby reversed. Thejudgment of thetrial court prohibiting testimony from the mental health
professionalsisaffirmed. Thiscaseisremanded to thetria court for further proceedings consistent with

this opinion.

REVERSED IN PART; AFFIRMED IN PART.



