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The appellant in this matter is Mchael Allison (“Mchael”),
who was born on May 28, 1958. Appellee, Carol Ann Allison (*Carol
Ann”), is twenty years older than Mchael. After a marriage of
approximately fifteen years, the two were divorced by the Crcuit
Court for Anne Arundel County. At the tine of the divorce, M chael
was forty-four and Carol Ann was sixty-four. The circuit court
awarded Carol Ann $2,300 per nmonth in indefinite alinony and a
nonetary award i n the anpbunt of $17,500.! Additionally, the court

ordered that

ei ther Twenty-one Thousand Four Hundred Fifty
Dol | ars and ei ghteen cents ($21, 450. 18) or the

current balance of . . . [Mchael’s] 401(k)
account, whi chever is the | esser amount, shal

be transferred from. . . [Mchael’s] 401(k)
to a pension retirenent, profit sharing or
deferred conmpensation plan in . . . [Carol

Ann’s] nane and this shall be acconplished
through the entry of a qualified donestic
rel ati ons order, which shall be submtted to
the court by . . . [Carol Ann's] attorney
after reviewed by . . . [Mchael’s] attorney.

M chael presents three questions in this appeal, viz:

l. Did the trial judge err in finding that
appel | ant di ssi pated assets when he used
the noney he borrowed from his 401(k)
pl an to make paynents toward the parties’
attorney fees?

1. Didthe trial judge err by including the
anount of appellant’s unpaid |oan tw ce
in calculating the value of his 401(k)
pl an and findi ng appellee’s marital share
of the 401(k) plan was $21, 450. 187

' The $17,500 was awarded to Carol Ann because she contributed $35, 000 of non-
marital funds toward the purchase of the marital honme, which was titled in both
names as tenants by the entireties.



[11. Should the alinmony award be reversed
where neither the trial court’s ruling
nor the record indicate how the trial
judge exercised her discretion in
determi ning the anmount of the indefinite
al i nony awar d?

Carol Ann filed a cross-appeal, in which she raised two
addi ti onal questions, which we have reordered:

IV. Does a reversal and remand on the issue
of a nonetary award automatically trigger
a reversal on the issue of alinony?

V. Can a trial court award “the |esser of”
two sunms in a division of assets to be
implemented by a Qualified Donestic
Rel ati ons Order?

BACKGROUND

The parties were married in COctober 1988 and separated about
ten years later, on June 28, 1998. Constant “bickering” was the
problem in the marriage that ultimately caused the parties to
separate. Al nost five years passed between the date of separation
and April 7, 2003, the date an anended judgnent of divorce was
ent er ed.

Carol Ann suffers fromfibronyal gia, bone density | oss, |ate-
onset asthma, and m grai ne headaches. Additionally, Carol Ann was
in a car accident nore than twenty years ago, which caused her to
undergo a cervical fusion. The sequela of that fusion have caused
Carol Ann to have recurring neck problens.

M chael has no health problens that interfere with his ability
to work and carry on nornmal activities. He has been enpl oyed since
1988 by t he Chesapeake Publishing Corporation. Presently, M chael

is the general manager of the Easton Printing Division of
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Chesapeake Publ i shi ng. His gross salary is $83,600 annually or
$6, 966. 67 nonthly. After deductions, he nets $4,911. 09 per nonth.
As a fringe benefit, Mchael’s enpl oyer expends $416 per nonth to
| ease a car for his use.

Carol Ann is unenployed. Prior to her marriage to M chael
she worked as a secretary. She last |ooked for work in 1998 — the
year the parties separated. During the period of separation, she
has tried volunteer work, but, according to her testinony, the
activity caused her pain and nmade it i npossible to do the assigned
wor k. For that reason she has not sought enpl oynent since 1998.

Carol Ann worked for nine nonths at a floor store in
Canbri dge, making $100 per week in 1992 or 1993. In 1996-1997, for
a period of about eighteen nonths, she drove a school bus,
transporting Head Start students for the Talbot County School
Board. She earned approximately seven dollars per hour as a bus
driver ($14,500 yearly) but was termnated fromthat job because
she had had too many acci dents.

According to Carol Ann, she “would |love to work” but cannot
due to her many health problens. In 2000, at age sixty-two, Carol
Ann elected to comence receiving Social Security retirenent
benefits. Persons who elect to receive benefits at sixty-two
receive snaller benefits than those who elect to receive benefits
at age sixty-five or later.? Her Social Security benefits are

currently only $499 per nonth.

? See Brewer v. Brewer, 156 Mi. App. 77, 103 (2004).
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M chael testified at trial that he was not famliar with his
wi fe's present health problens because, since the separation, he
al nost never sees her. He believed, however, that Carol Ann was
capabl e of working part-time (twenty-fiveto thirty hours per week)
at one of the senior progranms run by Wal -Mart or MDonalds in the
| ocal area. Based on his know edge of the | ocal econony, he opined
that Carol Ann could earn between $6.50 and $8 per hour at one of
t hese positions for seniors.

The parties jointly ow a house in Denton worth $282, 500
They have $147,500 equity in that property. Post-separation, Carol
Ann has lived in the Denton residence, but Mchael has paid the
first nortgage paynents on the house in the anount of $1, 246
nont hly, plus an additional $81 per nonth owed on a second nortgage
secured by the hone.

Mchael, at the tine of trial, lived in a one-bedroom
apartnent in a private home in Easton. He pays rent of $525 per
nmonth for that room

On January 4, 2002, which was nore than three years after the
parties separated, M chael borrowed $15,500 from his 401(k) plan.
He used $4, 000 of those funds to nake a court-ordered contribution
to Carol Ann’s attorney’s fees; the remai nder of the borrowed funds

was used to pay his attorney in the subject case.® M chael |ater

® The trial judge said in her witten opinion that Mchael used the $15,6500 to
pay his own attorney's fees. That finding was partially, but not entirely,
accur at e. As Carol Ann admts in her brief, “Mchael borrowed $15,500 from his

401(k) plan during the pendency of this action. He used the funds to pay his
attorney’'s fees, and those attorney’'s fees he was ordered to pay [for Carol Ann] by
Judge Heller.”
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repaid $1,835 to his 401(k) plan. The wunpaid portion is now
approxi mately $13, 665. After the loan is deducted from the
401(k)’s value, the plan, as of the Cctober 18, 2002, divorce
heari ng, had a bal ance of $15,570. 05.

QUESTIONS 1 AND 2

The trial judge ruled that M chael had dissipated $13, 665 of
marital property when he used that sum to pay attorney’'s fees.
M chael contends that the trial judge erred in making that ruling.
He al so contends that the trial judge erred when she concl uded t hat
Carol Ann’s fifty percent marital share of the 401(k) plan was
worth $21, 050. 18.

At trial, it was undisputed that the gross balance of the
401(k) plan was $29,235.05 as of June 30, 2002, and that this
|atter figure included the unpaid | oan bal ance of $13,665.31. In
their briefs, both parties agree that the trial judge erred when
she added the gross figure of $29,235.05 to the anpunt of the | oan
and divided the sum by two, thereby concluding that Carol Ann’s
fifty percent share of the 401(k) plan was worth $21, 450.15. Caro
Ann contends that a fifty percent share of the 401(k) plan should
have been valued at fifty percent of $29,235.05 or $14,617.53.

Because M chael takes issue with the court’s finding that he
di ssi pated $13, 665.31 of marital funds, he contends that the court
shoul d have cal culated Carol Ann’s fifty percent marital share of
the 401(k) plan at fifty percent of $15,569.84 ($29,235.05 -
$13, 665. 31) or $7, 784. 87.



In McCleary v. McCleary, 150 Md. App. 448, 462-63 (2002), we
sai d:

“Di ssipation may be found where one spouse
uses marital property for his or her own
benefit for a purpose wunrelated to the
marriage at a tinme where the marriage is
undergoing an irreconcilable breakdown.”
Sharp v. Sharp, 58 Md. App. 386, 401, 473 A 2d
499 (1984). W have defined dissipation as
expending nmarital assets “for the principa
purpose of reducing the funds available for

equi tabl e distribution.” Jeffcoat V.
Jeffcoat, 102 Md. App. 301, 311, 649 A 2d 1137
(1994).

(Enmphasi s added.)

The parties have directed us to no Maryland appellate
deci sion, and we have found none, that addresses the issue of
whether the wuse of marital property to pay attorney' s fees
constitutes dissipation. And, anong our sister states, thereis a
split of authority regarding that issue. See, e.g., In re Marriage
of DeLarco, 728 N.E. 2d 1278, 1284 (Il1. App. 2000) (“Expenditures
for attorney’'s fees out of marital assets are a dissipation of
marital assets.”); In re Marriage of Walls, 925 P.2d 483, 486
(Mont. 1996) (It was not an abuse of discretion for the trial court
to include nonies wife used to pay attorney in calculating her
share of the marital estate.). But see Thomas v. Thomas, 580 S.E
2d 503, 506 (Vva. App. 2003) (Post-separation expenditure of nmarital
funds for itens such as attorney’ s fees constitutes a valid marital
pur pose and does not constitute dissipation); Anderson v. Anderson,
514 S. E. 26 369, 380 (Vva. App., 1999) (sane); Decker v. Decker, 435

S.E. 2d 407, 412 (Va. App., 1992) (“expenditure of funds for itens



such as |iving expenses, support, and attorney’s fees, constitutes
a valid marital purpose and is not dissipation or a deliberate
attenpt to affect a nonetary award”); Akers v. Akers, 582 So. 2d
1212, 1216-17 (Fla. Dist C. App. 1991) (It was incorrect to
i ncl ude anount wife used to pay attorney’s fees in her share of the
marital assets.); Hortis v. Hortis, 367 N.W 2d 633, 636-37 (M nn.

. App. 1985) (In making a marital property award, it was
appropriate for the court to disregard wthdrawal s by a spouse from
a variabl e annuity savings account, which was marital property, to
pay | egal fees and expenses.); Harbour v. Harbour, 227 A.D. 2d 882,

883-84 (N.Y. App. Div. 1996) (Husband did not dissipate narita

funds when he used those funds to pay, inter alia, legitimte
counsel fees).

In the article, Expenditures for Attorney’s Fees as
Dissipation: Spending Marital Funds for Attorney’s Fees (“the
Di ssipation Article”), the author opines:

As a policy nmatter, attorney’'s fees should
general ly be viewed as a legitimte
expenditure of marital funds. Since the |aw
permts divorce, the | aw shoul d permt spouses
to spend the funds necessary to pay for |egal
services in divorce proceedings. Di vor ci ng
spouses usual |y do not have their own separate
funds to pay their |awers, so a rule that
condemms the use of marital funds for |ega
services sinply does not nake sense.

The doctrine of dissipation was devel oped
as a tool to prevent and renedy econonic
m sconduct that could frustrate an equitable
di stribution of partnership assets.
Expenditures for |legal services cannot be
fairly characterized as econom c m sconduct.
On the contrary, it should be viewed as
entirely appropriate for people facing
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marri age breakdown to obtain the | egal advice
and assi stance needed to equitably distribute
marital assets.

Furthernore, it wastes resources to
require spouses either to seek court
perm ssion before spending marital funds to

obtain | egal assistance or to seek a
prelimnary award of fees rather than spending
the noney necessary to obtain counsel. The

doctrine of di ssi pation shoul d remain
avai l abl e, however, to provide an avenue for
redress if one spouse spends an unnecessary or
unr easonabl e anount of marital funds on | ega
f ees.

15 No. 8 EquiTAaBLE DisTRiBUTION J. 85 (August 1998).

W agree with the view just quoted from the D ssipation
Article.?

The attorney’s fees Mchael paid appear to be entirely
reasonabl e, and there was no indication that his expenditures were
made with the goal of reducing the amount of nonies available for
a nonetary award. M chael, after the separation, |ived nodestly,
but after paying Carol Ann $1,400 per nonth in pendente lite
al i nony and maki ng nortgage paynents of over $1,300 nonthly on the
house where Carol Ann lived, he had little left over fromhis net
nonthly income of $4,911.09 to pay for his own everyday expenses.
Unl ess he sold his personal belongings or was willing to pay a

large tax bill for early liquidation of a non-marital I RA worth

$18, 779. 48, M chael had no choice but to pay his attorney’s fees

* One practical problemof adopting a contrary rule in Maryland is that, under
Maryl and | aw, the wages a spouse earns while separated are marital property. |If a
separ at ed spouse uses i nconme during the marriage to pay his or her attorney’s fees,
such expenditures would be frommarital funds.
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(and those of Carol Ann’s that the court ordered) out of marital
property. The sanme is true with nany ot her couples who divorce.

The obvi ous purposes for expending the funds were two: (1) to
avoi d representing hinself in a case where his spouse sought, anong
other things, an award of indefinite alinony and (2) to obey a
| awf ul order to pay a portion of his wife’'s attorney’s fees.

M chael s $13, 665. 31 expenditure did not neet the definition
of “dissipation” set forth in Jeffcoat v. Jeffcoat, 102 M. App
301, 311 (1994), and reaffirned recently in McCleary, supra, 150
Ml. App. at 462-63, viz: expenditures of marital funds “for the
princi pal purpose of reducing the funds available for equitable
di stribution.” See also Ledvinka v. Ledvinka, 154 Md. App. 420,
428 (2003).

W hol d that when, as here, a spouse uses nmarital property to
pay his or her own reasonabl e attorney’s fees, such expendi tures do
not constitute dissipation of marital assets. Thus, the trial
judge erred when she ruled that M chael had dissipated $13, 665. 31
of marital funds.

Because the court made a mathematical error in calculating
Carol Ann’s share of the 401(k) plan, and because the court erred
when it ruled that Mchael had dissipated marital funds, Caro
Ann’s fifty percent share of the pension plan equal ed $7, 785, not
$21, 050, as the court cal cul at ed.

QUESTION III

M chael frames his third argunent as foll ows:



Because neither the trial court’s ruling nor
the record indicates how the trial court
exercised its discretion in determning the
anount of alinony, the award should be
reversed.

It isinmportant to note that M chael does not contend that the
evi dence presented to the trial judge did not support an award of
I ndefinite alinony. W nention what appellant failed to argue
because, in her response to the third argunent, Carol Ann’s brief
conpletely disregards the argunent nade by M chael and instead
anal yzes whether the evidence supported an indefinite alinony
award. This approach is unhel pful.

The trial judge, in making an indefinite alinony award of
$2, 300 per nonth, anal yzed, in conmendabl e detail, the first el even
factors set forth in section 11-106(b) of the Famly Law Article
(“FL”) of the Maryland Code (1999 Repl. Vol.). Anong the nunerous
findings of fact nade by the court concerning section 11-106(b),
ei ght are here of particular relevance, viz: (1) Carol Ann's sole
income is from a Social Security check in the amount of $499
monthly; (2) “[dlue to her age (64) and health probl ens” Carol Ann
“[d]oes not have the present ability to beconme wholly or partly
sel f-supporting; (3) it would take “two to four years” for Carol
Ann to “gain sufficient education or training and find suitable
enpl oyment” because she “woul d have to take secretarial courses or
go back to school and get a different degree”; (4) M chael has the
ability to earn the net sum of $4,911.09 per nonth; (5) M chael

presently has monthly expenses of $5,206.07, but after a divorce is

granted and the marital honme in Denton is sold, his expenses,
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excluding alinmony, will be $2,560.07; (6) once the house in Denton
is sold and Carol Ann noves into an apartment costing $650 per
nonth to rent, her nonthly expenses wll be $2,750, which,
according to the court will cause her “to have a nonthly deficit”
of $2,300; (7) the parties’ equity in the house in Denton is
$147,500 ($282,500 |less $135,000 in nortgages), which will, upon
sal e, be divided equally;® and (8) M chael has outstandi ng debts,
excluding the nortgages on the marital hone, of $52,100 and Car ol
Ann’s current debts equal $14,135.92.

The trial judge made an award of indefinite alinony under FL
section 11-106(c), which reads, in pertinent part, as follows:

(¢) Award for indefinite period. — The court

may award alinmony for an indefinite period, if
the court finds that:

* * %

(2) even after the party seeking alinony
will have made as mnuch progress toward
becom ng sel f-supporting as can reasonably be
expected, the respective standards of 1living
of the parties wll be unconsci onably
di spar at e.

To nake an award of indefinite alinony under section 11-
106(c)(2), the court nust nake a “projection [of the dependent
spouse’s future incone] to the point where naxi mum progress can
reasonably be expected.” Roginsky v. Blake-Roginsky, 129 M. App.

132, 146 (1999). Appellant contends that it is unclear fromthe

®* M chael, however, will net only $56,250 i nasnuch as he must pay Carol Ann a
$17,500 nonetary award due to the fact that Carol Ann advanced $35,000 of non-
marital funds to buy the marital home.
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trial judge’s opinion whether the court thought that in the future
Carol Ann could be gainfully enployed.
The foll owi ng portion of the trial court’s opinion in regard
to FL section 11-106(c)(2) is here rel evant:
In making [the projection required by FL
section 11-106(c)(2)], this [c]ourt cannot see

the gap between the parties’ di sparat e
standards of living ever being small enough to

be conscionabl e. To becone enployed, the
[d] efendant would have to reenter the job
mar ket . At 64-years of age, this is an

extrenely difficult task even for a healthy
woman. See Benkin, 71 Md. App. 191, 203, 524
A 2d 724, 795 [(1987)]. However, the
[p]laintiff’s job <choices are even nore
limted than npbst people because she has
debilitating fybronyalgia acconpanied by
m gr ai nes.

The [d] efendant [ M chael ] argues that the
[p]laintiff has had secretarial training, thus
she could enter that field. This [c]ourt
finds the [p]laintiff would have to receive
extra training as a prerequisite to becom ng
enpl oyed again as a secretary because she has
not received secretarial training in the past
25-years.

Even assunming the [p]laintiff went back
to school, received nore training as a
secretary or a degree in a field that paid
hi gher than secretarial work, and acquired a

skill that she could perform under the
constraints of her disability, this [c]ourt
still cannot envision the [p]laintiff earning

nore than Twenty-Five Thousand Dollars
($25, 000. 00) per year, which is still only 30%
of the [d]efendant’s i ncone. Thus, the gap
between her and her husband’ s standards of
i ving woul d renmai n unconsci onably di sparate.
See Broseus v. Broseus, 82 M. App. 183, 197,
570 A . 2d 874, 881 (1990) (finding no abuse of
di scretion in chancellor’s ruling that 34.9%
I ncome gap bet ween t he parties was
unconsci onably disparate). In light of these
ci rcunstances, the court will award i ndefinite
alinony to the [p]laintiff in the anmount of
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Two Thousand Thr ee Hundr ed Dol | ar s
(%$2,300.00), effective February 1, 2003.

W agree with appellant that the court failed to nake a
projection as to what Carol Ann could earn with retraini ng, because
the judge prefaced the “projection” portion of her opinion with the
words “[e]ven assuming.” As appellant points out, in analyzing
whet her indefinite alinmony should be granted under FL section
11-106(c)(2), it is of paranmount inportance to know what future
i nconme (of the dependent spouse) is being projected. For instance,
if the court were predicting that Carol Ann woul d earn $25, 000 per
annumin the future, her total annual i ncone woul d be $30, 988 ($499
X 12 = $5,988 + $25,000). That incone would anount to
approximately thirty-seven percent of appellant’s $83,600 annual
salary — not the thirty percent the court cal culated. An incone of
$30, 988, coupled with the alinony award, woul d nmean that Carol Ann
woul d have an incone of $58,500 per year. On the other hand
M chael, after paying $27,600 yearly in alinony, would have a
before tax inconme of only $55, 400. This plainly would not be
equi table, especially in a case where the parties, while married,
only lived together for | ess than ten years.

It is inportant to know what, if any, future inconme was
proj ected by the court for another reason. Although the court did
not say so explicitly, it apparently set alinony at $2,300 per
nmont h based on the court’s conclusion that Carol Ann’s reasonabl e

expenses exceeded her $499 per nonth Social Security incone by
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$2,300.° But, if at sonme future date appell ee earns $25,000 per
year, that inconme, plus Social Security, would nean that her gross
i ncome ($30,988) would be I ess than her yearly expenses ($2,750 X
12 = $33,000) by only $2,012 or $167.60 per nonth. Such a
shortfall clearly would not justify an indefinite alinony award of
$2,300 per nmonth against a former spouse who, according to the
trial judge's cal culations, would have only $51.02 per nonth |eft
over after paying his |iving expenses and naki ng t he $2, 300 al i nony
paynent .

Because the trial judge failed to project what, if any, future
income Carol Ann would earn, we shall remand this case to the
circuit court so that the court can clarify this matter

Al t hough appellant does not contend that the evidence was
insufficient to support a $2,300 per nonth indefinite alinony
award, he does contend that the evidence would not support the
conclusion that Carol Ann was wunable to work and thereby
“contribute to her own support to sone extent.” Because this issue

may arise on remand, we shall discuss it.

® The court said, in pertinent part:

[T]he [c]ourt finds the [p]laintiff’s rent would be
approxi mately Six Hundred and Fifty Dollars ($650.00) per
month [after the marital home is sold]. The [c]ourt also
finds the [p]laintiff’s monthly expenses will be Two
Thousand Seven Hundred and Fifty Dol lars ($2,750.00) per
month once the house is sold and she begins renting an
apartnment. Thus, the [p]laintiff will have a nonthly
deficit of Two Thousand Three Hundred Dol I ars ($2, 300. 00).

In calculating the shortfall, the court made a mathematical error. | f

appel l ee’ s expenses are $2, 750 per nonth and she received $499 per nonth in Socia
Security paynments, the shortfall would be $2,251 per nonth — not $2, 300.
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In her witten opinion, the trial judge nmade it cl ear that she
believed that, at present, Carol Ann is unable to work due to her
vari ous physical problens. What was anbi guous was whet her she
believed that with retraining Carol Ann could work.’

It is true, as appellant points out, that Carol Ann did not
introduce any nedical records or reports to corroborate her
testinmony that she currently suffers from fibronyalgia, bone
density | oss, | ate onset asthma, and chroni c and di sabling m grai ne
headaches. But at trial, there was no indication that M chael took
issue with Carol Ann’s testinony concerning her physical problens.
M chael admtted that Carol Ann had conplained of mgraine
headaches since 1994 or 1995 and t hat those headaches seened “very,
very painful.” He further testified that he pl eaded with Carol Ann

togotoapainclinic at “alarger hospital” such as Johns Hopki ns

" The trial judge's opinion looks in two directions simultaneously regarding
the issue of whether Carol Ann could work in the future. |In considering alinmony,
the court said in regard to FL section 11-106(b)(2) (dealing with “time necessary
for the person seeking alinmony to gain sufficient education or training to enable
that person to find suitable enploynent”) the foll ow ng:

Her only other form of enploynent has been working at a
flooring conpany for ten months, naking One Hundred
Dol I ars ($100.00) per week. The [c]ourt finds that
neither of these part-time jobs is suitable enploynment for
the [p]laintiff due to her debilitating disabilities.
Thus, to gain sufficient education or training and find
sui table empl oynment, the [p]laintiff would have to take
secretarial courses or go back to school and get a

di fferent degree. The [clourt finds it would take the
[p]laintiff two to four years to receive such training or
educati on.

(Enphasi s added.)

The aforenentioned finding suggests that the court believed that Carol Ann
could work in the future

At anot her part of the opinion, the court said that Carol Ann “does not have
the present ability to beconme fully or partly self-supporting.” (Enphasis added.)
This use of the words “ability to become” suggests that the court did not think
Carol Ann could work in the future
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to get help for her mgraine problem Mreover, he admtted that
he had said in deposition that he did not believe it was safe for
Carol Ann to be driving a notor vehicle.

Carol Ann’s uncontradicted testinony in regard to her physical
probl ens, coupled with her testinony that her attenpts to do
vol unteer work were unsuccessful due to physical problens was, if
believed in its entirety, sufficient to prove that, at age sixty-
four, she was incapable of holding a full or part-tine job in the
future. On the other hand, the aforenentioned testinony by no
means conpel | ed that concl usion.

Appel I ant al so conplains that the trial judge did not explain
how she reached the concl usion that, after the house is sold, Carol
Ann’s nonthly expenses would be $2,750 per nonth inasnuch as,
according to Carol Ann’s financial statenent, her expenses woul d be
$3, 300 per month. There is no nerit in this conplaint. It is an
unfortunate fact that expenses are sonetines exaggerated when
financial statements are prepared for use in donmestic relations
cases. (Quite obviously, a trial judge is not obliged to believe
every word in a financial statement supplied by a litigant.
Moreover, the trial court is not required to set forth its exact
t hought process in arriving at conclusions of this sort. See
Campolattaro v. Campolattaro, 66 Ml. App. 68,79 (1986).

Appel | ant next argues:

Wth respect to the remai nder of the [FL
section 11-106(b)] factors, the [t]rial
[cl]ourt found[] that the parties enjoyed a

confortable standard of Iliving during their
marri age, had been married just over 14 years,
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had both contributed to the well-being of the
famly[,] wth M. Alison the principa

financial supporter and Ms. Allison the
primary caretaker of the famly honme, had
becone estranged because of their bickering,
had agreed to the value of the house and a
di stribution of personal property, and that
M. Alison was 44 and Ms. Allison was 64.
The [t]rial [c]ourt, however, did not explain
these findings or coment on them |eaving
their application to the alinony award
uncl ear .

(Reference to appendix omtted.)

There was no need for further explanation or comment in regard
to the FL section 11-106(b) factors just nmentioned. It is clear
froma review of her opinion that the trial judge considered al
t hese factors. Therefore, what was said in Doser v. Doser, 106 M.
App. 329, 356 (1995), is apposite:

In considering these factors, the trial court

need not use fornmul aic | anguage or articulate
every reason for its decision with respect to

each factor. Rather, the court nust clearly
indicate that it has considered all the
factors. Where the trial court’s review of

the factors is not clear, this Court may | ook
to the record as a whole to determ ne whet her
the trial court’s findings were based on a
review of the factors. (Citations omtted.)
Lastly, appellant conplains that, although he testified that
he had borrowed $10, 000 fromhis grandnother, the trial court “did
not address” that loan in her decision. Wile it is true that the
| oan was not explicitly nentioned, the court evidently did not
believe that the | oan was legitimate.
M chael testified that when he started up a conputer business

he borrowed $10, 000 fromhi s grandnother. On cross-exani nation the

follow ng coll oquy took place:
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Q [COUNSEL FOR APPELLEE:] Were you
obligated to pay [the $10,000 | oan] back?

A Yes, | believe | am
Are there specific terns?

Q

A No, there [are] not.

Q And have you nmade any paynents
A

A No, | have not.
Based on testinony such as that just quoted, the trial judge
was not obligated to spell out her reasons for disregarding the
al | eged $10, 000 | oan.

QUESTION IV

Carol Ann, in her cross-appeal, acknow edges that ordinarily
a reversal and remand on the issue of a nonetary award neans that
the alinony award nust also be reversed because the two are so
closely interrelated. See Skrabak v. Skrabak, 108 Ml. App. 633,
658 (1996). Carol Ann stresses, however, that the general rule is
not absolute. She urges us not to apply the general rule in this
case.

Whet her or not the general rule is an inflexible one need not
be decided. Here, it is necessary to reverse and renmand the award
of indefinite alinony for the reasons we di scussed in our anal ysis

of Question 3.8

® Even if the trial judge had made a prediction as to future i ncome as required
by FL section 11-106(c)(2), a remand would be necessary in this case. |n awarding
alinony, the trial court was obliged to consider the financial circumstances of both
parties. The court m scal cul ated the value of Mchael’s 401(k) plan, believing it
was worth $42,900.30 when it was actually worth $15,570. It is entirely possible
that this mscal culation may have affected the court’s view of M chael’'s present
financial well being, as well as that of Carol Ann.
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QUESTION V

Lastly, Carol Ann argues in her cross-appeal that the trial
court could not appropriately award “the |l esser of” two suns inits
attenpt to make a division of assets to be inplenented by a
qualified donestic relations order. W agree. On remand, the
trial judge should specify the exact anmount that should be
transferred from M chael’s 401(k) plan to the qualified donestic

rel ati ons order.

JUDGMENT REVERSED AS TO ALIMONY AND
MONETARY AWARD;

JUDGMENT OTHERWISE AFFIRMED;

COSTS TO BE PAID EIGHTY PERCENT

BY APPELLEE/CROSS-APPELLANT AND
TWENTY PERCENT BY APPELLLANT/CROSS-
APPELLEE.
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