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This case involves a contract dispute between the State,
acting through the Departnent of Public Safety and Correctiona
Services (the Departnent), and ARA Health Services Inc., d/b/a
Correctional Medical Systens (CMS). The question presented is
whether CMS's claim for additional conpensation under a health
services contract wwth the Departnent is barred by the doctrine of
sovereign imunity. CM5 contends that the waiver of immnity
codi fied at Maryl and Code (1984, 1995 Repl. Vol.), State Governnent
Article, 8 12-201(a)! prevents the Departnment from asserting
imunity as a defense to this claim W conclude, however, that
CVMB' s claim does not satisfy the requirenents of 8§ 12-201(a) and

that the Departnment is imune fromliability.

l.

The specific dispute between the parties is whether CVS is
entitled to reinbursenent for AIDS nedication provided to non-
hospitalized prison inmates during the initial 18-nonth termof its
contract with the Departnment. The facts giving rise to this claim
for additional conpensation are essentially undi sputed.

I n Septenber 1988, the Division of Correction (DOC) of the
Departnent of Public Safety and Correctional Services solicited
bids from contractors for the provision of nedical services to
State prison inmates. CM responded to the solicitation and was

subsequent|ly awarded the health services contract at issue in this

Al references to 8§ 12-201(a) infra are codified at
Maryl and Code (1984, 1995 Repl. Vol.), State Governnent Article.
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case. Prior to execution, State procurenent |aw requires review
and approval of this type of procurenent contract by the Board of
Public Works. See Code of Maryland Regulations (COVAR)
21.02. 01. 05A(1).

The initial termof the contract was from January 1, 1989 to
June 30, 1990. The DOC was contractually required to remt nonthly
paynments to CVS for four categories of expenses: (1) primary care
servi ces; (2) secondary care services; (3) operating costs; and (4)
a managenent fee. The category relevant to this case is secondary
care services, which included hospital services and specialty
services, such as radiological, obstetric, and dental procedures.
Secondary care services also included "[t]he cost for the
medi cation AZT, al so known as Retrovir, and the cost for any newy
devel oped nedication for AIDS/ ARC patients...." The nonthly
paynent for these services was not based on actual cost, but rather
was cal culated on a fixed rate per capita basis. The anount of
conpensation due CM5 each nonth for AIDS nedication and other
secondary care services, therefore, was fixed by the contract
terns.

Not wi t hst andi ng the cap on secondary care services, however,
CM5 was entitled to additional conpensation for "the price of
eligible AIDS related ... hospital services costs," provided that
certain conditions were satisfied; nanely, CM5 nust have expended

nore on secondary care services than was due under the nonthly
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fixed fee. |If this overexpenditure requirenent were satisfied, CVS
woul d be entitled to reinbursenent for either the actual cost of
AIDS related hospital services, or the difference between the
secondary care services fixed fee and the actual cost of providing
secondary care services, whichever was less. The effect of this
provision was that CVM5 was eligible to receive additiona

conpensation for AIDS nedication provided to inmates during
hospi talization.

In sum the express terns of the contract indicated that CMS
was not entitled to conpensation on a dollar-for-dollar basis for
Al DS nedi cation admnistered to inmates at correctional facilities.
However, CMS would receive reinbursenent, in the appropriate
ci rcunstance, for the actual cost of AIDS nedication furnished to
inmates at hospitals, in that nedication dispensed at hospitals is
a "hospital services cost." Despite the different treatnent of
hospitalized and non-hospitalized inmates prescribed by the
contract, COVS submtted invoices to the DOC for the actual cost of
Al DS nedi cation provided to inmates at correctional facilities. 1In
contravention to the express ternms of the contract and w thout
Board of Public Wrks approval, the DOC paid these invoices, and
from January 1, 1989 to June 30, 1990, reinbursed CMS a total of
$135,446.00 for the cost of non-hospital related Al DS nedication.
The DOC s paynent w thout objection of CMS s invoices for AIDS

medi cation adm ni stered at correctional facilities is the course of
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conduct that forns the basis of CM5's claim

In April 1991, COVS and the DOC executed a witten nodification
(Modification H of the original contract provisions pertaining to
Al DS nedication reinbursenent. Modification H provides in
pertinent part:

"Beginning July 1, 1990, the [DOC] wll

rei nburse the Contractor for 100% of the cost

of AZT and of any other simlar nedications

devel oped for the treatnment of AIDS patients

whi ch are approved for use by the appropriate

f ederal governnent agencies."
This nodification obligated the DOC to conpensate CVMS without [imt
for costs incurred in providing AIDS nedication to all inmates,
including those who were not hospitalized. Al t hough the
nmodi fication was approved by the Board of Public Wrks, the
effective date was July 1, 1990. Therefore, it did not
retroactively validate the AIDS nedication reinbursenents from
January 1, 1989 to June 30, 1990.

The erroneous paynents during the initial contract term
per haps woul d have gone unredressed but for a legislative audit of
the State's inmate health care services systemin Novenber 1991
The report issued by the CGeneral Assenbly's Division of Audits
noted the di screpancy between the contract terns and the parties
conduct as foll ows:

"During the initial contract period ..., the
cost of AIDS nedication provided to i nnates at
the institutions (as opposed to nedication
provi ded at hospitals) was paid for as part of

the secondary care services paynent. *okx
However, the [DOC] separately reinbursed the
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contractor $135, 446 rel at ed to t he

contractor's cost for medication (e.g., AZT)

which, we were advised by the [DOC], was

provided at the institutions to inmates for

the treatnment of AIDS.... According to the

contract in effect during that period, the

rei nbursenent for this AIDS nedication was

already included in the secondary care

paynents. Therefore, the [DOC] should not

have separately reinbursed the contractor the

$135, 446 for the cost of the AIDS nedication."
Accordingly, the auditors recomended that the DOC recover the
$135, 446. 00 overpaynent from CVS. The DOC initially disagreed with
the auditors' reconmmendation; in its response to the auditors'
report, the DOC stated that the understandi ng between the parties
was that CM5 woul d be reinbursed for all AIDS nedication costs in
excess of the secondary care services cap. After |egislative
hearings on the matter, however, the DOC conplied with the
auditors' recomendation by wthholding $135,446.00 from the
paynment of CMS' s April 1992 invoice.

CMS submitted a claimto the Departnent for the $135, 446. 00
wi t hheld by the DOCC. The Department denied the claim and CMVS
appeal ed to the Board of Contract Appeals. The Board of Contract
Appeals simlarly rejected the claimon the ground that the plain
and unanbi guous | anguage of the contract did not provide for the
rei nbursenent sought by CVB. Both the Departnment and the Board of
Contract Appeals placed particular enphasis on the fact that
Modi fication H of the contract did not have retroactive effect.

The Circuit Court for Baltinore City, however, reversed the Board

of Contract Appeals' decision, reasoning that the Board of Contract
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Appeal s’ failure to <consider the possibility of an ora
nodi fication to the contract was erroneous as a matter of law. The
Court of Special Appeals then reversed the circuit court ruling
based on its conclusion that CVM5 s claimwas barred by the doctrine
of sovereign imunity. W granted certiorari to consider whether

sovereign imunity is a valid defense to CM5's claim

.

Maryl and courts have |ong applied the doctrine of sovereign
imunity in actions against the State. See Katz v. Washi ngton Sub.
San. Commin, 284 Md. 503, 507, 397 A 2d 1027, 1030 (1979) (observing
that "[t]he doctrine of sovereign immunity fromsuit, rooted in the
ancient comon law, is firmy enbedded in the |law of Maryland");
Board v. John K Ruff, Inc., 278 Mi. 580, 584, 366 A 2d 360, 362
(1976) (stating that the Court of Appeals has "applied the doctrine
for over a century"). Derived from the ancient view of the
sovereign as infallible, Katz, 284 Ml. at 507, 397 A 2d at 1030,
this doctrine precludes suit agai nst governnental entities absent
the State's consent. Dep't of Natural Resources v. Wl sh, 308 M.
54, 58-59, 521 A 2d 313, 315 (1986). Wiile the General Assenbly
may waive sovereign immunity either directly or by necessary
inplication, this Court has enphasized that dilution of the
doctrine should not be acconplished by "judicial fiat." WlIlsh, 308

Md. at 59, 521 A 2d at 315. The applicability of sovereign
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imunity in a particular case, therefore, turns on: (1) whether the
entity asserting imunity qualifies for its protection; and, if so,
(2) whether the legislature has waived immunity, either directly or
by necessary inplication, in a nmanner that woul d render the defense
of immunity unavailable. Ruff, 278 MI. at 586, 366 A 2d at 363.
The Departnent of Public Safety and Correctional Services is

"a principal departnent of the State governnent." M. Code (1957,
1993 Repl. Vol.), Art. 41, § 4-101. As such, it enjoys the
protective cloak of sovereign inmmunity. CMS argues that immunity
has been waived in this case, however, pursuant to Ml. Code (1984,
1995 Repl. Vol.), State CGovernnent Art., 8 12-201(a). Section 12-
201(a) provides:

"Except as otherw se expressly provided by a

| aw of the State, the State, its officers, and

its units may not raise the defense of

sovereign imunity in a contract action, in a

court of the State, based on a witten

contract that an official or enpl oyee executed

for the State or 1 of its units while the

official or enployee was acting wthin the

scope of the authority of the official or

enpl oyee. "
Al t hough 8§ 12-201(a) indeed constitutes a partial waiver of
sovereign imunity, its application is limted to actions where:
(1) the contract upon which the claimis based was reduced to
witing; and (2) the State enployee or official acted within the
scope of his or her authority in executing the contract. The Court

of Speci al Appeal s concluded that neither requirenment was satisfied

in this case, and held that CVM&8 s claimwas barred as a result.
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See Dept. of Public Safety v. ARA, 107 M. App. 445, 463-64, 668
A 2d 960, 969-70 (1995). For the reasons set forth below, we also
conclude that CM5's claimis barred by the doctrine of sovereign
i mmunity.

Prelimnarily, we note that the original contract affords CMS
no relief inthat its plain terns indicate that reinbursement was
due only for hospital-related AIDS services. Modi fication H is
simlarly unhelpful in that its effective date was subsequent to
the period relevant to this dispute. The basis of CM5 s claim
therefore, is the contract as nodified by the parties' conduct
during the initial 18-nonth termof the contract. In order for the
wai ver of immunity in 8 12-201(a) to apply, therefore, the
nmodi fication by conduct nust satisfy the requirenents set forth in
this statute.

An express requirenment of 8§ 12-201(a) is that the clai mnust
be based on a contract executed within the scope of authority of
the State enployee or official. In determ ning whether the DOC
woul d have acted within the scope of its authority if it nodified
by conduct the paynent terns of the contract with CM5 it is
necessary to exam ne the procurenent procedures with which the DOC

nmust conply.

A

The terns of the contract clearly state that the parties to
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the contract were CMS and the State of Maryland, "acting through”
the DOC. In executing the contract on the State's behalf, the DOC
acted nerely as an agent of the State and, in this capacity,
enjoyed only limted powers. Specifically, the DOC s authority to
nodi fy the contract with CM5 was circunscribed not only by the
contract terns, but also by the statutes and regul ations applicabl e
to State procurenent.

The | egislature has enpowered the Board of Public Wrks with
control over procurenent by State agencies. See M. Code, (1985,
1995 Repl. Vol., 1996 Supp.), State Finance & Procurenent Art., 8
12-101(b)(1) et seq. Procurenent is broadly defined, in relevant
part, as "buying or otherwi se obtaining supplies, services,
construction, construction related services, architectural

services, engineering services, or services provided under an

energy performance contract,” and a procurenment contract is "an
agreenent in any formentered into by a unit for procurenent.” M.
Code (1985, 1995 Repl. Vol., 1996 Supp.), State Finance and

Procurenent Art., 8§ 11-101(m, (n). The Board has the statutory
authority both to "require prior Board approval for specified
procurenent actions,"” as well as to dispense with the requirenent
of Board approval. See Ml. Code (1985, 1995 Repl. Vol., 1996
Supp.), State Finance and Procurenment Art., 88 10-204, 12-101.
Furthernore, the statutory and regulatory schenme which governs

State procurenent contenpl ates Board approval of not only initial
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procurenment contracts, but also of nodifications to these
contracts.

The Board has delegated contracting authority to various
governnental units. See, e.g., COVAR 21.02.01.04A-D (del egating
authority to the Secretaries of the Departnment of Budget and Fi scal
Pl anni ng, the Departnent of General Services, the Departnent of
Transportation; the Miryland Transportation Authority; and the
Chancel lor of the University of Maryland System for the approval
and award of certain contracts and contract nodifications under
limted conditions). Oten included in these delegations is the
authority to execute contract nodifications, provided certain
conditions are net. For exanple, the Departnent of Public Safety
and Correctional Services has the authority to execute
nodi fications to contracts for construction and construction-
rel ated services that, anong ot her things, do not exceed $50, 000 or
materially change the scope of the original contract. COVAR
21.02. 01. 04H(5) .

Where there has been no del egation of authority, however, the
procurenent regul ations expressly provide that Board approval nust
precede the procurenent action. COVAR 21.02.01. 05A(1) (providing
that "the Board shall review and approve the award of those
procurenent contracts not delegated under this chapter, before
execution"). It is conceded that the Board has not delegated to

t he Departnent procurenment authority with respect to the service
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contract at issue in the instant case. The absence of this
del egation necessarily neans that the Departnent nust obtain Board
approval prior to executing such a contract or any nodification
t hereto.

As we have already nentioned, the nodification at issue in
this case was purportedly acconplished by the parties' conduct.
Mor eover, while Board approval was procured for Mdification H, the
nodi fication by conduct that forns the basis of CM5's claimdid not
recei ve Board approval. As aresult, the DOC s failure to follow
the requirenments of the statutory and regul atory schene with which
it must conply anobunts to an ultra vires act and fails to satisfy

the second requirenent of § 12-201(a).

B

We agree with the Court of Special Appeals that the scope of
a State official's authority is co-extensive with his or her actual
authority. Dept. of Public Safety v. ARA, 107 M. App. 445, 462,
668 A.2d 960, 969 (1995). As we have previously observed in the
context of municipal corporations, " [a]lthough a private agent,
acting in violation of specific instructions, yet wwthin the scope
of a general authority, may bind his principal, the rule, as to the
effect of a like act of a public agent, is otherwise.'"™ Contrumyv.
Cty of Baltinore, 182 M. 370, 375, 35 A 2d 128, 130

(1943)(quoting Baltinore v. Eschbach, 18 M. 276, 282 (1862)).
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Those who contract with a public agency, therefore, are presuned to
know the imtations on that agency's authority and bear the risk
of loss resulting from unaut horized conduct by that agency. Id;
see also Schaefer v. Anne Arundel County, M., 17 F.3d 711, 714
(4th Cr. 1994) (applying Maryl and | aw and observing that "persons
who contract with the governnment do so at their peril when they

fail to take notice of the |limts of the agent's authority")

Accordingly, the "scope of authority” to which reference is
made in 8 12-201(a) is synonynmous with the State agent's actua
authority. It matters not that the DOC, though |acking in actual
authority, m ght have acted with apparent authority to nodify the
contract. Public policy demands that the State cannot be bound by

the unaut hori zed acts of its agents.

[T,

Finally, CMS argues that the Departnment should neverthel ess be
est opped, on equitable grounds, from denying the validity of the
contract nodification. Odinarily, the doctrine of estoppel does
not apply against the State, and this would seemto be particularly
t he case where, as here, an estoppel is sought with respect to
State correctional services. See Salisbury Beauty Schools v. State
Bd. of Cosnetol ogists, 268 Mil. 32, 63, 300 A 2d 367, 385 (1973);

Agnew v. State, 51 Ml. App. 614, 657, 446 A 2d 425, 448 (1982);
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Cuppert & Weeks Nursing Honme v. Departnment of Health & Mental
Hygi ene, 49 MJ. App. 199, 209, 430 A 2d 875, 880 (1981).

Further, CMS s estoppel contention is predicated on the
conduct of those State enployees and officials in the DOC, in the
Comptroller's Ofice, and in the Treasurer's Ofice who processed
and paid CM5's invoices or requests for paynent. Viewed in this
light, the estoppel argunment becones indistinguishable from the
argunent that those persons had apparent authority to pay the funds
at issue here. W have rejected CM5S' s apparent authority argunent

in Part 11.B, supra.

I V.

In sum we find that CM5s claim fails to satisfy the
requi renents for the waiver of immunity contained in § 12-201(a).
The purported nodification was not approved by the Board of Public
Works, and thus exceeded the scope of the DOC s authority.
Furthernore, as between CM5 and the public generally, CVB bears the
risk of injury posed by the unauthorized conduct of a public agent.
See Gontrum 182 Ml. at 376, 35 A .2d at 130. For these reasons,
CMS's claim for reinbursenent for the cost of AIDS nedication
di spensed at correctional facilities is barred by the doctrine of

sovereign imunity.

JUDGMENT OF THE COURT OF
SPECI AL APPEALS AFF|1 RVED.
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COSTS IN TH S COURT AND I N THE
COURT _OF SPECI AL _APPEALS TO BE
PAI D BY PETI TI ONER.

CHASANOW J., concurring:

| concur in the judgnment in this case for the reasons stated
by Judge Hollander in her excellent opinion in Dept. of Public

Safety v. ARA, 107 Mi. App. 445, 668 A 2d 960 (1995).



