HEADNOTE: WIlliam A Bates and Nicholas S. Beharry v. State of
Maryl and, No. 1429, Septenber Term 1998

SUFFI G ENCY OF EVIDENCE - |Issue of sufficiency of evidence to
support convictions of felony nurder, attenpted arned robbery, and
conspiracy to commt armed robbery not preserved for appellate
revi ew where appellants argued in circuit court only that evidence
was insufficient to establish arnmed robbery and was therefore al so
insufficient to establish felony nurder.

| NCONSI STENT VERDI CTS - Inconsistent verdicts of guilty of felony
murder but not guilty of only possible underlying felony will not
be tolerated where inconsistency results from jury having been
msled by trial court’s instructions and not from m stake,
conprom se, or lenity.

JURY | NSTRUCTI ONS - Appel late court wll decline to recognize plain
error in trial court’s failure to instruct on difference between
armed robbery and attenpted arned robbery where no such instruction
was requested, no objection was |odged to instructions as given,
and evidence supports conclusion that undue prejudice was highly
unl i kel y.

ARGUMENT OF COUNSEL - Challenge to propriety of prosecutor’s
comment during closing argunent, that state had not been permtted
to elicit certain testinmony from wtness, waived by failure to
object to comment at trial — prosecutor’s coment proper in any
event as response to defense counsel’s attenpt in his own closing
argunment to m scharacterize witness' s testinony.

EXPERT TESTI MONY - Medi cal exam ner accepted by court as expert in
forensic pathology properly permtted to testify, based on paths
bul l ets took through victims body, as to where shooter could have
been standing and where could have been holding gun —even if
error, adm ssion of evidence harmess in that trajectory of bullets
had no bearing on whether victimkilled during course of felony.
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Appel lants WIlliam A Bates and N cholas S. Beharry
chal l enge their convictions by a jury in the Crcuit Court for
Baltinmore City. The jury convicted Bates of felony murder, use
of a handgun in the comm ssion of a crinme of violence, attenpted
arnmed robbery, and conspiracy to commt armed robbery. It
convi cted Beharry of felony nmurder and conspiracy to commt arned
robbery. The jury found both appellants not guilty of first
degree preneditated nurder, second degree intent to kill nurder,
and armed robbery. It also found Beharry not guilty of attenpted
arnmed robbery and use of a handgun in the comm ssion of a crine
of viol ence.

After merging the underlying felony into felony nurder,
the court sentenced Bates to life inprisonnment for felony nurder;
15 years, to be served consecutively, for use of a handgun; and
15 years, to be served concurrently with the |life sentence, for
conspiracy. The court sentenced Beharry to life inprisonnment
with all but 30 years suspended for felony nurder and 15 years,
to be served concurrently, for conspiracy.

| SSUES
In this appeal, it is argued that:
| . The evidence was insufficient to

support (i) Bates’s convictions for felony

mur der, attenpted arned robbery, and

conspiracy to commt arned robbery, and

(1i) Beharry' s convictions for felony nurder

and conspiracy to commt arned robbery;

1. Beharry' s felony nmurder conviction
cannot stand since Beharry was found not



guilty of arned robbery and attenpted arned
r obbery;

I11. The trial court commtted plain
error by failing to include, inits
instructions to the jury, a definition of
“attenpt;”
V. The trial court erred by permtting
the prosecutor to engage in inproper closing
argunent ; and
V. The trial court erred by permtting
an expert witness for the State to testify
beyond the scope of his expertise.
Because we find nerit in the second argunent, we shall reverse
appel l ant Beharry’s felony nurder conviction. W shall otherw se
affirmthe judgnments of the trial court.
FACTS
The victimin this case, O ayton “Hank” Cul breth, owned
a beauty salon on East 36th Street in Baltinore. He was also a
drug deal er who was known in the nei ghborhood to deal in |arge
guantities. Culbreth lived in an apartnment upstairs fromhis
salon. At about 10: 00 PM on Decenber 27, 1997, Cul breth was shot
to death just outside the salon’s front door
A witness for the State, who was sitting in a car
parked just across the street fromthe sal on when the shooting
occurred, testified that she heard a | oud bang, then saw the
front door to the salon swing open. Culbreth appeared to fal

backwards out the door and down the steps. Another man, whomthe

witness identified as Bates, stepped out the door after Cul breth



and shot Cul breth several tinmes as he lay on the ground. Bates
then stepped over Cul breth’s body and wal ked away. Monments |ater
a second man, whomthe witness identified as Beharry, cane out of
the salon. Beharry also stepped over the victinms body, then

wal ked up the street and caught up with Bates. The two left the
scene together.

Beharry’ s nephew, Andre Davis, who occasionally stayed
at Beharry’'s house, testified that Beharry sonetines bought drugs
from Cul breth. One night before the shooting, Davis overheard a
conversation at Beharry’s house between Beharry and two nen whom
Davi s knew as Dam en and Shawn. The nen left, but returned the
next night around 10:00 with a third man, appellant Bates. At
that time, Davis's girlfriend was visiting himat Beharry’s
house. Davis testified that, because he had overheard the
conversation the night before, and because he was on parole, he
did not want to be present with Bates, Shawn, Dam en, and
Beharry. He explained: “1’"mnot part of that anynore. |’ve been
to prison. | did ny tinme and I'mtrying to better nyself.”

Davis therefore left the roomwth his girlfriend.

Davis testified that a few mnutes |ater, when his
girlfriend decided to go honme, he wal ked her to the door. At
that tinme, Bates, Beharry, Shawn, and Dam en were | eaving the
house as well. Beharry returned 10 to 15 mnutes |ater.
According to Davis, Beharry was “real frantic and panicky.”
Beharry was “crying, sweating, and real jittery.” Wthin five
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m nutes, Bates returned to Beharry’s house. Bates, however, was
“nonchalant.” Davis testified that Bates pulled out a bl ack,
sem -aut omati ¢ handgun and tried to put a magazi ne of ammunition
init.

Cynthia Horton, the girlfriend of the victim Cul breth,
testified that at 9:00 PM on Decenber 27, 1997, about one hour
before the shooting, Cul breth had stopped by the store where she
wor ked. The two had nmade plans to go out that eveni ng when she
got off work, and Cul breth had given her $100.00. Wen Cul breth
gave Horton the noney, she saw that he had two rolls of cash on
his person. Horton testified that one of the rolls consisted of
$1.00 bills, and the other roll consisted of $100.00, $20.00, and
$10.00 bills. She estimated that Cul breth had about $1,200.00 in
that roll. Horton called Culbreth at his home at 9:30 PM then
again at 10:00 to tell himshe was on her way over. Wen she
arrived, however, the police were on the scene and Cul breth was
dead. A nedical exam ner testified that Cul breth had been shot
once in the left shoulder and once in the upper right area of his
chest.

Det ective Homer Pennington, the primary investigator in
the case, testified that $4.75 and a small anmount of suspected
crack cocaine was recovered fromCul breth’s person. Police went
t hrough Cul breth’s beauty sal on and apartnent and found not hi ng
in disarray. They did not recover the cash that Horton saw in
Cul breth’ s possession. Penni ngton acknow edged, however, that
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the officers did not go through drawers and closets in the sal on
and apartnent, nor did they ook in the salon’s cash register.
According to Pennington, the officers were sinply | ooking for
“anything that would junp out at us.”
DI SCUSSI ON
I
Sufficiency of the Evidence

Appel | ant Bates chal l enges the sufficiency of the
evi dence to support his convictions for felony nurder, attenpted
arnmed robbery, and conspiracy to commt armed robbery. He does
not specifically challenge his conviction for use of a handgun.
Appel | ant Beharry chal |l enges the sufficiency of the evidence to
support his convictions for felony nurder and conspiracy to
commt arnmed robbery. Neither appellant has preserved his
sufficiency challenge for this Court’s review.

Appel l ants posit that their felony murder convictions
were based on attenpted arned robbery, of which Bates but not
Beharry was convicted. For purposes of this argunent only,
Beharry tacitly concedes that, under ordinary circunstances, he
could be found guilty of felony nurder so | ong as the evidence
was legally sufficient to establish each elenent of that crine,
even though the jury returned an inconsistent not guilty verdict
on the underlying felony that constituted one essential el enent

of felony nurder. See our discussion in Part Il, infra,



regardi ng i nconsistent verdicts. Each appellant argues that the
evidence was legally insufficient to establish that he commtted
attenpted arnmed robbery. They conclude that the fel ony nurder
convictions, as well as Bates’s conviction for attenpted arned
robbery, cannot stand. Appellants further argue that the
evi dence did not establish that they conspired to commt arned
r obbery.

Armed robbery “requires the taking of property of any
value, by force, with a dangerous or deadly weapon.” Bellany v.
State, 119 M. App. 296, 306, cert. denied, 349 Ml. 494 (1998).
“‘The crime, however, is not commtted unless there is an
intention to deprive the owner permanently of his property or the
property of another lawfully in his possession.’”” State v. CGover,
267 Md. 602, 606 (1973) (citation omtted). See generally M.
Code (1951, 1996 Repl. Vol.), 8 488 of Article 27. A defendant
is guilty of an attenpted arned robbery if, “wth intent to
commt [arned robbery], he engages in conduct which constitutes a
substantial step toward the comm ssion of that crine whether or
not his intention is acconplished.” Young v. State, 303 M. 298,
311 (1985) (adopting substantial step test for attenpts in
general). A defendant is guilty of conspiring to commt arnmed
robbery if he conbines with one or nore other persons to
acconplish an arned robbery. See generally Mnoker v. State, 321

Md. 214, 221 (1990) (defining conspiracy).
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The gi st of conspiracy is the unl awful
agreenent, which need not be spoken or formal
so long as there is a neeting of the m nds
reflecting a unity of purpose and design.

The crime is conplete when the unl awf ul
agreenent is nmade; no overt act in
furtherance of the agreenent is necessary.

The follow ng transpired during a bench conference at
the close of the State’s case in the trial bel ow

THE COURT: The State has concluded its
case.

[ COUNSEL FOR BATES]: On behal f of M.
Bates, Judge, | will nake a notion as to al
of the charges, all the counts and all the
char gi ng docunents.

THE COURT: Do you want to be heard on
it[?]

[ COUNSEL FOR BATES]: No, I'Il submt.
THE COURT: M. Craw ey?
[ COUNSEL FOR BEHARRY]: Your Honor, |
make the sane notion on behalf of M.
Beharry.
The court then permtted the jury to recess for |unch.
During the recess, the court questioned the prosecutor regarding
the charges she intended to submt to the jury. It specifically
asked the prosecutor, inter alia, what evidence supported the
charges of arned robbery and conspiracy to commt arned robbery.

Al t hough defense counsel were present, they did not participate

in the discussion in any way. The court then concl uded:



.« . [Ilnruling on a notion for
j udgnent of acquittal at the concl usion of
the State’'s case, all facts and inferences
must be viewed in a light nost favorable to
t he non-noving party.

Viewed in that light, and only viewed in
that light, | believe that one, or the jury,
can conme to the conclusion that the crines
with which the defendants have been charged
have been proven by the State and only
because the standard governing a notion for
judgnent of acquittal calls for a ruling upon
the notion based on a view of the facts and
inferences in the light nost favorable to the
State, that | am denying the notions.

Now, when | say that, | have no
problenms, with, for exanple, | think the
evidence with respect to the nmurder charge as
to Bates was rather clear, but wth respect
to the robbery as to both of them and
conspiracy to commt robbery, | think it’s
very circunstantial and inferential, and only
viewing it in a certain perspective can one
conme to the conclusion that these crinmes have
been commtted, and therefore, as | said, |I'm
denying the notions for those reasons.

Def ense counsel then advi sed each defendant, on the
record, as to his right to testify, and each defendant chose not
to take the stand. The defense rested w thout calling any
W t nesses. Counsel for Bates then renewed his notion for
j udgnment of acquittal and argued:

oo | would submt on all the charges,

in particular the robbery counts, that

theres —and | wll adopt the Court’s

ar gument .

Because of the anmount of tine between

the time that the State’s w tness who

testified that the victi mhad noney, because

t he anount of tinme between that nonent and

t he noment when the shooting was all eged to
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have occurred, and because of the lack of a

t hor ough search on the part of the police in
this case, the noney could have been anywhere
i nside of the shop.

So I'll submt on those comments.

Referring to an earlier notion in limne, in which he sought to

excl ude as inproper “habit” evidence the testinony of Cynthia

Horton that Cul breth usually carried a | arge anmount of noney on

hi s person, counsel for Beharry added:

Agai n,

Your honor, actually, | would go back to
renew a portion of nmy notion in |limne and
joinin wth counsel’s argunent to the extent
t hat counsel seeks to establish a condition,
and argue that the sanme condition now exi sts.

And | objected when this evidence was
of fered, and now exists at sonme |ater tine,
as if this condition would go unchanged. But
the sheer nature of noney is to be placed or
put sonmewhere el se

| don’t believe that —what we have
basically is an opinion by a witness who's
not a resident of the honme, who's not there,
maki ng an opinion that which now we’'re
supposed to assune, based on that opinion,
that that noney was actually present, w thout
any type of thorough search or any
i nvestigation whatsoever, other than that
opi ni on.

the court denied the notions. The court commented: “[I]f

the jurors view all of the evidence in the same way, by way of

inferences, then | think that there is enough, though it may be

by a hairline, but enough for themto reach a concl usion of

guil t,

so the notions are denied.”

Maryl and Rul e 4-324(a) provides, in pertinent part:
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A defendant nmay nove for judgnent of

acquittal on one or nore counts, or on one or

nore degrees of an offense which by lawis

divided into degrees, at the close of the

evi dence offered by the State and, in a jury

trial, at the close of all the evidence. The

def endant shall state with particularity al

reasons why the notion should be granted.
(Enphasi s added.) The Court of Appeals has made clear that
“[t]he language of the rule is mandatory.” State v. Lyles, 308
Md. 129, 135 (1986). A defendant may not argue in the trial
court that the evidence was insufficient for one reason, then
urge a different reason for the insufficiency on appeal in
chal I enging the denial of a notion for judgnent of acquittal.
See, e.g., Gaves v. State, 94 Md. App. 649, 684 (1993)
(appel l ant coul d not appeal assault conviction on basis that
identification evidence was insufficient where defense counsel
did not nention identification evidence in noving for judgnent of
acquittal), rev'd on other grounds, 334 Md. 30 (1994). That is,
t he chal | enge made on appeal to the sufficiency of the evidence
must be the sane as that made below. Cf. Garrison v. State, 88
Md. App. 475, 478 (1991) (defendant who noves for judgnent of
acquittal based on the sufficiency of the evidence but then
“subm ts” without articulating particularized reasons for the
notion waives any challenge to the sufficiency of the evidence on
appeal ), cert. denied, 325 Mi. 249 (1992); Brooks v. State, 68
Md. App. 604, 611 (1986) (“a notion which nerely asserts that the

evidence is insufficient to support a conviction, wthout
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speci fying the deficiency, does not conply with the Rule and thus
does not preserve the issue of sufficiency for appellate
review'), cert. denied, 308 Mi. 382 (1987).

In moving for judgnent of acquittal at the close of the
State’s case, neither counsel for Bates nor counsel for Beharry
asserted that the evidence was insufficient or particul arized any
basis for such an argunent. In renewing their notions at the
cl ose of all evidence, both counsel argued only that the evidence
was insufficient to establish armed robbery in that it failed to
show t hat any noney was actually taken from Cul breth. Neither
counsel suggested that the State had failed to show that Bates
and Beharry intended to commt an arned robbery of Cul breth. Nor
did counsel suggest that the evidence failed to establish that
Bat es and Beharry took a substantial step —al beit possibly an
unconsunmat ed one —toward doing so. Apart fromthe challenge to
the evidence regarding the all eged underlying felony of arned
robbery, which did not address attenpted arned robbery, counsel
made no argunent as to felony murder. Likew se, counsel failed
to argue specifically that the evidence was insufficient to
establish conspiracy to commt arned robbery.

In short, counsel failed to articul ate bel ow t he
argunents now urged on appeal regarding the sufficiency of the

evidence. The argunents under Issue | have been wai ved.
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[
| nconsi stent Verdicts

At the start of the sentencing hearing, the trial court
indicated that, after trial, counsel for Beharry had noved to set
asi de Beharry’s felony nurder conviction. See generally M. Rule
4-331(b). The filing of that notion is not noted in the docket
entries, and no witten notion is included in the court file. In
any event, counsel for Beharry contended at the sentencing
hearing that, because Beharry was found not guilty of arned
robbery and attenpted arned robbery -- the only possible
underlying felonies -- , his conviction for felony nurder was
i nproper. Counsel pointed out that conspiracy to commt arned
robbery, of which Beharry was convicted, is a m sdeneanor and
therefore is not an adequate predicate for felony nurder. See
generally Code (1951, 1996 Repl. Vol., 1998 Cum Supp.), 8§ 410 of
Art. 27 (setting forth the felonies and attenpted fel onies that
may serve as the predicate for a felony nurder conviction).

Beharry reiterates this argunent on appeal. He adds
that the trial court never instructed the jury that it could only
convict Beharry of felony nurder if it found himguilty of arnmed
robbery or attenpted arned robbery. See Mack v. State, 300 M.
583, 597 (1984) (explaining that “an instruction directing the
jury to render consistent verdicts is beneficial because it

m nimzes the possibility of inconsistent verdicts that result in
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a conviction contrary to law'). Beharry concedes that his
counsel never requested such an instruction, but asserts that
“[t]he jury's verdict as it stands raises a serious question as
to whether the jury was in fact convinced beyond a reasonabl e
doubt of all of the material elenents of felony-nurder.”

I n Maryl and,

to secure a conviction for first degree

mur der under the felony nmurder doctrine, the

State is required to prove the underlying

felony and the death occurring in the

perpetration of the felony. The felony is an

essential ingredient of the nurder

conviction. The only additional fact

necessary to secure the first degree nurder

conviction, which is not necessary to secure

a conviction for the underlying felony, is

proof of the death. The evidence required to

secure a first degree nurder conviction is,

absent the proof of death, the sanme evidence

required to establish the underlying felony.
Newt on v. State, 280 Md. 260, 269 (1977) (enphasis added).
“[T] here nust be direct causal connection between the hom cide
and the felony.” Minford v. State, 19 M. App. 640, 644 (1974).
At the sane tinme, the Court of Appeals has made cl ear that
i nconsi stent verdicts by juries in crimnal cases are tolerated
in Maryl and, provided there is no “proof of actual irregularity,”
Ford v. State, 274 Md. 546, 553 (1975) (affirmng conviction for
use of handgun in conm ssion of felony where jury acquitted
def endant of underlying felony), and provided there is sufficient
evi dence to support the conviction the jury has returned. See

Mack v. State, 300 Md. at 597 (also affirm ng use of handgun
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conviction where jury acquitted defendant of underlying felony).

See generally United States v. Powell, 469 U S. 57 (1984)

(affirmng conviction for violating federal statute by using

tel ephone to facilitate certain felonies where jury acquitted

def endant of underlying felonies); Dunn v. Unites States, 284

U S 390 (1932) (affirmng conviction for maintaining common

nui sance by keeping intoxicating |iquor for sale where jury

acqui tted defendant of possession of |iquor and sale of |iquor).
W interpret Ford, supra, 274 Md. at 553, as permtting

i nconsistent jury verdicts in a crimnal case if a review ng

court would have to speculate as to the reason for the

i nconsi stency. The rationale for tolerating inconsistent

verdi cts under such circunstances is “[t]he general view.

that inconsistencies my be the product of lenity, mstake, or a

conprom se to reach unanimty, and the continual correction of

such matters would underm ne the historic role of the jury as

arbiter of questions put toit.” Shell v. State, 307 MI. 46, 54

(1986) (making clear that inconsistent verdicts will not be

tolerated in court trials). “[T]here is a ‘reluctance to

interfere with the results of unknown jury interplay,’ at |east

w t hout proof of ‘actual irregularity.”” Id. (quoting Ford, 274

Ml. at 553). As the Suprenme Court explained in Powell, 469 U. S

at 65:

| nconsi stent verdicts . . . present a
situation where “error,” in the sense that
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the jury has not followed the court’s

instructions, nost certainly has occurred,

but it is unclear whose ox has been gored.

G ven this uncertainty, and the fact that the

Governnment is precluded fromchall enging the

acquittal, it is hardly satisfactory to all ow

the defendant to receive a newtrial on the

conviction as a matter of course.
It follows that when it is apparent fromthe record that the jury
was msled by the court’s instructions, and the inconsistent
verdicts clearly are not the product of lenity, m stake, or
conprom se on the part of the jury, the inconsistency shoul d not
be tol erat ed.

It is well established in Maryland that a jury may
render inconsistent verdicts when a defendant is charged with a
felony or crinme of violence and use of a handgun in the
comm ssion of that felony or crine of violence. Thus, the jury
may find the defendant guilty of the handgun violation but not
guilty of the underlying felony or crinme of violence. See Ford,
274 Md. 546; Mack, 300 Md. 583. Whether inconsistent verdicts can
be tolerated in a felony nurder case, such that a defendant may
be found guilty of felony nurder but not guilty of the only
possi bl e underlying felony, is a question of first inpression in
this State, however. See generally New Jersey v. Gey, 685 A 2d
923 (N. J. 1996); Robinson v. Georgia, 357 S.E.2d 74 (Ga. 1987);
and M chigan v. Horton, 310 NNW2d 34 (Mch. C. App. 1981) (al

recogni zing that felony murder conviction may stand even where

def endant acquitted of underlying felony). Cf. Mssachusetts v.
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Ham [ ton, 582 N E.2d 929 (Mass. 1991) (allow ng convictions for
fel ony murder and underlying felony of arned robbery to stand
even though jury found defendant not guilty of carrying the
shotgun used in robbery). Contra Mahaun v. Florida, 377 So.2d
1158 (Fla. 1979), and New York v. Mtchell, 408 N Y.S. 2d 513
(N.Y. App. Div. 1978) (both reversing felony murder conviction
wher e defendant acquitted of underlying felony). W hold that,
regardl ess of whether inconsistent jury verdicts can be tol erated
in a felony murder case under ordinary circunmstances -- and we
make no coment on whet her such verdicts can in fact be tolerated
-- , the inconsistency in the case sub judice cannot be

t ol er at ed.

As we have indicated, even if we were to apply the rule
regardi ng inconsistent jury verdicts to the case at hand, we
could not permt the inconsistency if (i) it was apparent from
the record that the jury was msled by the court’s instructions
and did not render the inconsistent verdicts due to m stake,
conprom se, or lenity, or (ii) the evidence was insufficient to
support the felony nmurder conviction. W need not conmment upon
the sufficiency of the evidence in the instant case, as we are
convinced that the verdict was the product of confusing jury
instructions. In instructing the jury on felony nurder, the
trial court stated:

In order to convict the defendants of
first degree felony nurder, the State nust
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prove that the defendant or another
participating in the crime with the defendant
commtted the nurder in question, and that,
in fact, the defendant, or another
participating in the crime with the
defendant, killed the victimin question,
Clayton Cul breth, and that the act resulting
in the death of Cayton Cul breth occurred
during the conmm ssion or attenpted conmi ssion
of the robbery wth which the defendants

have been charged. It is not necessary for
the State to prove that the defendants
intended to kill the victim

As Beharry points out, the court never instructed the jury that
in order to find Beharry guilty of felony nurder, it had to find
himguilty of arned robbery or attenpted arned robbery. The
court’s instruction on felony nurder suggested that Beharry could
be found guilty if the victimwas killed during an attenpted
armed robbery by Bates, so long as Beharry participated with
Bates in the conm ssion of sone unspecified crine. On this
instruction, the jury could have found Beharry guilty of felony
murder even if it believed that he did not participate in the
attenpted arned robbery.

The court’s instruction on acconplice liability did
nothing to clarify the matter. The court told the jury:

A person who aids and abets in the
comm ssion of a crine is as guilty as the
actual perpetrator, even though he did not

personally commt each of the acts that
constitutes the crine.

A person aids and abets the conm ssion
of a crinme by know ngly associating with the
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crimnal venture with the intent to help

commt the crinme, being present when the

crime is commntted and seeking, by sone act,

to make the crinme succeed.

In order to prove that the defendant

ai ded and abetted the comm ssion of a crine,

the State nmust prove that the defendant was

present when the crine was conmtted, and

that the defendant willfully participated

with the intent to make the crinme succeed.

Absent clarification that Beharry could only be convicted of
felony nmurder if the crinme he aided and abetted was the
underlying felony, the court’s nebul ous suggestion that Beharry
coul d be considered an acconplice if he “knowi ngly associat[ed]”
W th sonme unspecified “crimnal venture” may well have reinforced
the notion that Beharry’'s participation in the attenpted arned
robbery was not required for a felony nurder conviction.

In light of the inconsistent verdicts, we have no doubt
that the jury was affirmatively msled by the court’s
instructions. New Jersey v. Gey, supra, 685 A 2d 923, is
precisely on point. |In that case, the defendant, Gey, was tried
for: felony murder; the underlying felony of arson; and
conspiracy to conmt arson, which was not an adequate predicate
for felony nmurder. |In instructing the jury, the trial court
failed to make clear that an arson conviction was necessary to a
fel ony murder conviction, or that Grey could be guilty of arson

even if he did not personally start the fire. Al though the State

requested nore detailed instructions on the matter, defense
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counsel made no such request and even opposed sone of the State’s
suggestions. The jury returned inconsistent verdicts of guilty
of felony nurder but not guilty of arson. It found Gey guilty
of conspiracy to commt arson.

On appeal, the Suprene Court of New Jersey reversed the
fel ony nmurder conviction. The court explained that the rule
permtting inconsistent jury verdicts “should apply when the
reason for the inconsistent verdicts cannot be determned. In
such cases, we should not speculate as to whether the verdicts
resulted fromjury lenity, conprom se, or m stake not adversely
affecting the defendant.” 1d. at 926. Were there is “virtually
no ‘uncertainty’” as to the reason for the inconsistency,
however, the rule should not apply. |Id. at 927. The court
reasoned that the rule permtting inconsistent verdicts “does not
sanitize other trial errors.” 1d. at 929. The New Jersey court
acknow edged that in Powell, 469 U. S. at 66, the Suprene Court
“reject[ed], as inprudent and unworkable, a rule that would all ow
crimnal defendants to challenge inconsistent verdicts on the
ground that in their case the verdict was not the product of
lenity, but of some error that worked against them” It
observed, however, that Powel|l was not binding upon it. See
Gey, 685 A 2d at 925. The New Jersey court expl ained, noreover,

that the Powell Court was not faced with “any defect or
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unfairness in the trial proceeding,” and that its holding did not
purport to extend to such cases. |d. at 929.

The New Jersey court rejected the State’ s argunent that
the conviction should be upheld on the basis that the jury woul d
have found Gey guilty of arson had it been properly instructed.
Pointing out that the trial court’s instructions |left open the
possibility that felony nmurder could be based on conspiracy to
commt arson, see id. at 928, the court commented:

True, the jurors m ght have convicted

def endant as an acconplice to arson and

per haps they woul d have convi cted def endant
i f otherw se charged, but we cannot
substitute our interpretation of the verdict
for the jury's own.

The proper focus is on whether the
jurors validly found the defendant guilty of
felony murder. The sequence of events here
| eads to one conclusion: the jury undoubtedly
relied upon an inproper predicate felony, and
thus did not properly convict defendant; it
did not exercise lenity. A verdict based on
such an inproper predicate cannot stand.

This, then, is an idiosyncratic case.
It is not a case in which the jury having
“properly reached its conclusion on the
conmpound offense . . . then through m stake,
conprom se, or lenity arrived at an
i nconsi stent conclusion on the |esser
offense.” . . . It is a case in which the
i nconsi stency in verdicts is undoubtedly due
to the jury' s erroneous belief that it could
convi ct defendant of felony nmurder based on
t he conspiracy count.

Id. (citations omtted).
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Here, as in Gey, the jury nay have believed that
conspiracy to commt arned robbery was an adequate predicate for
felony murder. As we have observed, the jury instructions
suggested that Beharry could be found guilty of felony nmurder if
he associated with sonme “crimnal venture,” and if the victimwas
killed during an attenpted arnmed robbery by a person wi th whom
Beharry was associating in connection with that venture. As in
Gey, this is an “idiosyncratic” case where the inconsistent
verdicts clearly appear to be due to inproper instructions.
Beharry was found guilty of the greater, nore serious offense.
Thus, the verdicts do not appear to reflect conpromse or lenity.
It does not appear, noreover, that the jury made a m stake. The
jury could have arrived at the verdicts reached by foll ow ng the
court’s instructions. Under the circunstances, the inconsistent
verdi cts cannot be tol erated.

The State suggests that defense counsel’s failure to
object to the court’s instructions or to request an instruction
on consistent verdicts precludes Beharry from conpl ai ni ng on
appeal about the inconsistent verdicts. See MI. Rule 4-325(e).
We do not agree. As we explained in Jenkins v. State, 59 M.
App. 612, 620-21 (1984), nodified on other grounds, 307 Ml. 501
(1986) (regarding whether guilty verdicts of assault with intent
to murder and assault with intent to maimwere inconsistent):

Odinarily, a defendant’s failure to nmake a
tinmely objection to the court’s instructions,
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or toits omssion to give an instruction,
precl udes appellate review of any error
relating to the instructions. Subject to our
di scretionary right under Ml. Rule [4-325(e)]
to “take cogni zance of and correct any plain
error in the instructions, material to the
rights of the defendant,” by not raising the
i ssue below and affording the trial court an
opportunity to correct the problem the
defendant is deened to have waived his right
to conplain on appeal. \Were the error
arises fromthe rendition of inconsistent
verdi cts, however, although it could have
been avoi ded by appropriate instruction, it
ext ends beyond the matter of instructions.

“I't is a generally accepted rule that if
the jury should return a verdict which is
defective in formor substance, it should not
be accepted by the trial judge. It is
essential for the pronpt and efficient
adm ni stration of justice to prevent
defective verdicts from bei ng entered upon
the records of the court as well as to
ascertain the real intention of the jury in
their finding. Were a verdict is anbiguous,
i nconsi stent, unresponsive, or otherw se
defective, it is the duty of the trial judge
to call the jury's attention to the defect
and to direct themto put the verdict in
proper formeither in the presence of the
court or by returning to their consultation
room for the purpose of further
del i beration.”

(Citation omtted.) W further explained in Jenkins that, when
real prejudice is shown, we wll review on appeal an argunent
that verdicts were fatally inconsistent even if the defendant
failed to make the argunent below. See id.

Accordingly, we hold that the trial court abused its
di scretion when it denied Beharry’'s notion to set aside his

fel ony nmurder conviction. W reverse that conviction. Because
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Beharry has been found not guilty of the underlying fel ony,
retrial is prohibited. See generally Newton, 280 Mi. 260.
11
Jury Instruction on Attenpt

The trial court never instructed the jury as to a
crimnal attenpt, and never distingui shed between arned robbery
and attenpted arnmed robbery. The court neverthel ess submtted
both arned robbery and attenpted armed robbery to the jury, and
the jury found Bates qguilty of attenpted arnmed robbery. Bates
now contends that the trial court erred by failing to instruct
the jury as to attenpt. Bates concedes that such an instruction
was never requested. He asks this Court to take cogni zance of
plain error.

Taki ng cogni zance of error in a jury instruction where
no obj ection has been made is the exception rather than the rule.
See Md. Rule 4-325(e); Austin v. State, 90 Md. App. 254, 257-58
(1992). It is a matter that is entirely wthin the discretion of
the appellate court. See Austin, 90 Ml. App at 261-64. “[S]one
typi cal considerations that may influence us to exercise our
discretion includ[e], inter alia, (1) the egregiousness of the
error; (2) its inpact upon the defendant; and (3) the degree of
| awyerly diligence or dereliction involved.” Danna v. State, 91
Md. App. 443, 450, cert. denied, 327 M. 627 (1992) (citing

Austin, 90 MJ. App. at 267-72). See generally Rubin v. State, 325
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Md. 552, 558 (1992). “[A]s a general guide, . . . we wll take
cogni zance of and correct[, if at all,] an irrenedi able error of
conmm ssion, but not an error of omssion.” Brown v. State, 14
Md. App. 415, 422, cert. denied, 265 Md. 736 (1972).

Here, the alleged error was one of om ssion rather than
comm ssion. The court fully instructed the jury on the crinme of
armed robbery. Defense counsel did not object to the instruction
and did not request a further instruction on attenpt. A w tness
testified that she saw both appellants wal k out the front door of
Cul breth’s beauty sal on, and she saw Bates shoot Cul breth. G ven
this evidence, we deemit highly unlikely that Bates was unduly
prejudiced by the court’s failure to instruct the jury that an
attenpted robbery differed froma robbery in that it involved a
substantial step toward comm ssion of the offense but fell short

of consummation. W decline to recognize plain error.
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|V
Prosecutor’s C osi ng Argunent
As we have observed, Andre Davis testified to the
effect that two nmen whom he knew as Dam en and Shawn vi sited
Beharry the night before Cul breth was shot. Davis testified that
he overheard the conversation between the three nen that night,
and the prosecutor sought to elicit the specific contents of the
conversation. Upon a general objection by counsel for Bates, the
prosecutor proffered that Dam en and Shawn had asked Beharry to
hel p themrob Cul breth, and Beharry had declined. Counsel for
Beharry then contended that the information was excul patory as to
Beharry and conpl ained that the State had failed to reveal the
information to the defense prior to trial. He further argued
that the testinmony woul d be hearsay. After further discussion,
the prosecutor agreed to w thdraw her question regarding the
contents of the conversation. Davis testified, w thout
obj ection, that Dam en and Sean visited Beharry again the next
night, this tinme wwth Bates. Davis indicated that, because of
t he conversation he had overheard the ni ght before and because he
was on probation, he did not want any part of the gathering. He
therefore left the room Davis never revealed to the jury the
contents of the conversation he overheard.
The matter was revisited during closing argunent.

Counsel for Beharry argued:
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The State is trying to argue we have to
assune that Andre is correct, Andre Davis,
that there was sone type of association,
meeting or know edge of all of the gentlenen
al | eged.

Now, you know, again, not all four or
three or how many gentlenmen . . . are alleged
to have been at the scene or involved. [A]ll
of sudden [sic], they becone co-conspirators
based on an all eged neeti ng where no one said
t he word robbery.

Andre had said they were upset about
sonet hi ng, but nobody said the word robbery,
murder, crime, gun. No existence of a gun
fromthese alleged neetings. [N o evidence
t hat they even knew Hank was carrying $1200,
Hank was hone, Hank was doi ng anyt hi ng.

(Enmphasi s added.)
The prosecutor responded to these argunents in her
rebuttal closing argunent. She argued:

[ Counsel for Beharry] said you didn't
hear anythi ng about robbery and nurders. You
don’t know what they did because the judge
sust ai ned the objection. So you don’t know
what the conversation was, and he can't tel
you what it was and what it wasn’t because
it’s not in evidence.

What you do know is that Andre heard it
and he did not like it. He was on parole and
he did not want to get involved in it, that
when he saw themthe next day with M. Bates,
he said, “I"mtaking [ny girlfriend] and
going upstairs. |’mhaving no part of what
you are planning, planning as a conspiracy.”

Bat es and Beharry now contend that the prosecutor’s argunent

i nproper, and that the trial court erred by permtting it.
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Appel  ants concede that no objection to the argunent
was | odged at any tinme below. They posit that the court had “an
obl i gation i ndependent of defense counsel to intercede.” W are
not persuaded. Defense counsel neither objected when the
argunent was nade nor at any l|later point. Counsel did not
request a mstrial or a curative instruction. Thus, the matter
was never presented to the trial court and clearly is not
preserved. See generally MiI. Rule 8-131(a); lcgoren v. State,
103 Md. App. 407, 442, cert. denied, 339 Ml. 167 (1995).

In any event, we are satisfied that the prosecutor’s
rebuttal argunent was proper under the circunstances. The
argunent was a direct response to the disingenuous suggestion by
counsel for Beharry that the evidence established that Davis had
never heard any di scussion of a robbery plan and only assuned,

W t hout basis, that crimnal activity was afoot. The prosecutor
merely corrected defense counsel’s m scharacterization of Davis’'s

testi nony.

\Y
Expert Testi nony
Finally, Bates and Beharry contend that the trial court
erred by permtting an expert witness, Dr. Janmes Locke, to answer
a hypot hetical question posed by the prosecutor regarding the

possi bl e positioning of Cul breth and the triggerman when Cul breth
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was shot with the second bullet. Appellants contend that the
testinony involved the trajectory of the second bullet and
therefore required an expertise in ballistics. They point out
that Dr. Locke was accepted by the court as an expert in the
field of forensic pathology. Appellants argue that the testinony
regarding the path of the second bullet was beyond Dr. Locke’s
expertise. In the alternative, they contend that the testinony
was irrelevant, in that the jury could have reached its own
conclusion on the path of the bullet based on common know edge.
Assum ng arguendo that the trial court erred by
permtting the testinony, we are satisfied that the error was
harm ess. The jury convicted Bates and Beharry of felony nurder,
al t hough, as we have indicated, the felony nmurder conviction as
to Beharry nust be reversed. The trajectory of one of the two
bullets that killed Cul breth may have had sonme bearing on whet her
the killing amounted to first degree preneditated nurder, second
degree intent to kill nmurder, or manslaughter. Mansl aughter was
not submtted to the jury, however, as the court determ ned that
the charge was not generated by the evidence, and the jury found
bot h appellants not guilty of first degree preneditated nurder
and second degree intent to kill murder. The trajectory of the
bull et in question sinply could have had no bearing on the
determ nation that Cul breth was killed during the course of a

felony. Under the circunstances, “there is no reasonable
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possibility that the evidence conplained of . . . may have
contributed to the rendition of the guilty verdict.” Dorsey v.
State, 276 Md. 638, 659 (1976).

We are not persuaded, in any event, that an error was
commtted. As to the first contention, that the testinony was
beyond Dr. Locke’s expertise, we note that a witness may be
qualified as an expert in a certain area if the wtness has
“*such skill, know edge, or experience in that field or calling
as to nmake it appear that his opinion or inference will probably
aid the trier [of fact] in his search for the truth.’” Consol
Mechani cal Contractors, Inc. v. Ball, 263 Ml. 328, 338 (1971)
(citation omtted). There is no dispute that Dr. Locke, a
qualified forensic pathol ogi st, exam ned both gunshot wounds and
determ ned that both wounds were responsible for Culbreth’s
death. In making this determnation, Dr. Locke exam ned the
paths the bullets took through Cul breth’s body and the damage
caused by the bullets. The trial court concluded that “as an
expert in forensic pathology, [Dr. Locke could] testify as to the
manner of death, the cause of death,” and that the hypotheti cal
question required himto do no nore than that. W agree. In
answering the prosecutor’s hypothetical question, Dr. Locke
indicated only that, based on the path the bullet took through
Cul breth’s body, the shooter could have been standing inside the

doorway and hol ding the gun either at the door or just outside of
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it, wwth Cul breth standing a step outside the door. The doctor
testified within the area of his expertise.

Appel I ants’ second contention, that the testinony was
irrelevant, is equally unavailing. Expert testinony is relevant
if “the jury will receive appreciable help fromthe expert
testinony in resolving the issues presented in the case.”

Simons v. State, 313 Md. 33, 42 (1988). As we have indicated,
when the testinony in question was offered, the State was
seeking, in addition to the felony nmurder convictions,
convictions of first degree preneditated nmurder or second degree
intent to kill murder. Appellants do not argue that the
positions of the gunman and the victimwhen the second shot was
fired were irrelevant to the nature of the nmurder. They argue
only that the jury, onits own, could have ascertai ned where
those involved were standing. W are satisfied that a | ayperson
coul d not be expected to calculate such informati on on his or her
own and coul d recei ve appreciable help froma nedical doctor with
ext ensi ve experience in exam ning bullet wounds.
JUDGVENT OF FELONY MURDER AS
TO BEHARRY REVERSED; JUDGVENTS
OTHERW SE AFFI RMED;, COSTS TO
BE PAID 4/5 BY APPELLANTS AND

1/5 BY MAYOR AND CI TY COUNCI L
OF BALTI MORE
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