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In 1990, appellant Robert F. Biser sought judicial reviewin
the Crcuit Court for Harford County of the decision of the Board
of Appeals (Board) of the Town of Bel Air. On January 26, 1990,
the trial court (Baldwn, J.) issued an order requiring the Town of
Bel Air to grant appellant the special exceptions and variances
allowing himto use buildings for comrerci al purposes on property
zoned residential. On Septenber 25, 1992, appellant filed suit in
the circuit court against appellees Carol L. Deibel, Edsel A
Docken, and four other defendants for conpensatory and punitive
damages alleging the intentional and negligent deprivation of
property rights, and the tort of negligent msrepresentation
arising from the Board' s initial denial of his request for the
speci al exception.

In response, appellees filed a joint menorandum for summary
j udgnment, which the lower court (Carr, J.) granted. Appel | ant
filed an appeal to the Court of Special Appeals. On Decenber 31,
1997, this Court affirmed the grant of sunmmary judgnent on three
counts, but reversed the judgnent for appellees on Count 1V, and
remanded for further proceedings. Soon thereafter, appellees filed
a second nmotion for summary judgnent alleging that they were
entitled to public official immunity. On Novenber 30, 1998, the
trial court issued a witten opinion and order granting appellees’
motion for summary judgnent. Appellant tinely noted this appeal
and presents for our review two questions, which we restate as

foll ows:
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Did the trial court err by concluding
that appellee Deibel was a public
official entitled to i Mmunity?
1. Ddthe trial court err in holding, as a
matter of law, that appellant failed to
state a claim of negl i gent
m srepresentation upon which relief can
be granted agai nst appel | ees?
For the reasons set forth herein, we answer appellant’s
guestions in the negative, and affirm the judgnment of the | ower

court.

FACTUAL BACKGROUND

Appel  ant owns two contiguous tracts of land situated in the
R-2 zoning district in the Town of Bel Air upon which he sought to
construct two office buildings. The town zoning ordinance
permtted the conversion of a dwelling into a professional office
space only upon approval as a special exception by the Board. 1In
August 1988, appellant nmet with appellee Carol L. Deibel, Director
of Planning and Community Devel opment (Director of Planning) for
the Town of Bel Air, to discuss the particulars that would all ow
himto construct office buildings on the property. Deibel advised
appel l ant that he should obtain setback variances fromthe Board
before constructing the office buildings; he should thereafter
request approval of the special exception once the buildings were
substantially conplete. After the setback variances were granted,
appel l ant was to construct the two buildings to appear as if they

were residential dwellings.
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On Septenber 27, 1988, appel |l ant appeared before the Board for
a hearing on his application for setback variances, and his request
was granted. Appellant, in May 1989, conpleted his building plans
and submtted applications for building permts to appell ee Edsel
A. Docken, Assistant Planner of the Town of Bel Air. \Wen Docken
reviewed the plans, he discovered that the buildings were designed
solely for commercial use and were, in fact, |abeled as office
bui l dings. Docken then altered the applications by striking out
the reference to “commercial office building” and replacing it with
the word “dwelling.” Docken advised appellant that this alteration
on the application nust be done, because the buil dings could not
yet be commercial structures.

The building permts for the construction of residential
dwel lings were issued on June 27, 1989 and, subsequently, appell ant
began construction. |In August 1989, appellant sought approval of
the project’s underground storm water nanagenent facility.
Appel  ant was i nformed that approval for the stormwater managenent
facility could not be given until the Board had granted specia
exceptions that would permt conversion of the structures from
residential to commercial use. Deibel advised appellant that the
bui | di ngs woul d have to be substantially conpleted in order to be
granted special exceptions. On Septenber 26, 1989, after having
conpleted the necessary construction, appellant presented his
application to the Board, which challenged appellant’s application

and adj ourned the hearing w thout rendering a decision. Two days
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| ater, David Ranney, the Town Superintendent of Public Wrks,
i ssued a stop-work order, stating that the buildings did not conply
with the building code requirenents for residential dwellings. The
order directed that the structures be made suitable for residential
use. On COctober 2, 1989, appellant nmet with appellees and ot her
town officials to discuss the stop-work order. As a result of the
meeting, appellant agreed to resubmt building plans that would
include kitchen facilities and bathroons for each building in order
to conply with the code. Additionally, as part of the agreenent,
the stop-work order would be lifted as soon as new buil di ng pl ans
wer e conpl et ed.

On Cctober 24, 1989, the Board of Appeals again considered
appel l ant’ s request for special exceptions to convert the buil di ngs
for commercial use. Appellant informed the Board of his
conversations with Deibel along with the conditions that had been
agreed upon for lifting the stop-work order. The Board, on Cctober
29, 1989, issued a letter denying appellant’s application. I n
response, appellant appealed the Board’s ruling to the Crcuit
Court for Harford County (Carr, J.). On January 26, 1990, the
| ower court reversed the Board' s ruling and remanded the matter to
the Board wth instructions to grant the requested special
exceptions and variances. The Board conplied wth the |ower
court’s order and granted the special exceptions and vari ances.

On Septenber 25, 1992, appellant filed a conplaint in the

circuit court against appellees and four other enployees of the
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Town of Bel Air. Appellant filed suit to recover |osses sustained
as aresult of the delays in conpletion of the project. Appellees
and the four other defendants filed a joint notion for sunmary
judgnment. The trial court granted summary judgnment in favor of all
of the defendants and determ ned that they were protected by public
imunity. Appellant tinely filed an appeal to this Court, which in
turn affirmed the entry of summary judgnents in favor of appellees
on three of the four counts. Wth respect to appellees, we held
that there was no support in the record for the lower court’s
conclusion that their positions qualified them for official
immunity, and remanded for further proceedings on that issue.
Fi ndi ng that appellant’s challenge to the circuit court’s ruling
t hat appellees acted wthout malice, as of a matter of |aw, was
noot, we declined to address that issue.

On remand, appellees noved for summary judgnment. The circuit
court granted summary judgnent in favor of appellees and held that
Dei bel qualified for immunity by virtue of her position, but Docken
did not. Although Docken was not entitled to imunity, the | ower
court concluded that neither appellee was liable for negligent
m srepresentation on the facts presented. Appellant tinely noted

this appeal .
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DI SCUSSI ON

Appel | ant nmaintains that the lower court erred in determning
that Dei bel was entitled to public official imunity. He argues
that Deibel failed to satisfy the elenents that constitute public
of ficial status. Specifically, he asserts that the sovereignty
Dei bel exercised was not exercised in her own right. Dei bel
contends that her positions as the Director of Planning and the
Zoning Adm nistrator entitle her to public official status and,
therefore, to public official imunity, since her job was created
by law and involves continuing rather than occasional duties.
Further, she urges that, by enforcing the subdivision regulations
and zoning ordinances, she “exercise[s] sonme portion of the
soverei gn power of the State.”

It is well established that an individual who is a public
official, as opposed to a governnent enployee, is inmune from
l[tability for “his [or her] tortious conduct occurr[ing] while he
[or she] was perform ng discretionary, as opposed to mnisterial,
acts in furtherance of his [or her] official duties.” See Janes v.
Prince George’s County, 288 M. 315, 323 (1980) (enphasis added;
citations omtted). In addition, 8 5-321(b)(1) of the Maryl and
Code provides in relevant part:

An official of a municipal corporation, while
acting in a discretionary capacity, wthout

malice, and within the scope of the official’s
enpl oynment or authority shall be immune as an
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of ficial or i ndi vi dual from any civil
liability for the performance of the action.

Mb. CopeE (1995 Repl. Vol.), Crs. & Jub. Proc. 8 5-321(b)(1).

I n Ducan v. Koustenis, 260 Md. 98, 105 (1970), the Court of
Appeal s set forth the following criteria for determ ning whether a
person is a public official:

(1) the position was created by law and
i nvol ves continuing and not occasional

duti es;

(2) the holder perforns an inportant public
duty;

(3) the position calls for the exercise of
sonme portion of the sovereign power of
the State; and
(4) the position has a definite term for
which a comm ssion is issued and a bond
and an oath are required.
The four guidelines are not conclusive and each may be given
greater or |esser enphasis depending on the factual circunstances.
Janmes, 288 M. at 324. Moreover, an individual who fails to neet
nost of these tests may still be considered a public official if he
or she exercises a large portion of the sovereign power of
governnent. 1d. at 324-25.
In the case at bar, neither party disputes that both of
Dei bel s positions involve continuing and not occasional duties.
Both parties acknow edge that neither of Deibel’s positions have a
defined termfor which a comm ssion has been issued. No bond or

oath in either <capacity as D rector of Planning or Zoning

Adm ni strator has been taken. Appellant mainly focuses on whet her
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Dei bel s positions were created by | aw, and whether they call for
t he exercise of sonme portion of the sovereign power of the State.
In support of the notion for summary judgnent, the circuit
court was provided copies of certain sections of the Bel Air Town
Code establishing that both the positions of Director of Planning
and of Zoning Admnistrator are created by law. The Town’s Charter
whi ch establishes the position of Director of Planning is provided
for in Section 602 of the Towmn of Bel Air Code which states: “In
addition to the Town Adm nistrator there nmay be departnent heads
including a Chief of Police, Superintendent of Public Wrks,
Director of Planning and a Town Cerk.” Section 602(b) requires
the Town Adm nistrator to appoint the Director of Planning with the
approval of the Board of Town Conmm ssioners. Further, Zoning
Ordinance No. 208 Article 15.01 states: “There is hereby
established the office of Zoning Adm nistrator to enforce this
Ordinance in accordance with its admnistrative provisions.”
Clearly, the positions of Director of Planning and of Zoning
Adm ni strator are established by the Code of the Town of Bel Air
as public offices that are appointed by the conm ssioner and
created by | aw.

Appel | ant next asserts that the sovereign power that Deibel
exercises is not exercised in her own right. This contention is in
direct contravention of the Town of Bel Air Devel opnment Regul ati ons
Section 2.03 (1997), which states that the Zoning Adm ni strator has

the power and duty to conduct inspections and surveys to determ ne
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whet her violations of the =zoning ordinance exist. These
regul ations al so cloak Deibel wth the authority to seek crim nal
or civil enforcenent of the ordinance and take any action on behal f
of the county to abate any violation or potential violation. See
section 2.03. This evidence plainly establishes that Dei bel was
acting subject to the direction and control of the soverei gn when
she advi sed appel |l ant of the changes he needed to nake in order to
obtain the special exceptions. Accordingly, the |ower court
correctly determ ned that Deibel was a public official under the
gui delines set forth in Janes.

The |l ower court also correctly ruled, as a matter of |aw, that
Dei bel acted in a discretionary capacity. ““Discretion’ is the
power conferred upon [public officials] by law to act officially
under certain circunstances according to the dictates of their own
j udgment or conscience, and uncontrolled by the judgnent or
conscience of others.” Ashburn v. Anne Arundel County, 306 M.
617, 623 (1986) (quoting Schneider v. Hawkins, 197 M. 21, 25
(1940)). \Wether an act of a public official is discretionary or
m ni sterial turns on whether the act “which invol ves an exercise of
[the official’s] personal judgnent also includes, to nore than a
m nor degree, the manner in which the police power of the State
shoul d be utilized.” James, 288 M. at 327.

In the case sub judice, Deibel acted in a discretionary

capacity as both the Director of Planning and Zoni ng Adm ni strator.
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The job description for the Director of Planning, set out in the
Town Code, provides that the director is responsible for “managi ng
the overall land use planning function for the Town, and reviews
all plans and specifications for all construction, devel opnent and
redevel opnent to insure conpliance with appropriate |laws and
regul ations.” Clearly, Deibel used her own judgnment when she
advi sed appellant of what changes needed to be made in order to
obtain a variance and perm ssion to construct a commercial buil ding
in a residential area. Hence, the decisions made by Deibel as
Director of Planning are inherently discretionary.

I n addition, Deibel has discretion to nake decisions in her
capacity as Zoning Adm nistrator. Article 15.02 of the Zoning
Ordinance explicitly states that “[i]t shall be the duty of the
Zoning Admnistrator to issue a Zoning Certificate provided he [or
she] is satisfied that the building or prem ses and the proposed
use thereof conformwith all the requirenents of this O dinance.”
(Emphasi s added.)

Deibel is required to exercise her judgnent to make these
determ nations when issuing a permt to an entity or individual.
Hence, this position requires one to make a discretionary, not a
m ni sterial decision. Although Dei bel does not satisfy all four
prongs of the above test, the law of the Town of Bel Air has
bestowed on her position of Zoning Adm nistrator discretionary
power sufficient to qualify her as a public official. Therefore,

the trial court correctly determned, fromthe evidence submtted
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to it, that appellee Deibel was a public official who acted in a

di scretionary capacity, as a matter of |aw

Appel lant also contends that the circuit court erred in
hol di ng t hat appel | ees wer e not liable for negl i gent
m srepresentation. Specifically, appellant asserts that he
proceeded in reliance wupon appellees’ representations, which
consisted of directions with respect to seeking approval for his
commercial construction project. Appel l ant argues that his
reliance on appellees’ statenents and directions caused himto
suffer substantial |osses due to the delays in the conpletion of
hi s project.

Appel l ees counter by arguing that appellant’s claim for
negligent msrepresentation is precluded because he failed to
establish that appellees owed hima duty of care. Appellees assert
that the evidence presented does not support a finding that there
was a special relationship between the parties at the tinme the
statenments were nade. Appellees also contend that neither of them
provided false information to appellant in regard to requirenents
necessary for the Board s approval. Appellees further argue that
they provided nothing but assistance to enable appellant to
conpl ete his project.

The el enents of negligent m srepresentation are:
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(1) the defendant, owing a duty of care to
the plaintiff, negligently asserts a
fal se statenent;

(2) the defendant intends that his statenent
will be acted upon by the plaintiff;

(3) the defendant has know edge that the
plaintiff wll probably rely on the
statenent, which, if erroneous, wll
cause loss or injury;

(4) the plaintiff, justifiably, takes action
in reliance on the statenent;

(5) the plaintiff suffers danage proxi mately
caused by the defendant’s negligence.

Martens Chevrolet, Inc. v. Seney, 292 M. 328, 337 (1982).
Appel l ant’ s assertions, in opposition to the trial court’s
ruling that Dei bel owed hima duty of care and breached it, are not
persuasive. W held, in L & P Converters v. Alling & Cory Co., 100
Mi. App. 563, 570 (1994):
Were failure to exercise due care only

creates a risk of economic loss, an intimte
nexus between the parties is generally

required. The requirenent of an intimte
nexus is satisfied by contractual privity or
its equivalent. In the absence of contractual

privity, its equivalent has been found and a

tort duty inposed when a sufficiently close

nexus or relationship is shown.
(Citations omtted.) The circuit court found, fromthe evidence
presented, that the circunstances under whi ch appellant and Dei bel
canme together did not create a relationship sufficiently close to
inpose a duty on Deibel not to negligently nmake statenents

regarding the plan of action for the conpletion of appellant’s

project. Inits ruling, the |lower court stated:
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No special relationship existed between M.
Dei bel and [appellant]. The parties were not
privy to any contract, for [appellant] sinply
went to Ms. Deibel for advice. Therefore, she
owed himonly a reasonable standard of care,
and “unless the maker of the false statenent
owes a duty of care to the party who relies on
it, there can be no recovery for negligent
m srepresentations.” See Gross V. Sussex
Inc., 332 Md. 247, 261 (1993).

Further, appellant’s danages sustained from the delay in
construction were not proximately caused by Deibel. The delay was,
in fact, caused by the Board's initial denial of appellant’s
application; hence, Deibel is not |iable.

Despite the circuit court’s ruling, appellant urges us to
adopt the liability standard set forth by the courts of the State
of Washi ngton where a governnent enployee can be held liable in
tort if a “special relationship” is found to exist between the
enpl oyee and the private person. The Suprene Court of the State of
Washi ngton (En Banc) held that the special relationship exception
ari ses when

(1) there is sone form of privity or direct
contact between the governnental agency and
the plaintiff which sets the latter apart from
the general public, . . . ; (2) specific
assurances are given by the agency, resulting
in a duty being undertaken by the governnent al
entity, . . . ; and (3) the plaintiff
justifiably relies on those assurances. The
governnent then owes the plaintiff a duty of
due care to ensure that the assurances given
are correct.
Meaney v. Dodd, 759 P.2d 455, 457 (Wash. 1988). The court in

Meaney, however, failed to hold the governnent accountable for
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negligent msrepresentation in the absence of express assurances to
t he i ndividual. ld. at 457-59. In the instant case, Deibel
provided her opinion with respect to appellant’s commerci al
project, and did not nmake any false statenents. Dei bel ' s
recommendations did not provide appellant with any express
assurances of the Board' s decision with respect to appellant’s
pr oj ect. Dei bel only provided appellant with assistance in
interpreting the process under the zoning ordinance and had no
effect on the Board s decision to grant or deny appellant’s
application for the special exceptions. Even if we were to adopt
the Meaney standard — which we do not — Deibel would still be
relieved of liability since no special relationship existed between
her and appellant. Therefore, the Ilower court correctly
determ ned, based on the evidence, that Deibel’s statenents to
appel lant did not constitute negligent m srepresentation.

Finally, appellant posits that the circuit court erroneously
concluded that Docken could not be held liable for negligent
m srepresentation. Appel I ant contends that Docken breached his
duty of care to himby failing to advise appellant of the correct
pr ocedure for obt ai ni ng a comerci al bui | di ng permt.
Specifically, appellant states that Docken changed the wordi ng on
the application from*“comercial buildings” to “dwellings” w thout
advising himof the ramfications. Docken responds by stating that
no special relationship existed between appell ant and Docken that

would justify the inposition of tort liability. Docken contends



- 15 -
that he did not nake any fal se statenents, and was only perform ng
his required duties as Assistant Pl anner.

The record reflects that Docken presented evidence to the
court denonstrating that he was obligated to change the wordi ng on
appellant’s application from “commercial office building” to
“dwel lings” in order to conformwth the zoning regulations. In
its ruling, the |lower court stated:

M. Docken corrected the application for
[ appel l ant’ s] benefit; instead of summarily

denying the application because it violated
the current zoning ordi nance, he expedited the

process . . . . He is further required to
“process all . . . applications for building
permts . . . for conformance wth zoning
regul ations.” Had M. Docken neglected to

change the applications, not only would

[ appel l ant’ s] project [have] been delayed

further, but M. Docken would not have [ been]

performng his required duties as Assistant

Pl anner. Essentially, he was required to nmake

the corrections.
(Citations omtted). In addition, the |ower court held that the
duty Docken owed to appellant was one of reasonable care;
therefore, no special relationship existed between the parties.
Further, appellant did not suffer any injury from Docken’s acti ons;
rather, his permt 1issuance can be attributed to Docken's
correction on appellant’s application for special exceptions.
Therefore, the lower court correctly determned that Docken was not
liable for negligent m srepresentation.

In sum we conclude that the circuit court did not err when it

granted appel |l ees’ notion for summary judgnment. Deibel’s positions
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as Director of Planning and as Zoning Adm nistrator entitle her to
public official imunity that in turn shields her fromliability
for negligent msrepresentation. In addition, the evidence
presented did not support a finding that appellant enjoyed a
sufficiently close nexus or special relationship with either
appel l ee which would warrant a duty of care. Further, the danage
t hat appellant suffered was not proximtely caused by either
appel | ee. Consequently, the Jlower court correctly granted

appel l ees’ notion for summary judgnent.

JUDGMENT OF THE CIRCU T COURT
FOR HARFORD COUNTY AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



