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In this dispute between a general contractor and a potenti al
subcontractor, judgnent was entered in favor of the forner,
appel l ee Tech Contracting Conpany, Inc., (“Tech”) against the
|atter, Citiroof Corporation, (“Citiroof”) appellant. The
judgnment, entered following a bench trial inthe Grcuit Court for
Baltimore City, has pronpted this appeal, in which Ctiroof
presents for our reviewone question which, as slightly recast, is:

Was the circuit court clearly erroneous in
finding that Tech had proven the el enents of
detrinmental reliance?

W find no error, and shall affirm

Factual History

In March 2000, Tech, a general contractor, in response to a
request for bids, submtted a bid to Baltinmnore County for
construction of the Wnfield Police Athletic League Center project
(“the project”). As part of the process of cal culating prices and
assenbling its bid, Tech solicited proposals from potenti al
subcontractors. In that context, Tech received bids for the
roofing portion of the project, including a bid from appellant
Citiroof, a contracting conpany that perfornms both general
contracting and subcontracting servi ces.

At the time, Paul Welch was Citiroof’s project estimtor
Wel ch received plans and partial specifications for two simlar
Balti nore County construction projects, one of which was the
project. That information was supplied not by Tech, but by anot her

general contractor who was al so a potential bidder. Wlch did not



have plans and specifications for the entire project, only the
specifications for the roofing and a roof plan w thout dimensions.
Based upon the information available to him WlIch, on March 16,
2000, faxed unsolicited bids to a nunber of general contractors,
including Tech. Citiroof’s price for the work was $32, 200, whi ch,
as we shall discuss, was in error. Because the original bid day was
postponed by Baltinore County, Tech did not inmmediately |ook
closely at Citiroof’s bid until the reschedul ed bid day, March 21,
2000.

On March 21, 2000, Tech received a second bid of $62,803 for
t he roofing subcontract work fromJottan, Inc. Richard Chapolini,"?
Tech’s president, testified that he realized, given the difference
between the two prices, that “sonebody has got to be right, and
somebody has got to be wong [sic].” Wile Chapolini recognized
that one of the bids was “grossly” wong, he did not know then
whether it was Citiroof’s or Jottan’s.

Chapol ini tel ephoned Wlch and informed himthat Citiroof’s
price was “rather low.” The only factor affecting the price that
was di scussed between Chapolini and Wel ch during that call was the
wage scale. Square footage was not discussed. Until that tine,

Wel ch was unaware that the project was subject to a Davis-Bacon

! Throughout the transcript, record extract, and briefs, the spelling is
“Chapellini.” However, correspondence on Tech’s |l etterhead in the record extract
reflect the spelling of “Chapolini.” W assume the latter to be correct.
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wage scale.? Wen informed of this fact, Wl ch recal cul ated the
price to include the higher wage rates. He then faxed Citiroof’s
anended bid to Tech on March 21, 2000, increasing the price by
$6, 700.

Chapol ini then asked Welch if he “had everything included in
the bid ... and [if he] was confortable with it ... [because] if

his price held up,” Tech planned to use it inits bidto the owner.
By “held up,” Chapolini confirnmed that he nmeant, if Citiroof was
the | owest bidder, Tech would incorporate Citiroof’s priceintoits
bid. Wlch testified that during this sane conversation, he asked
Chapolini how G tiroof’s revised bid stood in conparison to the
ot her roof subcontract bids. Chapolini responded that Ctiroof’s
revised bid was “nore in line.” Wen Tech’s bid was submtted to
the owner, it included the price quoted by G tiroof for the roofing
phase of the project. Chapolini testified that, based upon Wl ch’' s
assurance that he was “confortable” with Gtiroof’s figures, Tech
used Citiroof’s price.

The Means Construction Guide is a construction industry

publication that is used by contractors to estinate prices for

construction projects. Wtnesses for both parties testified to

2 The Davis-Bacon Act was enacted to protect enployees of governnment
contractors from substandard earnings and to preserve |ocal wage standards. The
dual purposes of the Davis-Bacon Act are to give |local |aborers and contractors
a fair opportunity to participate in building progranms when federal funds are
invol ved, and to protect |ocal wage standards by preventing contractors from
basing their bids on wages |ower than those prevailing in an area.

64 AM. JUR. 2D Public Works and Contracts 8§ 222 (2004).
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their general reliance on the Means Cuide. Chapolini told the
court that, after the Tech bid was submtted to Baltinore County,
he consulted the Means CGuide to reconcile the large disparity
between the Jottan and Citiroof bid nunbers. In doing so, he
determ ned that Jottan’s final price was “fair and reasonable.”

Ti mot hy Mal oney, president of Citiroof, was qualified as an
expert® and told the court that a reasonably prudent contractor,
upon receiving two bids with a disparity of such nagnitude, should
contact the subcontractors to advise of the disparity. The
di scussion should include the domi nant unit neasure of square
footage and other aspects of the submtted price. He also
testified that the general contractor ought to obtain additional
bi ds, or if time did not permt such verification or
substanti ation, the exceptionally |ow bid should be disregarded.
Mal oney al so provi ded an opinion that the disparity would indicate
to a reasonably prudent general contractor that there was an error
I n square footage used in the calculation of the | ow bid.

Chapolini testified that on March 22, the day after subnitting
Tech’s bid to the County, Welch cane to his (Chapolini’s) office.*

He recounted the visit:

5 Mal oney was qualified, without objection, “as an expert in the field of
general contracting and the policies and practices in the industry associ ated
with general contracting and subcontracting, and also with regard to roof
contracting.”

4 Welch testified that it was not he who visited Chapolini, but that it
m ght have been another Citiroof representative, Phil Mascaro.
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VWll, he obviously was anxious to know what
was going to happen with the bid. | told him
that we were the | ow bidder, but that's really
about all we knew at that point. There s so
many variables in awarding a contract that we
have to wait and see exactly what the County
is going to do. . . . all of the docunents
have to be reviewed by their Contracts
Adm ni stration Departnent, and we typically
don’t comrent on a bid until we get sone
positive reaction fromthe owner.

At that tinme, Chapolini said nothing about awarding the
contract to Gtiroof. On March 28, 2000, Tech received
notification fromBaltinore County that its bid was | ow and that it
woul d be awarded the contract. Tech faxed a standard “Letter of
Intent” to Gtiroof, dated April 19, 2000, stating:

This letter of intent will be subject to your
successful execution of our contract which
will be forwarded to you as soon as possible.
This letter of intent supersedes all previous
contracts and or proposals and does not
I ncl ude any exclusions, terns or conditions of
any previous contracts or proposal otherw se
i ndi cat ed.

On April 25, 2000, at Citiroof’'s request, Tech forwarded a
full set of drawings and specifications to Ctiroof. Although
Citiroof received the drawi ngs and plans on April 25, 2000, they
were not reviewed until just before the final submttals were due
on May 8, 2000.

It was that reviewthat caused Welch to realize that the roof

pl an upon which he calculated Citiroof’'s bids was “half sized.”®

5 Appel |l ee notes that these “half sized” plans were never offered to the
court as evidence.



He i medi atel y i nfornmed Mal oney, who agreed that, because the w ong
scale had been used, only half the square footage had been
cal cul ated, and the price was approxi mately one-half what it should
have been. Mal oney then did his own analysis for the project,
consul ting the Means Gui de, and determ ned t he proper price for the
wor k ought to have been $57, 000. Mal oney al so determi ned the price
quoted to Tech would not cover Citiroof’s direct costs of
perform ng the work, which he calculated to be $42, 000, exclusive
of the Davi s-Bacon wage adj ustnent.

After discovering the error, Maloney faxed a | etter on May 8,
2000, to Tech advising that Gtiroof was withdrawing its bid.
Ctiroof made no nention in this letter of any mstake or
m scal culation in its bid. The next day Tech sent a letter to
Ctiroof asking it to reconsider its wthdrawal. During his
di scussions wi th Chapolini, Mloney explained that Citiroof would
not do the work because of the gross m stake on the bid that was
not discovered until after Citiroof had received a full set of
plans and specifications. Mloney testified that, in his
experience, Baltinore County would allow a general contractor to
withdraw its bid if it was determned that it was based upon an
erroneous subcontractor’s price. After GCtiroof declined to

perform Tech sent a letter of intent to Jottan on July 14, 2000,



stating that it would contract with Jottan for the roofing at a
price of $59,196,° and did so on July 18, 2000.
The Litigation

Tech filed a civil action in the District Court of Maryland
for Baltinore City, seeking danages based on the difference between
the price quoted by Ctiroof (upon which it based its bid to the
owner) and the cost of the roofing work perfornmed by Jottan.
Ctiroof demanded a jury trial, resulting in transfer to the
circuit court, after which the parties jointly waived trial by
jury.

The case was tried before the court on Novenber 5, 2003. The
court rendered a judgnent in favor of Tech, finding that the
evidence was sufficient to satisfy the elenments of detrinental
reliance. The court nmade the follow ng findings:

In Pavel,["]and | don’t think that there is
clearly established here a bi ndi ng contractual
obligation between the parties. | think the
analysis has to fall on the issue of whether
there was reasonable reliance by the general
contractor of [the] bid that was submtted by
the subcontractor, and whether they conbined
then under the four criteria that are [set]

forth in the restatenent, and adopted by the
Court of Appeals in the Pavel deci sion.

6 Chapolini testified that the difference between Jottan’s original bid and
the price of $59,196, was “Jottan’s generous reaction to Tech’s difficulty caused
by Citiroof withdrawing its bid.”

7

(1996) .

Pavel Enterprises, Inc. v. A.S. Johnson Company, Inc., 342 M. 143



[Wth regard to the third element in Pavel,

reasonabl e reliance] It says there are many
different ways to establish it | suppose, and
they made several observation|[s]. And | ast

was, that [if] a sub bid is so low that a
reasonably prudent general contractor would
not rely upon it; the trier of fact may infer
that the general contractor did not, in fact,
rely upon the erroneous bid. And I have no

problem with that observation. Under the
facts of this case however, |’ m not convi nced
that it fits. Because there was not a w de

spectrum of subcontract bids, there were two.
One was at al nost $60, 000. 00 and one was at
$32, 200. 00. And M. Chapel lini’'s [sic]
testinmony was he knew there was sonething
wrong, but that does not prove that he knew a
m st ake had been made by Tech. And unlike in
ravel, we have evi dence here the subcontractor
was told that there was sonething wong. And
if you look at M. Welch's notes, he says in
recordi ng what happened in this conversation;
di scussed certain itens to verify specs only

because were significantly | ower. el |,
that’s a pretty strong clue that there’'s
sonmet hi ng am ss. And then, of course, the

conversation turns to the scale wages and he
fixes on that, and assunes that’s the problem
and nmust have been satisfied . . . once he
changed that, that that [sic] was putting him
nore in |line.

I don’t know that there’'s any obligation,
nobody cited nme any authority that there’'s an
obligation on the part of the general to
i ndi cate exactly what he m ght believe is the
problem Even if he had a sense that it m ght
have been the square footage, | don’'t know
that he’s under any obligation to say that.
There was a Jlot of talk about various
obligations, and | think the nobst honest
answer canme from M. Mloney . . . when asked
.o whet her he knew a | ot of subs that woul d
drop their price once the general was in a
squeeze. And [ Mal oney] said nobody he knows
in his industry is likely to do that. | think
that’s pretty nmuch the way the industry works.
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To suggest that they had [an] obligation to
wi thdraw their bid and |ose the job because
there was a m stake on the part of the sub, I
don’t know that that’'s the industry standard
by anybody’ s neans.

The act ual know edge of what Means
[ Construction Guide] would have shown the
appropriate bid nunber, the range for it to be
in, the testinony and evidence as it came to
M. Chapellini [sic] well after he knew they
were w t hdraw ng, not before he knew t hey were
wi t hdrawi ng. And at that point, when he
checked it and saw that they were off, and
that Jotten was closer to the actual nunber, |
don’t think it’s unreasonable for himto then
try and negotiate the best nunber he can with
the only bidder he’s got once he knows that
they’re in the appropriate range. It’s
unfortunate for the original sub that that
error was nmade, but throughout this — and you
very skillfully tried to project this as their
error, it’sinitially [GCtiroof’s] error. And
in order to pass it off to [Tech], you have to
establish that they were unreasonable in
relying on it. And | think that under all of
the facts of the case, that the Court cannot
find that Tech was unreasonable in [its]
reliance.

The court awarded Tech $20,276 in damages, the difference
bet ween the anpbunt of G tiroof’s bid and the anount of Tech’s cost
to have Jottan performthe roofing work. The trial court denied
Citiroof’s notion to alter or anend judgnent pursuant to Maryl and
Rul e 2-534 on Decenber 2, 2003. Citiroof noted this tinely appeal.

Discussion

Was the trial court clearly erroneous in
finding that Tech had proven the elements of
detrimental reliance?



Both parties rely on Pavel Enterprises, Inc. v. A.S. Johnson
Company, Inc., 342 M. 143 (1996). Not surprisingly, each
interprets Pavel as supporting its own position.

In Pavel, The National Institutes of Health (“NIH") solicited
bids for the renovation of a building on the NIH canpus. Id. at
146. The nmajor conponent of the work involved heating,
ventilation, and air conditioning (“HVAC'). Pavel Enterprises, Inc.
(“Pavel ”), a general contractor, solicited bids from potenti al
subcontractors in order to submt a bid for the project. 1d. at
146- 47. The A. S. Johnson Conpany, a subcontractor, submtted a
written scope-of-work proposal to Pavel on July 27. On August 5,
the day NI H opened the general contractors’ bids, Johnson verbally
subm tted a quote for $898, 000 for the HVAC conponent. 1d. Pavel
submitted a bid of $1,585,000 for the entire project, using
Johnson’s prices in conputing its bid. Although Pavel’s bid was
the second lowest, it was awarded the <contract after NH
di squalified the | ow bidder.

A Pavel representative called at the offices of A S. Johnson
on August 26, to discuss Johnson’s proposed role in the project.
I1d. Pavel asked if Johnson would object to Pavel subcontracting
directly with athird subcontractor, Powers, for electric controls.
Johnson agreed. Foll ow ng that neeting, Pavel sent a nenorandumto
all of the nechanical subcontractors from whom it had received

prices, asking them to submt an anmended price, deleting the
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electrical controls work to be subcontracted to Powers. Id. at
148.

On August 30, Pavel mailed and faxed a letter to Johnson
formal | y accepting Johnson’s bid. 1d. at 149. Upon receipt of the
fax, Johnson contacted Pavel to report that Johnson’s bid contai ned
an error and, as a result, the price was too |ow. Id. at 150.
Johnson had known of the the error earlier, but did not then
contact Pavel to correct it, believing that the subsequently
di squalified bidder would, in fact, be awarded the contract. Id.
Johnson then sought to withdraw its bid. Pavel declined, and
Johnson refused to perform Pavel found a substitute subcontractor
at a cost of $930, 000. Pavel then brought suit to recover the
$32,000 difference between Johnson’s bid and the cost of the
substitute subcontractor. I1d. at 151.

The theory of detrinental reliance® applies in the
construction bidding setting. Pavel, at 164. The Court of Appeals
in Pavel instructed that Maryl and courts are to apply the test of
the Restatenent (Second) of Contracts 8 90(1):

1. a clear and definite promise;
2. where the promisor has a reasonable

expectation that the offer will induce action
or forbearance on the part of the promisee;

8 The Court noted *“We prefer to use the phrase detrimental reliance, rather
than the traditional nomenclature of ‘prom ssory estoppel’, because we believe
it more clearly expresses the concept intended.” Pavel, 342 Md., n. 1, at 146.
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3. which does induce actual and reasonable

action or forbearance by the promisee; and

4. causes a detriment which can only be

avoided by the enforcement of the promise.
Id. at 166 (Enphasis in original). The Court further el aborated on
t he el enents:

In a construction bidding case, where the

gener al contract or seeks to bind the
subcontractor to the sub-bid offered, the
gener al nmust first prove t hat t he

subcontractor's sub-bid constituted an offer
to performa job at a given price. W do not
express a judgnent about how precise a bid
must be to constitute an offer, or to what
degree a general contractor may request to
change the offered scope before an acceptance
becones a counter-offer. That fact-specific
judgnment is best reached on a case-by-case
basi s.

Second, the general nust prove that the
subcontractor reasonably expected that the
general contractor would rely upon the offer.
The subcontractor's expectation that the
general contractor will rely upon the sub-bid
may di ssi pate through tine.[?]

* * %

As to the third element, a general contractor
must prove that he actually and reasonably
relied on the subcontractor's sub-bid. W
decline to provide a checklist of potential

® Wth regard to the dissipation of the subcontractor's expectation, the
Court of Appeals opined: "W expect that evidence of ‘course of dealing’ and
‘usage of the trade’, see Restatement (Second) of Contracts 88 219-223 (1979),
will provide strong indicies of the reasonableness of a subcontractor's
expectations." Pavel, supra, 342 Md. at 167 n.30. The Restatement (Second) of
Contracts § 219 defines usage as "habitual or customary practice.” Section
223(1) defines "course of dealing” as "a sequence of previous conduct between the
parties to an agreement which is fairly to be regarded as establishing a common
basi s of understanding for interpreting their expressions and other conduct."”
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nmet hods of proving this reliance, but we wl|
make several observations. First, a show ng by

t he subcontractor, that the general
engaged in "bid shopping," or
encouraged "bid chopping,” or "bid

is strong evidence that the general

rely on the sub-bid. Second, pronpt

contractor

actively
peddl i ng"

did not
notice by

the general contractor to the subcontractor
that the general intends to use the sub on the
job, is weighty evidence that the general did
rely on the bid. Third, if a sub-bidis so |ow

that a reasonably prudent genera

contractor

would not rely upon it, the trier of fact may
infer that the general contractor did not in

fact rely upon the erroneous bid.

* * %

Finally, as to the fourth prima facie el enent,
the trial court, and not a jury, nust
determ ne that binding the subcontractor is
necessary to prevent injustice. This el enment
Is to be enforced as required by comon | aw
equity courts--the general contractor nust

have "cl ean hands." This requirenent

i ncl udes,

as did the previous elenent, that the genera
did not engage in bid shopping, chopping or

peddling, but also requires the

further

determination that justice conpels the result.
The fourth factor was not specifically
nmenti oned by the trial judge, but we may infer
that he did not find this case to nerit an

equi tabl e renedy.
Id. at 167-68 (footnotes omtted).

Tech argues, and Citiroof does not deny,

that Gtiroof’s bid

was a clear and definite prom se. W agree; hence, the first

el enent of detrinmental reliance is satisfied.

As to the second and third elenents, Citiroof

argues that

because of the |apse of tine (29 days) between the subm ssion of

the revised bid by GCtiroof and Tech’s first

- 13 -
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accepting its bid, there was no expectation, or very little at
best, that Tech would be relying on Citiroof’s bid. W are not
persuaded. There is no evidence that 29 days is an unreasonabl e
period of time in the usual bidding process. Moreover, prior to
submtting its bid to the owner, Tech advised Citiroof that if its
price was the lowest, it would be used in Tech’s bid.

Further, Maloney (Citiroof’ s president) testifiedthat general
contractors rely on subcontractors’ bids “all the tine.” Tech's
bid summary sheet indicates use of Citiroof’s price in calculating
its bid to the County. Tech answers the issue of delay in
notifying Gtiroof by referring to Chapolini’s testinony that the
awar di ng of a contract involves “so nmany vari abl es” that sone tine
IS necessary. There was no evidence before the trial court that
the intervening ti ne was unreasonabl y expanded, or used by Tech for
t he purpose bid shopping, chopping, or peddling. Therefore, we
find the 29 day delay to be unrenarkabl e.

The instant case is distinguishable from pavel. After being
notified that it was to be awarded the NH contract, Pavel
“shopped” the prices by requesting all potential subcontractors to
resubmt their prices. Tech engaged in no such effort. The Pavel
Court found that the request for re-subm ssion of prices caused
avel to no longer rely upon Johnson’s original price.

Citiroof argues that the price discrepancy woul d have al erted

a reasonably prudent contractor not to rely, particularly since



Tech sensed the price was, in sonme nmanner, incorrect. Their
argunment is analogous to the doctrine of last clear chance -
although Citiroof erred, the error was actually attributable to
Tech because it did not decline to accept Citiroof’s |ow price.

Tech, inturn, urges usto affirmthe trial court’s assessnent
that Tech’s reliance was “reasonabl e under the facts of this case.”
It is uncontroverted that Chapolini told Wl ch about the other
substantially higher bid, and asked Wl ch to review his own bid.
We agree with Tech that it is not the responsibility of the general
contractor to guarantee the accuracy of the subcontractor’s bid.
The trial court was not clearly erroneous in determ ning that Tech
reasonably relied on Citiroof’s bid.

Wth regard to the fourth el enent, detrinment, Ctiroof argues
that justice does not conpel binding Citiroof to an erroneous bid
that Tech knew, or should have known, was erroneous. Tech was
awarded the contract and was w thout a roofing subcontractor.
Because the only other price submtted was by Jotten, Tech had no
other option. CGtiroof’s withdrawal created a detrinment, causing
damage to Tech in the anount of the difference between the prices
submtted by Jotten and Citiroof, respectively.

We find no error inthe trial court’s determ nation that Tech
relied on Ctiroof'’s bid to its detrinent, and that Tech's
detrinmental reliance binds Ctiroof to its price.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY AFFIRMED.
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COSTS TO BE PAID BY APPELLANT.
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