HEADNOTE

Stephon Collins et al. v. Gui-Fu Li et al., No. 1297, Septenber
Term 2005, Michael Chapman et al. v. Gui-Fu Li et al., No. 590,
Sept enber Term 2006

Determination of Foreseeability; Motion to Dismiss: Balt. Gas &
Elec. Co. v. Lane, 338 MI. 34, 52 (1995); Lashley v. Dawson, 162
Md. 549, 563 (1932); Little v. Woodall, 244 Md. 620, 626 (1966);
a foreseeability inquiry [and proxinmate cause of an injury] is
ordinarily a question of fact to be decided by the finder of fact;
it is only when the facts are undi sputed, and are susceptibl e of
but one inference, that the question is one of |law for the court;
indetermining liability for the cause of a house fire, the circuit
court erred in ruling on a notion to dismss that the allegations
contai ned in Re-Filed Omi bus Anended Conpl aint were sufficient to
determne the issue of foreseeability as to builder, electrical
contractor, manufacturer and | andl ord.

Negligence, Proximate Cause, Intervening Negligent Acts as
Superseding Causes: Hartford Ins. Co. v. Manor Inn of Bethesda,
Inc., 335 Md. 135 (1994); circuit court erred in ruling, as a
matter of law, that the allegations that negligence of |andlord in
permtting tenants to use basenment area w t hout emergency egress as
bedroons, in violation of housing code, and tenants’ negligence in
all owi ng a candl e used for lighting during a power outage were not
causes of house fire which superseded the negligence of
manufacturers of snoke detector wthout battery back-up,
homebui | der and its electrical contractor who installed snoke
detector and repairman hired to repair water danage resulting from
br oken wat er pi pe;

General Field of Danger: Restatement, 8 435 (2); Stone v. Chi.
Title Ins. Co. of Md., 330 M. 329, 337-40 (1993); the circuit
court erred in finding, as a matter of |aw that the negligence of
| andl ord, who is alleged to have renovated basenent w thout
obtaining the proper permts, to have used the basenent for
chiropractic practice in violation of the applicable zoning,
assured tenants that they could use enclosed roonms wthout
energency egress in basenent for bedroons and failed to instal
dual powered snoke detectors wupon recall by manufacturer,
subsequent to enactnent by City of Gaithersburg requiring that
snoke detectors have alternative source of power, was not a
concurrent or supersedi ng cause.

Passive, Active and Concurrent Negligence: Bloom v. Good Humor Ice
Cream Co. of Baltimore, 179 Ml. 384 (1941) ; Matthews v. Amberwood
Associates Ltd. Partnership, Inc., 351 M. 544, 577 (1998);
al | egations of negligence of |andlord were sufficient to establish



that it was active and continuing up to and including the
occurrence of fire rendering such negligence a concurrent rather
t han a supersedi ng cause.
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On June 14, 1998, Sanuel Juster and Stephon Collins, Jr., the
sons of appellants Collins and Juster, perished in a house fire.
Appel lants’ children were overnight guests of appellants, the
Chapmans, who rented a single famly residence, |ocated at 23
Grantchester Place (Gantchester Place) in Gaithersburg, Mryl and,
fromappellees, M. and Ms. @Qui-Fu Li (The Lis).

Kyl e Chapman, the son of appellant, M chael Chapman, was
severely burned as a result of the fire and both of his |l egs were
anputated. QO her Chapman famly nmenbers also suffered injuries.
The three Chapman children, as well as Sanuel Juster and Stephon
Collins, Jr. had been sleeping in a bedroomin the basenent of the
hone.

The fire was caused by a candle in the basenent, which was
bei ng used during an area—w de el ectrical outage caused by severe
t hunder st or ns. Due to the power outage, the AC powered snpke
detector in the basenent was not activated.

In the Crcuit Court for Montgonmery County, appellants sued
Qui -Fu Li and Chung Ling Li as |l andlords of the honme. Appellants
also sued Pittway Corporation, First Aert, Inc., Sunbeam
Cor poration, BRK Brands, Inc. and Honeywel|l International, Inc.
(the manufacturer defendants), as manufacturers of the snoke
detectors in the subject hone. Appellants sued the Ryland G oup,
Inc. (Ryland) as the builder of the home and Summt Electric Co.
(Summit) as the electrical subcontractor, for failing to install
dual - power snoke detectors, e.g., ACpower with a safety battery

back- up, when the hone was built in 1989 and for failing to provide



the honeowner with the User’s Mnual for the AC power snoke
det ect ors. Appel l ants sued David Dieffenbach as well as his
enpl oyee Kevi n H ghtower, all eging that they renovated t he basenent
W thout permts in 1994, that they failed to replace the AC-power
snoke detectors with dual -power snoke detectors and that they
failed to warn the owners and occupants that the encl osed roons in
t he basenent could not be used as sl eeping areas.

On January 3, 2002, the trial court heard argunents and
granted several notions. The Modtions for Summary Judgnent of
appel | ees Di effenbach and H ghtower were granted. The Mtion to
D sm ss of appellee Ryland was granted. The Mdtion to D smss or
inthe Alternative, Mdtion for Summary Judgnent of appel |l ee Sunm t
was granted. Appellants’ Mtion for Reconsideration as to Ryl and
and Summt was deni ed on March 26, 2002.

Following dismssal of Ryland and Sunmt, appellants
voluntarily dism ssed all clains agai nst the remai ni ng def endants,
@Qui-Fu Li, Chung Ling-Li and the manufacturer defendants.
Appel l ants then fil ed an appeal agai nst Ryl and and Sunm t, in which
this Court concluded that the voluntary dismssals were
I nappropri ate and vacated them renmanding the case to the circuit
court for further proceedings. On Cctober 27, 2004, appellants
filed a Re-Filed Omibus Anmended Conpl aint against appellees in
this case

After the case was refiled, the circuit court granted the

Motion to Dism ss of the manufacturer defendants. Appellees Gui—-Fu
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Li and Chung Ling Li then filed a Motion to Dismiss the clainms on
March 29, 2006 asserted by the Chapman appellants and the circuit
court granted this nmotion on April 20, 2006.

Appel l ants Col I i ns and Juster and t he Chapman appel l ants fil ed
this tinmely appeal, presenting the foll ow ng i ssues for our review,

whi ch we have rephrased and reordered:?

The issues on appeal, as framed by appellants, are:

l. Whether the court erred as a matter of |aw by
granting appel |l ees, the Manufacturer Defendants’ Motion
to Dism ss under Maryl and Rul e 2-322 on the grounds that
the Omibus Anended Conplaint failed to include a
wel | —pl ed al |l egation of proximate cause with regard to
the injuries sustained inthe instant house fire, despite
the fact that the Mnufacturer Defendants conceded for
purposes of the argunment that the snoke detector it
manuf act ured was defective and i noperabl e on the evening
in question and despite the fact that the Conplaint
expressly all eged that the defective and i noper abl e snoke
detector was a substantial factor in causing the injuries
at bar.

1. Whet her the court erred as a matter of |aw by
granting appellees, Qui-Fu Li and Chung Ling Li’s Motion
to Dism ss the clainms asserted by the Chapnan appel | ants
under Maryl and Rul e 2-322 on t he grounds that the Omi bus
Amended Conplaint failed to include a well-pled
al | egation of proximate cause with regardto the injuries
sustained in the instant house fire, despite the fact
that the Lis refinished the basenent w thout obtaining
permts which woul d have barred the use of the basenent
as a sleeping area, despite the fact that the Lis
t hensel ves and/ or their agents made materi a
representations that the encl osed basenent roons coul d be
used as sleeping areas, and the Lis knew and condoned
such use by the Chapmans, and despite the fact that the
Conpl ai nt expressly all eged that the defective snoke/fire
detector and the use of the basenent as a sl eeping area
were substantial factors in causing the injuries at bar.

[l Whet her the court erred as a matter of |aw by
granting appel |l ee Ryl and Group’s Mdtion to Di sm ss under
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Maryl and Rule 2-322 on the grounds that the Omi bus
Amended Conplaint failed to include a well-pled
al | egation of proximate cause with regardto the injuries
sustained in the instant house fire, despite the fact
that Ryl and conceded for purposes of the argument that
the snoke detector it installed was defective and
i noperable on the evening in question and despite the
fact that the Conplaint expressly alleged that the
def ecti ve and i noper abl e snoke det ector was a substanti al
factor in causing the injuries at bar.

V. \Whether the court erred as a matter of |aw by
granting Summt Electric Co.’s Mdtion to D snmss under
Maryland Rule 2-322 on the grounds that the Omi bus
Amended Conplaint failed to include a well-pled
al | egati on of proximate cause with regard to the injuries
sustained in the instant house fire, despite the fact
that Summt conceded for purposes of the argunent that
the snoke detector it installed was defective and
i noperable on the evening in question and despite the
fact that the Conplaint expressly alleged that the
def ective and i noper abl e snoke det ect or was a substanti al
factor in causing the injuries at bar.

V. Whet her the court, to the extent it considered the
nmotions of Ryland and Summt in response to the Omi bus
Amended Conpl ai nt under the summary j udgnment standards of
Maryl and Rul e 2-501, erred by not continuing, under the
provisions of Rule 2-501(d), the hearing on Appellees
Ryland G oup and Sunmmt Electric Co.’s Mtions until
di scovery was conpl et ed.

VI. Wether the court erred as a mtter of |aw by
granting appell ees D effenbach and H ghtower’s Motions
for Summary Judgnent, because the issue of causation

including whether or not an intervening act is
“foreseeable,” is a question of fact for the jury to
resol ve.

A VWhet her appellees D effenbach and Hi ghtower’s
failure to apply for the proper permts in conjunction
with the renovation of the hone’s basenent, thereby
depriving the Gty of Gaithersburg the opportunity to
warn the occupants that the basenments could not be
legally used as sl eeping areas, proximately caused the
deaths of and injuries to appellants’ children[.]
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I. Whether the circuit court erred in determ ning,
pursuant to notions to dismss filed by the manufacturer
def endants, Ryland Hones, Summt Electric and the Lis,
that the alleged intervening acts of negligence set
forth in the Re-Filed Omibus Amended Conpl aint
constituted a supersedi ng cause, relieving

A. the manufacturer defendants of liability
for negligence, design defect, failure to
warn, strict liability, breach of express
warranty and breach of inplied warranties of
fitness for a particular pur pose and
merchantability;

B. Ryland Hones and Summt Electric of
liability for negligence, strict liability and
failure to warn and whether the circuit court
erred in denying appellants’ request for a
continuance to conduct further discovery in
proceedi ng agai nst Ryl and Hones; and

C. the Lis of liability for negligence,
violation of building codes and violation of
t he Consuner Protection Act.

[1. Whether the circuit court erred in granting the
notion for summary judgnent filed by appellees
Di ef f enbach and Hi ghtower, finding, as a matter of |aw,
that the undisputed facts did not support appellants’
clainms that Dieffenbach and Hi ght ower

A. had a duty to warn that the encl osed
basenment roons could not be used as sl eeping
ar eas;

B. Whet her appel | ees Di ef fenbach and H ghtower had a
duty to replace or reconmend that the outdated AC-power
snoke detector in the basenent be replaced with a dual -
power snoke detector|.]

C. Whet her appel |l ees Di effenbach and Hi ghtower had a
duty to warn the owners and/or occupants of the single-
fam |y hone that the encl osed basenent roons coul d not be
used as sl eeping areas|.]
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B. were liable by reason in their failure
to apply for and obtain the proper working
permts before comencing repairs to the
basenment of the subject property, thereby
preventing inspectors from the City of
Gai thersburg from discovering that t he
basenent was being used i nproperly as a
sl eepi ng area and consequently, preventing the
i nspectors from warning the occupants of the
viol ation; and

C. had a duty to replace or recommend t hat
the AC power snoke/fire detector be upgraded
to one with an alternative power source of
when they installed tw or three new
electrical outlets in the basenment after it
had fl ooded in 1994.

Because the circuit court was limted, on the notions to
dism ss, to facts susceptible of but one inference, we shall hold
that it erred in determining whether the intervening acts of
negligence constituted a superseding cause, relieving the
manuf act urer defendants, Sunmit Electric, Ryland Hones and Qui-Fu
Li and Chung Ling Li of liability for the deaths and injuries
sustained. W shall affirmthe grant of the notions for sunmary
judgnment filed by David D effenbach and Kevin H ghtower and hold
that appellants failed to establish that they had a legally
cogni zabl e duty with reference to the deaths and i njuries sustai ned
by the Collins, Juster and Chapman children. Finally, in |light of
our decision regarding the grant of Ryland’s notion to disniss, we
need not reach the court’s denial of appellants’ request for a
conti nuance to conduct further discovery as to its claim against

Ryl and Hones.



FACTUAL AND PROCEDURAL BACKGROUND

Qui -Fu Li and Chung Ling Li purchased residential property
| ocated at 23 Grantchester Place in Gaithersburg, Maryland fromthe
Ryland Group in 1989. Appellee Ryland G oup was the buil der of
G antchester Place and Summt was the electrical subcontractor.
When the hone was built in 1989, appellees Ryland and Summt
install ed an AC- power snoke detector that was hard wired into the
home’ s el ectrical system but that did not have a safety battery
back—up on each |evel of the hone. Qui-Fu Li, a chiropractor,
renovated the basenment for a nedical office; these renovations,
however, were perfornmed without a building permt. Wwen Dr. Li
began to treat his acupuncture patients in the finished basenent,
nei ghbors conplained to the Gty of Gaithersburg about his hone
nmedi cal office and he was cited for a zoning violation on June 6,
1989. After the Lis were denied perm ssion for a zoning variance
for a honme nedical office, they relocated their residence and,
thereafter, sought to rent G antchester Pl ace.

M chael Chapman and the Lis signed a rental agreenent on
August 13, 1991 and the Lis applied for and obtained a Rental
License fromthe Cty of Githersburg on August 29, 1991. The
encl osed basenent roons had been used as bedroons by the Chapnman
children and the sl eep—over guests of their children since 1994.

M. Chapman lived in the home with his wife, Catherine Chapman, and



their children, including his three boys fromhis prior marriage,
Kei th, Brandon and Kyl e Chapnan.

G antchester Place had a finished basenent, which had three
encl osed roons: (a) Brandon and Kyl e Chapman’s bedroom (b) Keith
Chapman’ s bedroom and (c) M. Chapnan’s conputer room office. The
two basenent bedroons did not have any w ndows.

In early 1994, a water pipe burst in Gantchester Place,
causi ng extensive damage, especially to the basenent, where a foot
of water had accumul ated. On February 2, 1994, appellee, David E.
Di ef fenbach, trading as DEDH CO Hone | nprovenents, submtted a
witten proposal to the Lis and M. Chapman to repair the water
damage for a total of $28,060. The contract itself indicates that
“[t]he existing netal stud framng will be replaced and repaired to
facilitate replacement of the walls.” Dieffenbach did not apply
for and thus never obtained a building permt.

Di ef fenbach subsequently submitted two invoices for extra
wor k, which both showed that twenty electrical outlets in the
basement were cleaned and re-wired by an el ectrician at $17.50 per
outlet for a total cost of $350. Kevin Hi ghtower, who is a
journeyman el ectrician and an enpl oyee of Dieffenbach, perforned
the electrical re-wiring work.

Hi ghtower admtted that he installed two or three new
electrical outlets in the basenent. Nei t her Dieffenbach nor
H ght ower obtained a permt for the electrical work perfornmed from

the Gty of Gaithersburg and they conceded that they were required
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by law to apply for an electrical permt. As a result of
appel lees’ failure to apply for a building and/or electrical
permt, the City of Gaithersburg did not inspect the work perforned
by appel | ees Di ef fenbach and Hi ght ower.

Nei t her the Lis, Deiffenbach or H ght ower undertook to upgrade
t he basenment’ s AC-power snoke detector to dual - power snoke det ect or
in conjunction with the renovation project or to recommend an
upgrade or to warn the owners or occupants of the limtations of
t he AC-power snoke detector.

On  Saturday, June 13, 1998, thirteen-year-old, Stephon
Collins, Jr. and twelve-year-old Samuel Juster were overnight
guests of Keith, Brandon and twel ve—year—old Kyle, the three sons
of M chael Chapman and Carolyn Hi Il Chapman, at G antchester Pl ace.
That eveni ng, powerful thunderstornms caused an area—w de el ectri cal
power outage. |In order to provide lighting in order that Brandon,
Kyle and Keith, and their friends, Sanmuel and Stephon could
conti nue playing their game of Monopoly, they Iit approxi mtely six
candl es in the basenent bedroom where Kyle and Brandon sl ept.

Keit h Chapman, then seventeen years old, was the |ast of the
boys to retire. He extinguished all but one of the candles at
approximately 4:30 a.m and renoved the one remaining lit candle
from Kyle’'s and Brandon’s bedroom leaving it on a triangular
corner unit in the basement’s main recreational room Kei th

Chapman estimated that he went to bed at approximately 4:45 a. m



Sone tinme around 5:00 a. m, Sunday, June 14, 1998, the candl e
that was left burning on the triangular corner wunit in the
basenment’s main recreational roomignited a fire. Both the Fire
| nvestigati on Report of the Bureau of Al cohol, Tobacco and Fire
Arms and the Event Report of the Mntgonery County Police
Department concluded that the fire was ignited by the candle |eft
on the triangular corner wunit. As noted, the snoke detector
| ocated in the basenent did not trigger an alarmdue to the | ack of
a back-up power source. Stephon Collins, Jr. and Sanuel Juster
perished as a result of the fire; Kyle Chapman suffered severe
burns requiring the anputation of both | egs and the m nor Chapman

children suffered burns and injuries to their respiratory systens.

THE RE-FILED OMNIBUS AMENDED COMPLAINT

Appel | ants’ si xty-one-page Re-fil ed Omi bus Anended Conpl ai nt
contains twenty-six counts, all of which aver acts or om ssions by
the defendants in relation to the snoke detectors and |ack of
energency egress at Gantchester Place. The essence of the
Complaint is that all of the defendants, by their acts and
om ssions, were in sone way responsible for the |ack of adequate
warning to the victinms of the inpending conflagration, which
appellants claim resulted fromthe fact that the snoke detector
did not have “a battery back-up, or other alternative safety power

source in the event of an electrical outage or short.” The
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appel l ants al so claimthat the injuries and deat hs were proxi mately
caused by various acts and om ssions by the Lis, resulting in the
unaut hori zed use of an area in the basenent for bedroons.

Count | and Il, 9T 39 through 46, as to the Lis, allege
negl i gence, violation of the Consunmer Protection Act and w ongf ul
death as to the Juster and Collins appellants. Alleging that the
Collins, Juster and Chapman boys sustained injuries and deaths
because they were unable to escape the w ndow ess bedroons due to
| ack of any neans of egress, the Re-Fil ed Omi bus Anended Conpl ai nt
recites that, had the Lis not perforned the unaut hori zed renovati on
of the basenent area for use as a hone nedical office, it “would
have renmamined an enpty concrete shell wthout even electrica
outl ets [under which] inhospitable conditions, the children would
not have used t he Chapman’ s basenent as a sl eepi ng area on June 14,
1998; and [appellants’] children would not have perished.” An
affirmative duty is also alleged, i.e., that, had the Lis “warned
their tenants, [appellants’] children woul d not have been sl eeping
in the encl osed basenent bedroons. ”

The Conpl aint all eges the foll ow ng sequence of events which
constitute the negligent acts by the Lis, resultinginthe injuries

and deat hs:
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Negligent Conduct
The Lis finished their basement

W t hout obtaining any of the
proper building permts from
the Gty of Githersburg; they

al so made repairs to their hone

as a result of water damage
caused by a broken pipe in
early 1994 without obtaining
any of the proper building
permts.

The Lis, pr esuned, as
| andl or ds, to know t he
applicabl e codes pertaining to
habitability of the |eased
prem ses, failed to inform
their tenants that they could
not use the enclosed basenent
roons as sleeping areas and
made material representations
that the enclosed basenent
roons coul d be used as sl eepi ng
ar eas and condoned t he
Chapmans’ use of these roons as

sl eepi ng areas.

Code violation: the Lis knew or

should have known about a
recall of the snoke detectors
by the manufacturer; that by

the tine of the fire on June
14, 1998, the (Githersburg
Buil ding Code required dual
power or bat t er y—oper at ed
snoke/fire detectors.

Consumer
The Lis “had

Vi ol ati on of
Protection Act:

act ual and/ or constructive
knowl edge that the enclosed
roons i n the basenment coul d not
be used as sleeping areas due
to the applicable housing and

rental codes and, as such, the
basenment r oomns wer e not
habi t abl e.”

-12-

Alleged Causation

Had they applied for a permt
in either 1989 or 1994, they
woul d have been required to
submt a floor plan indicating
the intended wuses of the
encl osed roons in the basenent
and [t]he City of Gaithersburg
woul d have infornmed them that
t he encl osed roons coul d not be
used as sleeping areas due to
the lack of energency egress
W ndows;

The children perished and were

I nj ured because of t he
Chapmans’ illegal use of the
basenment roonms for sleeping
ar eas, whi ch was t he

foreseeabl e result of finishing
off the basenent and having
repairs done with permts and
the reliance on the Lis’
initial representations and
subsequent om ssion since both
renting the honme, renew ng
their lease, and wusing the
basenent as sl eeping areas.

Failure to replace defective
snoke/fire detectors with dua
power or batt er y—operat ed
snoke/fire detectors whi ch
woul d have war ned t he occupants
of the fire resulted in their
deat hs and injuries.

The injuries to and dem se of
the children were the result of
the use of the encl osed roons
in violation of the Act’'s
requi renment of habitability.



Counts I1I, IV, V, VI and VIl, 1Y 47 through 74, of the
Re—filed Omi bus Anended Conpl aint allege, as to the nanufacturer
defendants, negligence, strict liability - design defect and
failure to warn of the limtations of the snoke/fire detector
e.g., failing to include information, warning or | abeling regarding
a lack of a battery back-up or alternative safety power source;
breach of inplied warranty; and breach of express warranty and
survivor action, all stemmng fromthe |lack of a battery back-up
system These Counts allege that, as a direct and proxi mate result
of the defendants’ acts, om ssions and duties, principally, “the
failure to equip the detector at issue with a battery back-up or
other alternative safety power source,” the “fire [and] snoke []
coul d not be detected, and thus no alert sounded to [appellants]”
who “di d not have a reasonabl e opportunity to and coul d not escape

t he burning residence.”
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CAUSE OF ACTION

MM 47 - 56: Strict
Liability - Design
Defect and Failure
to WArn

19 57 and 60:
Negl i gence, W ongf ul
Deat h

19 63 - 67 Breach of
| mpl i ed Varranty;
Annot ated Code of
Maryl and, Conmer ci al
Law Articl e,
8§88 2-314, 2-315 and
2-318

19 68 - 71 Breach of
Express Warranty

MM 72 - 74: Survival
Action as to Collins
and Juster
appel | ants

TORTIOUS CONDUCT

Asserting that the lack of a battery
back-up constituted a defect, this Count
alleges strict liability against the
manuf acturer defendants for placing in
the stream of comerce a defective
product and for failing to warn of its
limtations, i.e., that it would not
operate during an electrical shortage or
a power outage.

The manuf acture defendants breached duty
of care with regard to the design and
supervision of the manufacture and
distribution of the product wthout
battery back-up, by failing to provide
consuner with adequat e war ni ngs
concerning the know limtation and by
failing to nodify the design or notice of
simlar incidents.

The manufacture defendants breached the
inplied warranty of nerchantability and
fitness for particul ar purpose in
warranting to the public that their
product was fit for the intended purpose
of the early detection and al ert of snoke
and/or fires.

The rmanufacturer defendants, through
their mar ket i ng, adverti senments,
warranties, sales literature, owners
manual s, and ot her representations
breached their express warranty that
their product would provide an advance
war ni ng of snoke and/or fires.

Al'l of the causes of action against the
manuf act ur er def endants were i ncor por at ed
by reference in this Count.
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Appel l ants, as to Ryland Hones and Summt Electric, in their

Re-Fil ed Omi bus Amended Conplaint in Counts VIII to XV, allege

negli gence, strict liability — failure to warn, wongful death,

survival actions and vicarious liability.

CAUSE OF ACTION

11 75 - 94
Negl i gence, W ongf ul
Deat h Strict
Liability, Fail ure
to Warn and Survi val
Actions Agai nst

Surmt Electric

1M 95 - 120:
Negl i gence, W ongf ul
Deat h, Strict
Liability, Fai l ure
to Warn, Sur vi val
Action and Vicarious
Liability agai nst
Ryl and Hones

TORTIOUS CONDUCT

Sunmmi t El ectric, as the electrical
contractor for Ryland Honmes, is alleged
to have selected the particular nodel

t hat was defective in design, at the tine
it | ef t Summit’s control, and
participated in the selling, placing it
into the streamof commerce and install ed
it intothe residence, failing to advise,
i nstruct, and/ or warn [] of t he
limtations of the snoke/fire detector
[and] by failing to include and/ or convey
any information, warning or |abeling
regarding their lack of a battery back-up
or alternative safety power source.
Summit failed to provide the Lis, as the
original purchasers of the hone, the
i nstructional materials and/or packagi ng
and, having failed to deliver materials
whi ch warned that the detector would not
function during a power outage, neither
the Lis or the Chapnmans knew of its
limtations and the Chapmans, as a
result, permtted their children to use
candl es during the power outage.

Ryland Honmes, in its capacity as the
buil der for whom Sunmit Electric was
enployed, is l|likewse alleged to have

participated in the selling and placing
into the stream of comerce a defective
pr oduct and failing to warn of
[imtations of snpbke detector. Ryl and
Hones, |ike Sunmt, is alleged to have
failed to deliver materials which would
have warned the Lis and the Chapmans t hat
the detector would not function during a
power outage. Vicarious liability is
al | eged agai nst the Ryland Goup, in 1Y
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95 - 120, for any negligence that may
have been commtted by Summt Electric.

Finally, Count XVI alleges that Kevin H ghtower, in 1994, as
agent, servant and/or enpl oyee for David E. D effenbach, trading as
Dedhi co Hone | nprovenents, was retained to repair and replace,
anong ot her things, the nmetal stud framng, drywall and insul ation

at Gantchester Place; his alleged liability is based on the

fol | ow ng:

CAUSE OF ACTION TORTIOUS CONDUCT

19 121 - 129: Kevin H ghtower failed to obtain permts

Negl i gence, W ongf ul prior to the comencenent of repairs in

Deat h, Survi val t he basenent of G antchester Place which,

Action agai nst Kevin it is alleged was in violation of the

Hi ght ower Gai t hersburg Building Code. Authorities
woul d have been alerted had application
for the required permts been nade and
they would have served notice that the
encl osed roonms could not be used for
bedroons. It is also alleged that the
building code required that Hi ghtower
install snoke/fire detectors when
al terations, repairs or addi tions
requiring a permt or “when one or nore
sl eeping roons are added or created in
exi sting dwel I'i ngs.” Had Hi ght ower
installed the dual power or battery-
operated snoke/fire detector, according
to the Conplaint, the occupants would
have been warned of the fire, and the
decedents woul d not have peri shed.

19 130 - 143:

Negl i gence, W ongf ul Davi d Di ef f enbach, as Hi ght ower’s

Deat h Survival enpl oyer, is alleged to have breached his

Acti on, Vi cari ous duty to obtain the proper building

Liability as to permts, recomend the repl acenent of the

Davi d E . hardwi red snoke detector and/or replace

Di ef f enbach, Trading t he hardw red snoked detector.

as Dedhi co Home
| nprovenent s
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APPELLANTS’ DISMISSED CLAIMS OTHER PARTIES

1. CITY OF GAITHERSBURG AND VICTOR GREENBLATT

The City of Gaithersburg requires a bi-annual inspection of
rental property. On March 4, 1998, Victor Geenblatt, in his
capacity as a rental inspector for the Cty of Gaithersburg,
conducted only the second rental inspection of G antchester Place
and noted five mnor matters that needed to be corrected. None of
these violations were in the basenent or concerned using the
basenent roons as sl eeping areas.

Apparently, these mnor violations were corrected. The Cty
of Gaithersburg conducted a re-inspection of the hone on April 16,
1998 and issued a Final Rental Housing License on April 17, 1998.
The April 16, 1998 re-inspection did not include an inspection of
t he basenent because no violations had been found in the basenent
on March 4, 1998.

The City of Gaithersburg successfully noved for summary
j udgnment agai nst appellants’ clains on the grounds that no private
cause of action exists against a municipality when it fails to
enforce its own safety regul ations. Willow Tree Learning Ctr.,
Inc. v. Prince George’s County, 85 M. App. 508, 515 (1991)
(holding that duty of county and inspector under statute and
ordi nance to ensure safety of playground equipnent at a daycare

center was owed to public generally and could not be the basis for
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a negligence cause of action brought by a parent of an injured
child).

The Court entered the follow ng Oders:

Novenber 9, 2000: The court deni ed appellants’ Mbtion
for Summary Judgnent.

March 26, 2002: The court deni ed appellants’ Mbtion
for Reconsi deration.

August 1, 2002: The court granted the Joint Mdtion by
[appellants] for Voluntary Dism ssal
Wthout Prejudice of the Mnufacturer

Def endant s.

Novenber 18, 2002: The court granted appellants’ and
appel | ees’ vol unt ary di sm ssal
wi thout prejudice of all clains
asserted between the Chapnans and
the Lis.

Decenber 4, 2002: The court granted the notion for
summary judgnment of [appell ees]
Davi d Di ef f enbach and Kevi n
H ght ower seeking dismssal of all
clainms asserted in [appellants’]
Omi bus Amended Conpl ai nt .

January 22, 2003: The court granted [appellants’]
notion to dismss of their clains
agai nst [ appel | ees] Lis and Chapnmans
wi th prejudice.

July 19, 2005: The court granted appellee Sunmt
El ectric Conpany’s Motion to Dism ss
Re-Fil ed Omi bus Anmended Conpl ai nt
and Ordered that all clains and
cross—cl ains agai nst Sunmmi t be
di sm ssed with prejudi ce and wi t hout
| eave to anmend.

April 20, 2006: The court granted the Lis’ Mtion to
Di sm ss.

-18-



CIRCUIT COURT RULINGS

On June 24, 2005, the court initially rejected appellants’
argunent that the concept of superseding cause does not apply in
product liability cases, except where the product is msused in an
unf or eseeabl e manner, including that the authority upon which
appel lants relied addresses only the concepts of causation and
foreseeability as it relates to the m suse of a product. Turning
to its analysis of superseding cause, the court cited the factors
enunerated in Restatement (Second), 8 442 (2), the | apse of tine
and whether the intervening act involves crimnal conduct as
opposed to negligence.

After reciting the sequence of events prior to the fire, the
court essentially summarized appellants’ allegations as set forth
inthe Re-Fil ed Omi bus Anended Conpl ai nt. Identifying whether the
i nterveni ng event suffices, inlaw, to break the chain of causation
between the injury and the negligent conduct as the issue before
it, the court opined that it believed that the focus of the inquiry
should be primarily on the nature of the intervening acts.
Tracki ng essentially the del eterious effects of the various acts of
negligence as set forth in the Conplaint, e.g., had the Lis not
all oned the use of the enclosed roons w thout energency egress as
sl eeping areas, the boys would not have been |ocated where they
could not escape the fire, the court issued its ruling: “As a

matter of law, it was not foreseeabl e when the snoke detectors were
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manuf actured i n 1989 that so many different substantial intervening
acts of negligence, including violations of |aw, would occur so as
to link the * Manufacturer Defendants’ alleged negligent act to the
Plaintiffs’ injuries nine years later. Those intervening acts
constitute a superseding cause of the Plaintiffs injuries.”

On January 3, 2002, counsel for Ryland responded to
appel l ants’ request for continuance by reiterating, “It doesn't
matter, for purposes of ny notion, what they say w tnesses have
said in the 18 nonths of discovery that took place before anybody
t hought to add ny client to the case. . . . The only thing that
matters is what they have said in the well-pleaded factual
all egations of their conplaint.” Notw t hstanding, the circuit
court accommodated the request, directing delivery of the experts’
reports by the end of the following week and, appellants were
granted additional time, only with the court’s perm ssion. The
request for continuance was | ater denied.

Appl ying the reasoning of the Court of Appeals in Manor Inn,
that the theft of a vehicle with the keys left in the ignition was
foreseeabl e but that the thief would subsequently have an acci dent
was not, the circuit court opined that it was inconceivable that
Ryland and Summt could foresee, nine years before the fire
occurred, that the Lis would finish off the basement w thout
provi di ng emergency egress in violation of building codes and t hat

t he Chapman parents woul d all ow t he boys to keep candles lit while



they were sleeping. Assigning particular inportance to the fact
that there were nine years between the acts conpl ai ned of and the
injury that occurred, the court concluded that “we have two []
negligent intervening acts - - two dozen persons, occurring over
two periods of tine, that conspired together to bring about and/or
to cause this injury.” The court, therefore, ruled that the
al | egations of negligence of Summt and Ryland, as set out in the
Conpl aint, did not establish |egal cause.

On March 29, 2006, the Lis filed their notion to dismss, in
whi ch they pointed out that the circuit court had previously “rul ed
in favor of the codefendants’ notion to dismss or notion for
summary judgnent on the grounds that there was an absence of
foreseeability and/or proxi mate cause concerning the injuries and
damages all eged by the [appellants].” On April 7, 2006, however,
they withdrew their request for a hearing on their Mtion to
Di smiss and, on April 20, 2006, the court issued its order, stating
only “that the Motion to Dismiss filed by Defendants, Gui-Fu Li and
Chung Ling Li, be and is hereby GRANTED.”

Because the Lis withdrew their request for a hearing on their
notion to dismss and the court accordingly issued its order
wi thout an oral or nenorandum opinion, we can only |look to the
argunents set forth inthe notion filed by the Lis as the bases for
the court’s ruling. The Lis, in Section Il of their Mtion to

Di sm ss, captioned “LEGAL ARGUMVENT, " expl ai n that they i ncorporated



by reference “the case law submtted to the trial court
manuf act ure defendants regarding applicable |egal standards and
standards applicable to a determ nation of proximte cause. In
their notion, the Lis contended that Keith's parents, M chael
Chapman and Carolyn H Il Chapman, knew that the children were in
the basenent area, which was being illum nated by candles; that
they were without adult supervision; that Keith Chapnman all owed a
candle to remain burning inthe famly roomof the basenment when he
went to sleep, contrary to his parents’ instructions; that the
foregoing constituted intervening acts operating as a supersedi ng
cause of the ultimte harmand that, ultimately, the negligence of
the Chapmans was active, while any negligence on their part was
passive. In the absence of a separate hearing in which the court
articulated the basis for its decisionto grant the Lis’ notion to
di smiss, our review wi Il proceed on the basis that the court did,
i ndeed, apply the sane rationale that had been enployed in the
di sposition of the co-defendants’ notions to dismss.

On Novenber 9, 2000, the circuit court entered an order
denyi ng appellants’ Mtion for Summary Judgnent and granting that
of appel | ees Dief fenbach and H ghtower. The court reasoned that
D effenbach and Hi ghtower, *“as hone-inprovenent contractors
repairing water damage to the basenent of the residence in 1994,
di d not have a | egal ly cogni zabl e duty on which to inpose liability

for damages and injuries sustained in [the] June 1998 fire, to warn



the occupants that the basenent roons should not be used for
sl eeping.” The court further concluded that the failure to obtain
building or electrical permts fromthe Gty of Gaithersburg in
1994 prior to repairing water damage to the basenent was neither a
cause in fact nor a legal cause of the fire. The court further
found specul ative the causal connection advocated by appell ants,
i.e., that, had D effenbach and H ghtower pulled the required
permts, inspectors for the Cty of Githersburg would have
di scovered that roons in the basenent were being i nproperly used as
bedroons, particularly in light of the fact that the Cty of
Gai thersburg inspected the property on one or nobre occasions
follow ng repairs nmade to the basenent in 1994 and failed to i nform
the owners or occupants that the basenent roons could not be used
for sleeping. Finally, the snoke detectors in the residence were
in working order before and after the basenment repair work
performed in 1994, at a tinme when the Gaithersburg Buil ding code
di d not require dual power snoke/fire detectors to be installed in

connection with repair projects.



PROCEDURAL OVERVIEW

A

ISSUES GENERATED IN THIS APPEAL

As a prelimnary matter, we deem it critical to define the
paraneters of the issues properly before us on this appeal. The
Re—Fi | ed Omi bus Anended Conpl aint alleges that the nanufacturer
def endants breached their “duty to design, manufacture, assenbl e,
test, label, distribute, market, advertise, and sell [ ] the
snoke/fire detector at issue, which was not in an unreasonably
dangerous condition” because it was not “equipped wth a
technol ogically and econom cally feasible safety device, a battery
back-up . . . in the event of an electrical outage or short.” The
Re-Fil ed Omi bus Anended Conpl aint also all eges that the appellee
manufacturers failed to warn that their product woul d not operate
during a power outage and that they failed to provide a product
free from design and/or manufacturing defects, thereby breaching
express and inplied warranties for nmerchantability and fitness for
a particul ar purpose.

In addition to the allegations of negligence, the Re-Filed
Omi bus Anmended Conplaint alleges breaches based on strict
liability against the manufacturer defendants, Ryland and Sunm t
for distributing a product defective in design at the tine it |eft

appel | ees’ control and, further, that appellees failed to warn
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foreseeabl e users of the snoke detector’s limtations. Appellants
point out intheir brief that the strict liability causes of action
agai nst the manufacturer defendants, the Ryland G oup and Sumnmt
Hones, alleged in Counts 1Il through WVII, [IX and XII
respectively, for the purposes of appellants’ Mtion to D smss,
chal l enged only with respect to causation. Havi ng argued that
their position on the notion to dism ss was, in essence, to concede
that their product was defective, i.e., did not conport wth
industry standards, the manufacturer defendants reassert, on
appeal, their position that “the injuries and fatalities occurred
not because of any defect in the design of the snoke alarm but
because the children were sleeping in an illegally enclosed,
wi ndowl ess basenent bedroomwhi ch | acked adequat e ener gency egress
facilities.”

Li kewi se, as appellants acknow edge, counsel for Ryland
advised the trial judge, “I will accept that for purposes of this
notion solely, that we had an obligation in 1989 to install a snoke
detector that net standards that were even higher than the ones

that our el ected representatives had put in place at that tinme, but

that doesn’t get to the causation question.” Counsel for Summt
chimed in, “I would echo the notion by Ryland that, evenif it were
shown to be the case, there still is not causation pleaded in the

conplaint by the plaintiffs. . . .~
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In light of the concessions by counsel that the snoke detector
di d not neet industry standards and, for the purposes of the notion
to dismss, were therefore defective, the court, in its rulings,

focused only on the issue of causation. Because all parties
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proceeded on the basis that the snoke/fire detector was defective,
t hat was not at issue.

Appel l ants, on this appeal, pertinaciously argue issues not
considered by the trial judge and cite court decisions in support

t hereof 2 which do not devol ve upon a determ nation of whether the

2

None of the followi ng decisions relied upon by appellants turn
on the question of whether harm was the result of a superseding
cause:

Butler v. Pittway Corp., 770 F.2d 7 (2nd G r. 1985), invol ved
al l eged mal function of two snoke detectors.

In Carruth v. Pittway Corp., 643 So.2d 1340 (Al a. 1994), the
central issue concerned the | egal sufficiency of the warning as to
dead airspace. I1d. at 1346-1347.

Choate v. Champion Home Builders Co., 222 F.3d 788 (10th Gir.
2000) In products liability action, manufacturer’s claimwas not
expressly or inpliedly preenpted and grant of summary judgnent to
t he manuf acturer reversed of a manufactured home whose hard-w red
snoke detectors did not have a battery backup nor a warning as to
their inability to detect snoke during power outages. Id. at 790.
The court held that the claim was not expressly or inpliedly
preenpted and reversed. Id. at 797.

Dillard v. Pittway Corp., 719 So.2d 188, 192-93 (Al a. 1998)
Grant of sunmmary judgnent in favor of manufacturer in a w ongful
death action based on theory that a snoke detector mal functioned
reversed; because it was foreseeable that a delay in warning by
t he snoke detector could result in injury to occupants, defendant
was nhot entitled to a “no-causal -rel ati on” defense even if it did
not contribute to the defective condition of the snoke detectors.

In Interstate Eng’g, Inc. v. Burnette, 474 So.2d 624, 625
(Ala. 1985), the court upheld jury finding that, had defective
heat detectors not failed to give early warning, victimcould have
escaped fromthe house.

In Laaperi v. Sears, Roebuck & Co., Inc., 787 F.2d 726, (1st
Cr. 1986), the court held that a jury could conclude that Laaper
woul d have instituted different fire detection nmethods than a hard-
w red snoke detector that woul d not operate in an el ectrical outage
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ci rcunst ances asserted to be intervening acts are transnuted into
supersedi ng causes. They do address the theory espoused, on this
appeal, by appellees, the manufacturer defendants, Summt and
Ryl and, however, that the ultinmate harmwas caused by the negli gent
acts of the Lis rather than the failure of the snoke detector to
alert the children or by the lack of know edge that it was not
equi pped with an alternate power source. Appellants maintain that,

because the issue of whether intervening acts of negligence are

if he had been properly warned. 1d. at 732-33.

I N Mercer v. Pittway Corp., 616 N.W2d 602, 617 (lowa 2000),
notwi t hstandi ng that manufacturer successfully appeal ed awards of
conpensatory and punitive danmages nade pursuant to a jury tria
because of the adm ssion of over 360 consumer conplaints wthout
verifying that each one was factually simlar to the case before
the court, the court decided that manufacturer could have
reasonably foreseen that the delay in response tinme toa fire could
result in harmand that it should have warned of its limtations.

In Pac. Employer's Ins. Co. v. Austgen's Elec., Inc., 661
N. E. 2d 1227, 1230 (I nd. App. 1996), following a jury trial, Austgen
noved for and was Grant of manufacturer’s notion for judgnent
following a jury trial based on insufficiency of the evidence was
reversed, because claimant was precluded fromattenpting to prove
a nexus between negligent installation of the alarmsystemand the
| osses resulting fromthe crimnal act of arson.

In Pearsall v. Emhart Indus., Inc., 599 F. Supp. 207, 211-12
(D.C. Pa. 1984), a jury award was upheld in wongful death action
al | egi ng negligence/ product liability based on alleged failure of
snoke and heat detectors where there was evidence as to a specific
defect and the sane defendants were responsible for both the
al | eged negligent act and defect.

In wWatson v. Sunbeam Corp., 816 F. Supp. 384, 389 (D. M.
1993), summary judgnent in favor of manufacturer was properly
deni ed because there existed nmaterial issues of fact as to the
defective design of the electric blanket that started the damagi ng
fire.
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foreseeable is one of fact, it may not be properly resolved on a
notion to disnmiss or a notion for summary judgnent.

The Mont gonmery County Circuit Court judges, intheir series of
rulings, based their decision to grant the notions to dismss
exclusively on the theory advanced by t he manuf act urer defendants,
Summit and Ryl and that the ulti mate harmwas caused by intervening
acts of negligence which broke the chain of causation between the
installation and failure to upgrade snoke detectors whi ch woul d not
function during a power outage and the deaths and the injuries
sustained by the Collins, Juster and Chapnan boys. The precise
i ssue presented to the court was whether the negligence of the
Chapmans, in failing to ensure that the candl e was extingui shed,
and the Lis, in allow ng the encl osed basenent roons to be used for
bedroons, anong other causes, operated to attenuate the | egal
responsibility of the manufacturer defendants, Ryland and Sunm t
for the injuries and deaths. Considering howthe issue was franed
and presented to the court, it properly applied Iegal principles
relative to proximate causation, intervening negligent acts and
super sedi ng cause. On appell ate review, we, of course, decide only
gquestions which were tried and decided by the |ower court. M.
Rul e 8-131.

In their briefs, the manufacturer defendants, Ryland and
Summit submit that the numerous allegations of negligent acts of

others in the Re-Filed Omibus Anended Conplaint “negate”
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all egations that the failure of advanced warni ng caused t he deat hs
and injuries.

Enmpl oying the applicable principles in a determ nation of
causation, the appropriate response for appellants, on this appeal,
is to counter the argunments of the manufacturer defendants, Ryl and
and Sunmit that, in the first instance, their failure to install a
product that met industry standards and their failure to warn of
its limtations was not the | egal cause of the deaths and injuries
sustained. Even if their negligence could be considered a factor
contributing to the deaths and injuries, appellants would
neverthel ess be obliged to counter appellees’ argunents that the
acts of negligence, not involving the defective snoke detectors,
were of such a nature, applying the well-settled principles in
determ ning causation, that such other negligent acts constitute
substantial factors, rendering the failure to provide advanced
warni ng | egal ly i nconsequential. The threshold question, however,
is whether the circuit court was sufficiently informed from the
all egations in the conplaint to engage in this analysis.

Li kew se, before reviewing the circuit court’s determ nation
that the allegations of the negligent acts of the Chapnmans and
ot hers coul d not be foreseen by the manufacturer defendants, Ryl and
and Summit as to appellants’ clains of strict liability, failureto
warn and breach of inplied warranties for fitness for a particular

purpose and nerchantability, we nmust first decide if the circuit
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court could properly nmake such a determ nati on based solely on the
all egations in the conplaint. For the reasons that follow, we

shall hold that it could not.

B

MOTION TO DISMISS

We are tasked, on this appeal, with the review of the circuit
court’s grant of the Motion to Disnmiss the Re—Fi | ed Omi bus Anended
Conpl aint filed by the manufacturer defendants, Ryland, Summt and
t he Lis.

We observed recently in Pulte Home Corp. v. Parex, Inc., 174
Md. App. 681, 710 (2007), that “we review de novo a trial judge's
decision involving a purely legal question.” (Quoting Ehrlich v.
pPerez, 394 Md. 691, 708 (2006) (quotations omtted). We reiterated
the well settled yardstick as to Motions to di sm ss:

“The proper standard for review ng the grant of a notion
to dismss is whether the trial court was legally

correct. Inreviewng the grant of a notion to di sm ss,
we nust determ ne whether the conplaint, on its face,
di scloses a legally sufficient cause of action.” In

reviewi ng the conplaint, we nust “presune the truth of
all well-pleaded facts in the conplaint, along with any
reasonabl e i nferences derived therefrom” “Dismssal is
proper only if the facts and allegations, so viewed
woul d nevertheless fail to afford plaintiff relief if
proven.”

-31-



Id. (quoting Higginbotham v. Pub. Serv. Comm'n, 171 M. App. 254,
264 (2006)) (citations omtted).

The circuit court granted the notions to dismss filed by the
manuf act urer defendants, Ryland, Sunmt and the Lis, finding, as a
matter of law, that “so many” enunerated “different and substanti al
i nterveni ng acts of negligence” constituted a supersedi ng cause of
appellants’ injuries. Specifically, relying on Manor Inn, supra,
it concluded that those intervening acts interrupted the chain of
causation, relieving the manufacturing defendants, Sunmt, Ryland
and the Lis of legal liability. 1In seeking to uphold the circuit
court’s ruling granting their notion to dism ss, appel | ees shoul der
a form dable burden. Before the circuit court, they elected, in
effect, to deposit all of their proverbial eggs in one basket,
choosing to assail the sufficiency of the allegations in the
conplaint, rather than submt depositions, docunents and other
matters outside of its four corners.

I N Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 M.
135 (1994), the decision upon which the circuit court based its
ruling, the nmotion to dismss filed by Manor Inn was denied. No
menti on was made by counsel or the court during the argunents or
the decision in the case at hand that the appell ee, Manor Inn, did
not prevail until it obtained a ruling on its notion for summary
judgnment. That is not to say that, in the proper case, a notion to

di smss would not be the proper vehicle. Appellees have seized
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upon the verbosity of appellants’ twenty-seven count, one hundred
and seventy-two paragraph Re-Filed Omibus Anended Conplaint to
essentially use the words therein agai nst appellants. Appellees
variously point out that the avernent in the conplaint that the
deat hs and injuries were caused by the negligence of Defendant A,
of necessity, negates causation as to Defendant B. |In excruciating
detail, appellees cross reference the various negligent acts by the
ot her appellees, positing that each of these intervening acts
constitute an intervening cause. |In addition to the assertions of
negl i gence of others in the conplaint, appellees cite a ruling by
Judge Harrington and a deposition by Ryland and Sunmt.

Qur research has failed to uncover prior Maryl and deci si ons or
deci sions fromother jurisdictions in which a court has been call ed
upon to engage in an analysis requiring a determ nati on of whether
an intervening negligent act becones a cause superseding the
negl i gence of defendants responsible for manufacturing, designing
and placing in the streamof comerce a devi ce whose speci alized -
and only - function is to provide advance warning of fires. In
addition to the highly extraordi nary nature of the i ntervening acts
of negligence, as the circuit court found, the sheer nunmber of acts
whi ch, had they not occurred or occurred in a different manner
create endl ess possibilities as to how the tragedy coul d have been
averted. The conbination of events leading up to the fire

represents what could best be described as the “perfect storm?”

-33-



Rendering our review nore problematic is the circuit court’s
di sposition of the matter on appellees’ notions to dismiss. @Gven
that foreseeability is the touchstone in any determ nation of
proxi mate, intervening and supersedi ng cause, we first address the
proprietary of deciding foreseeability on a notion to dism ss.

“Normal |y, the ‘foreseeability inquiry is . . . a question of
fact to be decided by the trier of fact.’” Yonce v. SmithKline
Beecham Clinical Labs., Inc., 111 Md. App. 124, 141 (1996) (quoting
Balt. Gas & Elec. Co. v. Lane, 338 M. 34, 52 (1995)). And
ordinarily, the question of whether causation is proximte or
superseding is a matter to be resolved by the jury. Wankel v. A &
B Contractors, Inc., 127 M. App. 128, 165 (1999); May v. Giant
Food, Inc., 122 M. App. 364, 383, cert. denied, 351 M. 286
(1998).

Appel l ants refer us to an excerpt from Lane, 338 Ml. at 53, in
which the Court of Appeals addressed a determ nation of
foreseeability on a notion for sumary judgnent:

We concluded [in Manor Inn, 335 M. at 149] that it was

reasonably foreseeable that a thief would take a van with

keys left in the ignition, but that it was not so clear

“that the thief would drive negligently, and even nore

uncl ear that, in doing so, he or she would injure the

plaintiff.” 1d. 335 Md. at 160. The sequence of events

in the present case, however, was nore foreseeable. we
think that children moving a spool left in a
neighborhood, and another child riding it down a hill and
getting injured is more probable than a thief stealing a
car, driving negligently and injuring someone.
Accordingly, the matter of foreseeability is one of fact,
and not of law, and is not appropriate for resolution by
summary judgnent in the circunstances of this case.
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(Emphasis in brief of appellants).

| medi ately precedi ng the above quotation from Lane, however,

is the foll ow ng:

This foreseeability inquiry is ordinarily a question of
fact to be decided by the finder of fact. In this regard,
we have said: “The true rule is that what is proximte
cause of aninjury is ordinarily a question for the jury.
It is only when the facts are undisputed, and are
susceptible of but one inference, that the question is
one of law for the court . . . .” Lashley v. Dawson, 162
Ml. 549, 563 (1932). See also Little [v. Woodall, 244
MI. 620,] 626 [(1966)]; Texas Company v. Pecora, 208 M.
281, 293-94 (1955); Restatenent 8§ 453.

338 Mi. at 52-53 (enphasis added).

The rule, succinctly stated, in Caroline v. Reicher, 269 M.
125, 131 (1973), is:

We recognize that a determ nation of whether the
intervening act of a third person is a supersedi ng cause
whi ch di scharges the original actor fromliability may be
a question for the trier of fact. But, when the evi dence
presented and the | ogi cal inferences deduci bl e therefrom
admt of but one conclusion, the question becones one of
| aw. Katz v. Holsinger, [264 Md. 307 (1972)]; Farley v.
Yerman, [231 Md. 444] (1963). It is true that the facts
of a case may place it in the mddl eground where the
issue of the existence of superseding negligence is
properly left for the trier of fact; but, some cases are
such that they gravitate so close to one or the other of
the two poles that resolution of the issue becomes one of
law.

(Enmphasi s added). See also Jubb v. Ford, 221 M. 507, 513
(1960) (hol ding that “whether [proximate cause] exists is to be
decided in a conmon sense fashion in the light of the attending
facts and circunstances, and, unless the facts are undi sputed and

admt of but one inference, the question is for the jury.”).
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As noted earlier, Manor Inn, the decision upon which the
circuit court bases its rulings, was decided on a notion for
summary judgnent, rather than a notion to dismss. 335 Md. at 160.

Followi ng the teachings of Balt. Gas & Elec. Co. v. Lane,
supra and Caroline v. Reicher, supra, We may only affirm the
circuit court’s determ nation of foreseeability if we are convi nced
that the facts of this case are susceptible of but one inference
and that they gravitate so close to the polar extreme that the
i ssue of causation is rendered a matter of |aw As we shall

explain in the discussion which follows, we are not so convinced.

Negligence

PROXIMATE CAUSATION

As reflected in the circuit court’s menorandum opi nion, the
t ouchst one of any determ nati on of proximate cause requires that we
engage in an analysis to determ ne foreseeability. Accordingly,
our task is to look back from the point in tine, when the harm
occurred, to the actor’s negligent conduct and deduce whether it
appears highly extraordi nary that such conduct shoul d have brought
about harm severing the link between the act and the harm and
whet her such conduct is a substantial factor in causing the harm

Atlantic Mut. Ins. Co. v. Kenney, 323 Mi. 116, 129-30 (1991); § 435
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of the Restatenment (Second) of Torts (1965). A discussion of
certain bedrock principles explicating proxinmate causation is in
or der.

Proxi mat e cause as a conponent of negligence is established if
it is acausein fact of the injury and a | egally cogni zabl e cause.
Yonce, 111 M. App. at 137-39. In determining whether a
defendant's negligence is the cause in fact of a plaintiff's
injury, the “but for” and the “substantial factor” tests have been
applied by Mryland courts. See Peterson, 258 M. at 16;
Bartholomee v. Casey, 103 Md. App. 34, 56-57 (1994), cert. denied,
338 Md. 557 (1995). Although the “substantial factor” test was
devised to address situations in which tw independent causes
concur to bring about an injury, and either cause, standing al one,
woul d have wrought the identical harm the “substantial factor”
test has been used frequently in other situations. vYonce, 111 M.
App. at 138 (citing Prosser & Keeton on the Law of Torts 8§ 41, at
266 (5th ed. 1984), quoted in Eagle-Picher Indus., Inc. v. Balbos,
326 Md. 179, 208 (1992)). The “substantial factor” test is set
forth in the Restatenent (Second) of Torts (Restatenent):

§ 431. What Constitutes Legal Cause

The actor’s negligent conduct is alegal cause of harmto
anot her if

(a) his conduct is a substantial factor in bringing about
the harm and
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(b) there is no rule of law relieving the actor from
l[iability because of the manner in which his negligence
has resulted in the harm

8§ 433. Considerations Inmportant in Determ ning Wether
Negl i gent Conduct i s Substantial Factor in Produci ng Harm

The following considerations are in thenselves or in

conbination wth one another inportant in determning

whet her the actor’s conduct is a substantial factor in

bri ngi ng about harmto anot her:

(a) the nunber of other factors which contribute in

producing the harm and the extent of the effect which

they have in producing it;

b) whether the actor’s conduct has created a force or

series of forces which are in continuous and active

operation up to the tine of the harm or has created a

situation harm ess unl ess acted upon by other forces for

whi ch the actor is not responsible;

(c) lapse of tine.

See Bartholomee, 103 Md. App. at 56 (explicating the “substanti al
factor” test).

Proxi mate cause ultimately invol ves a concl usi on that soneone
will be held legally responsible for the consequences of an act or
om ssion. Peterson, 258 M. at 16. This determ nation is subject
to considerations of fairness or social policy as well as nere
causation. Id. Thus, although an injury m ght not have occurred
“but for” an antecedent act of the defendant, liability may not be
i nposed if for exanple the negligence of one person is nerely
“passive and potential, while the negligence of another is the

nmovi ng and effective cause of the injury.” Id.; Bloom v. Good

Humor Ice Cream Co. of Balt., 179 Md. 384 (1941), “or if the injury
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issorenote intinme and space fromdefendant's original negligence
that another's negligence intervenes.” Dersookian v. Helmick, 256
Mi. 627, 634 (1970); see Liberto v. Holfeldt, 221 M. 62, 66
(1959). If there is no causation in fact, we need go no further
for our inquiry has reached a terminal point. If, on the other
hand, there is causation in fact, our inquiry continues. Mackin &
Assocs. v. Harris, 342 M. 1, 8 (1996). If causation in fact
exists, a defendant will not be relieved from liability for an
injury if, at the tine of the defendant's negligent act, the
def endant shoul d have foreseen the “general field of danger,” not
necessarily the specific kind of harmto which the injured party
woul d be subjected as a result of the defendant's negligence

Stone v. Chicago Title Ins. Co., 330 M. 329, 337 (1993) ; Yonce,
111 Md. App. at 137-39.

As noted, the circuit court relied al nost exclusively on the
deci sion of the Court of Appeals in Manor Inn, 335 Md. at 157. The
guestion under consideration was: “Wen nore than one act of
negli gence arguably could be responsible for the injury, the
gquestion that is presented is whether the second in point of tine
superseded the first, i.e., did that act intervene and supersede
the original act of negligence, thus termnating its role in the
causation chain?” Proceeding on the premse that Mnor Inn's
enpl oyee was negligent in |eaving keys in the unattended van and

that the thief was negligent in the manner in which he drove the
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van after stealing it, the Court ultimately concluded that the
thief’s negligent driving of the van broke the chain of causation
flowing fromManor Inn's negligence. Noting that it had stressed
the inportance of foreseeability in a proximate cause analysis in
Kenney, 323 M. at 129-30, the Court then reviewed principles
applicable to intervening, supersedi ng cause, noting the i nportance
of foreseeability in determ ning the exi stence of proximte cause,

citing Sections 435° and 447* of the Restatenent (Second) of Torts.

3Section 435 of the Restatenent provides:
Foreseeability of Harm or Manner of its Cccurrence

(1) If the actor’s conduct is a substantial factor in
bri ngi ng about harmto another, the fact that the actor
nei ther foresaw nor should have foreseen the extent of
the harm or the manner in which it occurred does not
prevent himfrombeing |iable.

(2) The actor’s conduct may be held not to be a |ega
cause of harm to another where after the event and
| ooking back from the harm to the actor’s negligent
conduct, it appears to the court highly extraordinary
that it should have brought about the harm

“Section 447 of the Restatenent provides:
Negl i gence of Intervening Acts

The fact that an intervening act of a third person is
negligent initself or is done in a negligent manner does
not nmake it a supersedi ng cause of harmto anot her which
the actor's negligent conduct is a substantial factor in
bri ngi ng about, if

(a) the actor at the tine of his negligent conduct shoul d
have realized that the third person m ght so act, or

(b) a reasonabl e person knowi ng the situation existing
when the act of the third person was done would not
regard it as highly extraordinary that the third person
had so acted, or
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Former Chief Judge Wlner, witing for this Court, in

Valentine v. On Target, Inc, 112 Ml. App. at 691-92, iterated:
The current state of the Maryland | aw of proximte

cause, as it would apply in this setting, is, at |east

facially, sonewhat anbi guous. The problem arises when

the direct and i medi ate cause of the ultimate injury is

not the negligence of the defendant but intervening

conduct that the defendant’s negligence all owed or nade

nore likely to occur. The question then is raised

whet her the intervening event suffices, inlaw, to break

any chain of causation between the injury and the

negl i gent conduct which permtted the intervening event

to occur. The answer, in a nutshell, is that the chain

Is not broken if the intervening event set in notion by

t he negligent conduct was foreseeable.
(Internal citations omtted).

The vValentine Court then reiterated the test in assigning
cul pability as between actors whose negligence is not concurrent
enunciated in State v. Hecht Company, 165 M. 415, 422 (1933),

whi ch we discuss nore fully, infra.

A

MANUFACTURER DEFENDANTS

On June 24, 2005, as noted, supra, the court rejected
appellants’ primary argunent and found that the concept of
super sedi ng cause does apply in product liability cases and t hereby

grant ed t he manuf acturer defendants’ Mdtion to Disniss as to Counts

(c) the intervening act is a normal consequence of a
situation created by the actor’s conduct and the nmanner
in which it is done is not extraordinarily negligent.
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[, 1v, V, Vi and VII. As we have noted, supra, the court, in
response to the manner in which the issues had been framed by the
parties, properly applied the well-settled legal principles in an
anal ysis of proximte causation, intervening negligent acts and
super sedi ng cause as explicated in Manor Inn and ot her authorities
cited herein.

The court began its ruling by setting forth the six factors
enunerated in the Restatement (Second), 8 442 (2) that are
determ native of “whether or not in a given instance an i ntervening
act operates as [a] superseding cause,” along with identifying two
other relevant factors, i.e., the lapse of tinme and whether the
i nterveni ng act i nvol ves crim nal conduct as opposed to negligence.

The court then recounted a sequential tineline over the
ni ne—year period prior to the fire, essentially summarizing
appel lants’ allegations as set forth in the Re-Filed QOmibus
Amended Conpl aint. Considering the six Restatement factors and the
two additional relevant factors and, based upon a review of the
Conpl ai nt, the court reasoned that the intervening acts of other
negligent parties broke the chain of causation and becane
supersedi ng causes absolving appellees of liability. The opinion
concludes, “As a matter of law, it was not foreseeable when the
snoke detectors were nmanufactured in 1989 that so many different
and substanti al intervening acts of negligence, including

violations of law, would occur so as to link the manufacturer
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def endants al |l eged negligent act to the Plaintiff’s injuries nine
years |ater.”

The trial court initially stressed the |apse of tine and the
other factors that intervened between the original alleged
negligent act, i.e., failing to provide an alternative power
source, and the ultimate harm The court concluded that those
ot her factors constituted “substantial factors” as delineated in
Rest atenent (Second), 88 431 (providing that |egal cause results
when conduct is a substantial factor in bringing about the harm
and 432 (providing that negligent conduct is not a substantial
factor if the harmwoul d have been sustained in the absence of the
ori gi nal negligence).

The circuit court, basing its ruling on the holding in Manor
Inn, focused its inquiry on whether the negligence of the Chapmans
and the Lis was set in notion by the nmanufacturer defendants
failure to equip their product with an alternative power source
and, if so, whether the harmwas therefore foreseeable.

The Manor Inn Court, in its analysis of the facts, explained:

Leaving the keys in the ignition of a notor vehicle

i ncreases significantly the chances of that vehicl e bei ng

stolen. Thus, viewing the total facts of the case sub

judice, It is patent that it was reasonably foreseeabl e
that, by leaving the keys in the ignition, a thief would

take the van. In the case sub judice, but for the
negl i gence of Manor Inn, Giffin would not have taken the
van. It is not so clear, however, that the thief would

drive negligently, and even nore unclear that, in doing
so, he or she would injure the plaintiff. Consequently,
while the negligence of Mnor Inn clearly was the
proxi mate cause of the theft of the van, it does not

-43-



follow that that causal relationship continued fromthe
nmoment of the theft to the nonent of the inpact between
the van and Wewer's car. Giffin's conduct in taking the
van was not “highly extraordinary”; indeed, it was highly
predi ctable. On the other hand, the manner in which he
drove the van, and its consequences, were “highly
extraordinary.”

Id. at 160.

The circuit court, applying Manor Inn, essentially adopted the
Manor Inn Court’'s reasoning that, as it mght not be foreseeable
that a thief would drive a stolen car negligently causing injury to
another, while the theft of a car left unattended with the key in
theignitionis foreseeable, the use of candles, while ill-advised,
m ght be antici pated, but the i nexplicably reckl ess manner in using
the candles is no nore foreseeable than the negligent driving of
the thief. The grist of the circuit court’s |l egal analysis in the
case at hand is contained in the follow ng excerpt:

In addition to those factors [ Restatenent (Second),

§ 442 (a) -(f)], areviewof the cited cases denonstrates

that the courts consider at |east two additional factors

to be relevant in determ ning whether intervening acts

give rise to a supersedi ng cause. They are (1) the | apse

of time between the act conpl ai ned of and the injury, and

(2) whether the intervening act rises to the |evel of

crimnal conduct as opposed to negligence.

Here a consideration of all of those factors | eads

the court to conclude, based wupon review of the

Conplaint, that the nunerous acts of the remaining

[appel | ees] constitute a superseding cause of the

[ appel | ant s’ ] harm relieving t he “ Manuf act ur er
Def endants” of liability.
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The [appellants] in their Supplenmental QOpposition
filed March 30, 2005 describe the test of whether these
intervening acts rise to the | evel of superseding cause
as follows: “[T]he problem arises when the direct and
i medi ate cause of the wultimate injury is not the
negl i gence of the Defendant, but the intervening conduct
that the Defendant’s negligence allowed or nade nore
likely to occur. The question is raised whether the
I nterveni ng event suffices, inlaw, to break the chain of
causation between the injury and the negligent conduct
which permtted the intervening act to occur. The
answer, in a nutshell, is that the chain is not broken,
if the intervening event set in notion by the negligent
conduct was foreseeable. Valentine v. On Target, Inc.,
112 Md. App. 679, 691-[9]2 (1996) (enphasi s added). Wile
the resulting harm is one of the factors to be
consi dered, the focus of the inquiry is primarily on the
nature of the intervening acts.

This analysis was a proper adjudication of the issues as
framed by the parties, assumng that the analysis was of facts
susceptible of but one inference. W hold that it was not.

Appel l ants contend that the court erred because the chain of
causation is not broken when negligent acts alleged to have
I ntervened were foreseeable and it is wthin the purview of the
jury to nmake the determ nation of foreseeability. They further
argue that the negligent acts and om ssions of the nanufacturer
def endants created a dangerous situation, where it was foreseeabl e
that the negligent acts of another would cause damage to occur.
The negligence alleged by appellants is that appel | ee
manuf acturers, through their design, manufacture, assenbly,
testing, labeling, distributing, marketing, and selling of the
snoke detector at issue placed into the flow of commerce a product

that was defective by reason of the lack of an alternative power
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source and that they failed to warn or adequately advi se users of
the snoke/fire detector of any deficiencies.

Bef or e addressing the i ssue upon which we believe this appeal
devol ves, we note that appel |l ants acknow edge t hat dual power snoke
detectors were not required when Grantchester Place was built in
1989.° They allude to the feasibility and availability of dual
power snoke detectors which, they say, represented the standard of
care in the industry at the tinme of manufacture and the tine of
fire in question.® Although the prem se of appellants’ negligence
claimis that the lack of a battery back-up systemor alternative
power source constitutes a defect, counsel for the nanufacturer
def endants nade clear in the circuit court and have reasserted
their position on appeal that they did not — and do not — contest
whet her their product was defective.’” Thus, as we have noted, for
pur poses of the notion to dism ss, the issue of whether the snoke
det ect or was defective (except insofar as any such defect factored

into the causation anal ysis) was not before the court, nor did the

The dual powered snoke detectors becane mandatory on July 1
1990, pursuant to Mi. Code Ann., Article 38A, 812A (p).

®*This is apparently a veiled allusion to the concept of best
product avail abl e.

‘Counsel advised the Court: “Nevertheless, for purposes of
their [manufacturer defendants’] notion below, they focused on
| egal causation rather than causation-in-fact. Manuf act ur er

def endants believe and assert that the injuries and fatalities
occurred not because of any defect in the design of the snoke
alarm but because the children were sleeping in an illegally
encl osed, w ndowl ess basenent bedroom which |acked adequate
enmergency egress facilities.”
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court consider it. It is wundisputed that the manufacturer
defendants delivered the User’s Manual to Summit and/or Ryl and,
alerting the ultinmate purchaser, when it was installed, that the
snoke detector would not operate during the power outage. The
delivery of the User’s Manual undermines the claim that the
appel | ee manufacturers failed to warn the ultimate consuner of the
snoke detector’s limtations.

Appel lants further argue that, failing to nount the
war ni ng/ User Manual “on the outside of the product” constitutes
breach of a duty to warn. W are aware of no authority to support
this contention. As noted, the court’s decision rested exclusively
on the issue of causation. Although, arguably, the circuit court
could determne from the allegations in the conplaint that the
manuf acturer defendants, by delivery of the User’s Mnual, had
satisfied their duty to warn, as discussed, infra, we are persuaded
that a determ nation that subsequent negligent acts relieved them
of the legal responsibility to nmanufacture and place into the
stream of commrerce a product which did not neet industry standards
required a record nore fully developed in a notion for summary
judgment or a trial on the nerits.

Additionally, as to Ryland and Sunmt, we believe that the
ci rcunst ances surrounding the failure to deliver the User’s Manual
to the Lis could not be discerned from the allegations in the

conplaint and, therefore, could only be fleshed out by evidence
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and/or information devel oped outside of the conplaint. | ndeed

although the fact of the warning can be discerned from the
conplaint, resort to exam nation of the actual User’s Mnual is
required to determne the explicitness of the | anguage therein.

W are satisfied that the circuit court engaged in the proper
analysis, enploying the applicable Ilegal principles in a
determ nation of what constitutes a supersedi ng cause. Because we
are not convinced that the facts of this case are susceptible of
but one inference, however, we hold that the circuit court erred
in not first determ ning whether there existed material facts not
di scernible fromthe Re—Fi | ed Omi bus Anended Conpl aint. In other
words, the court’s anal ysis, although proper as to the facts it had
avai lable to it, was premature. We explain.

The Re-Filed Omi bus Anended Conplaint, as the nmanufacturer
def endant s point out, alleges that Ryland and Summt failed to warn
custoners of the lack of a battery back-up or alternative power
source and, thus, potential hazards associated with the use of said
nodel detector. The result was that the plaintiff children did not
have a reasonable opportunity to escape because of the acts,
om ssions and breaches of Ryland and Summt. “According to the
very facts alleged in the Conplaint,” insist the manufacturer
def endants, the warnings were sufficient to prevent the injuries
and fatalities and woul d have done so but for the unforeseen event

that the instructional materials were not provi ded to the occupants
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of the house. Finally, they postulate, “These allegations al one
negat e proxi mat e causation as to the manufacturer defendants . . .”

The manufacturer defendants |ist as other intervening causes
set forth in the Conplaint (1) the failure of the Lis to obtain
building permts, (2) the failure of the City of Gaithersburg to
conduct inspections in 1995 and 1998 during which the Gty would
have di scovered the w ndow ess basenent roons, (3) the failure of
the Chapmans to properly supervise the children’s use of candles,
(4) and, of course, the negligence of Keith Chapman in failing to
extingui sh the candl e before going to sl eep.

Al t hough the manufacturer defendants fault the Lis, the Cty
of Gaithersburg, Keith Chapman and his parents, nuch of the blane
for what happened is attributed to the use of the encl osed roons in
violation of building codes. Second only to the blanmeworthi ness
attributed to the Chapnans, appellants and the other appellees
argue that the actions and onissions of the Lis in allow ng the use
of the enclosed roons caused the serious and fatal injuries. As
will be discussed nore fully, infra, depositions submitted
depicting what transpired during the nonents after the five boys
awakened to a basenent abl aze i ndicate that there was a substanti a
period of time during which they attenpted to escape fromthe fire.
The theory advanced by the manufacturer defendants, Ryland and
Summit is that, given the anmpbunt of time during which the boys

attenpted to escape, they had sufficient advanced warning of the
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i npendi ng peril but, due to | ack of enmergency egress, they remai ned
trapped in the burning roonmns. Thus, it was not the |ack of an
advance warning which caused the deaths; rather, it was the
negl i gent acts of the defendants who created the unsafe condition.

It is clear that, for at | east several mnutes, the boys tried
unsuccessfully to escape; Brandon Chapman’s deposition indicated
t hat he could not open the French doors which led to the upstairs
of the home because the | ocks (handles) on the doors were too hot
to grasp and his attenpt to kick in the glass to the French doors
was unsuccessful. Subject to further exploration on a notion for
summary judgnent or at a trial on the nerits is the material issue
of whether, had a dual powered snoke detector provided an earlier
war ni ng, Brandon or one of the other boys could have reached the
French doors before the handl es/| ocks had becone too hot to open
the doors. Provided with the precise timng as to when the boys
were first alerted and the duration of their entrapnment, the
noti ons judge, on notion for sunmary judgnent, or the court, on the
nmerits, |ooking back fromthe harmto when the hardw red detectors
were distributed, could determne if it would appear highly
extraordi nary that the conduct of manufacturer defendants, Ryl and
or Summt woul d have brought about the injuries and deaths. Manor
Inn, 335 Md. at 160 (citing Kenney, 323 M. at 131).

Even if the circuit court, on a notion for summary judgnent,

or the fact finder, at a trial on the nmerits, determ ned that a
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dual - power ed snoke detector woul d have alerted the boys intine to
open the doors before they becanme too hot, it would neverthel ess,
as it did, be required to proceed to consider “so many different
and substantial intervening acts of negligence,” the nature of the
I nterveni ng acts and the ni ne-year interval between installation of
t he snoke detector and the fire. The court would al so be required
to apply, as it did, the factors under Restatement (Second), 8 442

(a)-(f),® Manor Inn, Yonce v. SmithKline, supra and Valentine v. On

8The Court, in identifying the six factors, said:

Section 442(2) of the Restatenent Second of Torts
[sic] identifies six factors that are inportant in
determning whether or not in a given instance an
i ntervening act operates as superseding cause. Those
factors are:

(a) the fact that its intervention brings about harm
different in kind fromthat which would otherw se have
resulted fromthe actor’s negligence;

(b) the fact that its operation or the consequences
t her eof appear after the event to be extraordi nary rat her
than normal in view of the circunstances existing at the
time of its operation;

(c) the fact that the intervening force is operating
I ndependently of any situation created by the actor’s
negl i gence, or, on the other hand, is or is not a nornal
result of such a situation;

(d) the fact that the operation of the intervening
forceis duetoathird person’s act or to his failureto
act ;

(e) the fact that the intervening force is due to an
act of a third person which is wongful toward the other
and as such subjects the third person to liability to
hi m
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Target, Inc., 112 M. App. 679, 691-92 (1996). Particularly
relevant to the facts in this case, properly addressed on a notion
for summary judgnent or at a trial on the nmerits, IS Restatement
(Second) 8 435 (2).° Comment (a) to 8 435 cross references
Restatement (Second) 8 433 (a) which, as the trial judge found,
provides that the nunber of other factors that contribute in
produci ng the harmand the extent of the effect which they have in
producing it, are considerations in determning whether the
original negligence is a substantial factor.

Furthernore, the facts sub judice render 8 433 (a) apropos.
That section states that conduct that has created a force or series
of forces that are in continuous and active operation up to the
time of harmconstitutes a substantial factor. Cbviously, although

the effect of any negligence by the manufacturer defendants, Ryl and

(f) the degree of culpability of a wongful act of
a third person which sets the intervening force in
not i on.

In addition to those factors, a review of the cited
cases denonstrates that the courts consider at | east two
additional factors to be rel evant in determ ni ng whet her
i ntervening acts give rise to a supersedi ng cause. They
are (1) the |l apse of tine between the act conpl ai ned of
and the injury, and (2) whether the intervening act rises
to the Ilevel of crimnal conduct as opposed to
negl i gence.

°Comment (a) to Restatement (Second) 8§ 435 (2), observes:
“However, the manner in which the harm occurs may involve the
cooperation of other assisting factors so nunerous, and so
important that the actor’s negligence cannot be regarded as a
substantial factor in bringing about the harm”
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and Summt may be viewed as continuous, it would not be viewed as
both conti nuous and active as in the case of the Lis. And, on a
notion for summary judgnent or a trial on the nerits, although the
Chapmans’ negligence centered around a single episode, the extent
of the effect that failing to extinguish the candle had on
produci ng the harm was i ndeed extraordinary and, thus, should be
consi dered as a possi bl e supersedi ng cause, breaking the chain of
causation between the negligence of the manufacturer defendants,
Ryland and Summit and the ultimate harm Restatement (Second)
§ 433 (a).

Finally, a proper intervening negligent act/supersedi ng cause
anal ysis contenpl ates contrasting the nature of the original act
and the negligence asserted to have, in terns of |egal cause
superseded the original act of negligence. The specific actions
surrounding the failure to extinguish the candle should be
subj ected to scrutiny beyond the bare all egations contained in the
conplaint to determne whether allowing the candle to burn
constituted an extraordinarily negligent act. For instance, Keith
Chapman apparently had extingui shed the candles, then re-lit the
candl e whi ch caused the fire after Sanmuel Juster indicated that he
was afraid of the dark.

From the foregoing, the Mntgonmery County Circuit Court
judges, in their rulings on the notions to dismss, responded

appropriately to the specific issues presented to them but they,
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unfortunately, failed to consider whether these issues should be
resol ved upon a revi ew of appellants’ allegations in the conplaint,
rather than a nore expansive review upon notions for summary
j udgment or proceedings on the nerits. W do not reach the
guestion of whether the i ssue of foreseeability of the manufacturer
defendants, Ryland and Summt is nore properly determned on a
notion for sunmary judgment, as in Manor Inn, or whether, as
appel | ants contend, foreseeability can only be resolved by a jury
or fact finder on the nerits. W hold that the facts determ native
of whether the negligent acts of the nmanufacturer defendants,
Ryl and and Summt are substantial factors in causing the deaths and
injuries and, hence, that such injuries and deaths were foreseeabl e
are susceptible of nore than one inference. Caroline v. Reicher
269 Md. at 131. These facts are not so close to the polar extrene
that the issue of causation is rendered a matter of [|aw Id.
Accordi ngly, we reverse the grant of the notions to dismss of the
manuf acturer defendants and remand Counts 111 through VIl for

further consideration.

B

RYLAND HOMES AND SUMMIT ELECTRIC

The circuit court, at the outset of the proceedi ngs on January
3, 2002, addressed counsel for Ryland and Summt: “Then we have

before wus Ryland’s notion to dismss/summary judgnment, |
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guess . . . . Summt Electrics’ [sic] notion to dism ss/ sunmary

judgnment as they view it, and then | know there are notions
relating to experts, time pernmtting.” Counsel for Ryland
responded, “It is not, as they say, a notion for summary judgnent.

My notion doesn’t cite anything outside of the record in this case.
I don’t attach any deposition experts or other kinds of exhibits.
| cite only the well-pleaded, factual allegations of their
conplaint and one prior ruling by the court, Judge Harrington's
ruling, entering sunmmary judgnent in favor of D effenbach and
Hi ghtower . . . .7 Simlarly, at oral argunent before the circuit
court, counsel for Ryland stated that “[i]Jt is not . . . a notion
for summary judgnent,” and further explained that “[t]he only thing
that matters is what they have said in the well-pled factua
al l egations of their Conplaint.”

Counsel for Ryland al so stated as foll ows:

They allege and we wll accept for purposes of this

notion, their conclusion that Ryland breached, for want

of a better concept, the applicable standard of care. |

will accept that for purposes of this notion, solely,

that we had an obligation in 1989 to install a snoke

detector that nmet standards that were even higher than

the ones that our elected representatives had put in

pl ace at that tinme, but that doesn’'t get to the causation

guestion. We will assunme that we were negligent or that

we installed a defective product.

Ryl and’ s counsel al so conceded, for purposes of the pending
notion to dismss, that appellants had validly stated a products

liability claimon all essential elenents, except for causation.
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Counsel for Summt proceeded in simlar fashion. Summ t
styled its pleading as a “Mdtion to Dismiss or in the Alternative,
Motion for Summary Judgnent.” Summit’s counsel and the circuit

court treated the notion as a notion to dism ss at oral argunent,

stating, “I would echo the notion by Ryland that, even if it were
shown to be the case, there still is not causation pleaded in the
conplaint by the plaintiffs. . . .~ Li ke Ryland’ s counsel,

Summ t’s counsel stated, “My notion is also a notion to dismss,
that the [appellants’] conplaint fails to state a cause of action
upon which relief can be granted against ny client.”

Appel l ees Ryland and Sunmmt focus their argunent on the
al | eged negligent acts of the honeowners, the Lis. The Re-Filed
Omi bus Anended Conpl ai nt al | eges, they recount, that, when the Lis
purchased the house, the basenent was “an enpty concrete shel
wi thout even electrical outlets,” and that “[s]hortly after
pur chasi ng t he house, however, the Lis had their basenent finished
so that they could use it for a nmedical office,” in violation of
City of Gaithersburg Building codes requiring energency egress.
Appel I ants’ Re—Fi | ed Omi bus Anended Conpl ai nt conti nues, averring
that, when the Lis had the basenent repaired after a broken pipe
caused extensive water damage in 1994, the Lis, D effenbach and
H ghtower were required to obtain a building permt, but did not
and, had they applied for a permt, “they would have had to submt

a floor plan indicating the i ntended uses of the encl osed roons in
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the basenent,” thereby alerting “[t]he Gty of Gaithersburg [who]
woul d have informed [then]” that the encl osed basenent roons “coul d
not be used as sl eeping areas” because of “the |ack of energency
egress w ndows.”

The conplaint further alleged that the Lis failure to
install dual -powered snoke detectors, in violation of the
Gai t her sburg Bui | di ng Code, which “required” that a property owner
“install snoke/fire detectors when alterations, repairs, or
additions requiring a permt occur[red] or when one or nore
sl eeping roons [were] added or created in existing dwellings” was
“illegal[]” conduct which proxinmately caused appellants’ injuries.

According to Ryland and Summit, the cause of the failure to
have an operabl e snoke detector was the negligence of the Lis and
their contractors, D effenbach and H ghtower, in not renoving or
repl aci ng the origi nal snoke detector even though they said that it
may have suffered | atent damage fromthe water that seeped through
t he basenent ceiling during the 1994 flood. And, finally, the Lis,
Ryl and and Summit cite the assertionin the conplaint that “the Lis
thenmselves . . . made [a] material representation that the encl osed
basenent roons could be used as sleeping areas . . . especially
when it is presuned that the Lis as |andlords knew the applicable
codes pertaining to habitability of the | eased prem ses.”

Ryl and and Sunmit then relate the allegations which they say

represent the superseding causes attributable to the Chapmans.
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Initially, Ryland and Summt posit that the nere fact of allow ng
the children and their friends to sleep in w ndow ess bedroons,
whi ch | acked adequat e neans of egress, constituted an intervening
negl i gent act. Further, acts of negligence attributable to the
Chapmans, according to Ryland and Sunmmit, are: the fact that
M chael Chapman lived in the house for seven years w thout once
attenpting to change the battery in the subject snoke detector, but
failed to realize that there was no battery backup and,
consequently, that it would not work during a power outage, and
that M chael and Cat herine Chapman would allow their children and
their children's friends to use candles for illumnation while
sl eeping in a wi ndow ess basenent bedroom which | acked a neans of
egress.

Thereafter, counsel presented argunents on the appellants
notion to di smss and the court, applying the holding in Manor Inn,
supra, 1ssued its ruling:

| just cannot see how that, accepting as | do, that

Ryl and and Sunm t install ed defective snoke detectors - -

that is, detectors that did not neet the standard that

the industry required at the tinme that the house was

constructed, approximately nine years before the fire

occurred -- howit was foreseeabl e then that the owner of

the house would finish off an wunfinished concrete

basenent and, at the tine he would finish it off or she

would finish it off, that they would not then instal

snoke detectors that would neet whatever code and/or

industry required [sic]; that in addition thereto, that

the owner of the house would finish off the basenent

Wi thout conformng to the requirenents of the then

exi sting codes and/or then existing industry standards;

that in addition thereto, that at some point later in
time, that the parents of children would permt children
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-- sorry -- that the owners would not only finish off the

basenment but they would finish off the basenent by

installing bedroons in roons that had no egress other

than -- that is, by way of wndows directly to the

outside from the bedroom -- that in addition thereto,

that it would be foreseeable that at some point in those

nine years, that tenants of the prem ses would permt

children or other occupants of the premises to sleep in

t hose roons and, during a power outage, would permt the

occupants to, while sleeping in the roons where there was

no egress directly to the outside, Iight candl es and keep

candles lit while they were sl eeping.

Summit, the party who procured the snoke detectors, and
Ryl and, the builder that engaged Summt to install the snoke
detectors, were variously alleged to be liable for the inmol ation
of the children on the theories of negligence, strict liability,
failure to warn and wongful death. Notw thstanding that Summt
and Ryl and were enphatic in articulating their unequivocal reliance
on the allegations contained in the Re-Filed QOmibus Anended
Complaint to refute the el enent of causation, appellants nmaintain
that, according to the affidavit of their electrical contractor
expert, they failed to adhere to the standard of care for
electricians in 1989. Further, contend appellants, the fact that
Ryl and and Summt conported with the applicabl e buil di ng codes does
not prevent a finding of negligence where a reasonable nman woul d
take additional precautions.

As noted, the singular issue before us is whether the circuit
court erred in ruling that, assumng the facts as alleged to be

true, they admt of but one inference, i.e., that the negligent

acts of others superseded any negligence on the part of Ryland and
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Summit, thereby rendering such other acts as the | egal cause of the
deaths and injuries at issue. W focus, therefore, only on the
four corners of the conplaint, wthout consideration of affidavits
submtted. If, upon our review, we focus only on the allegations
in the conmplaint, as Ryland and Summit urge, the affidavit of
appel lants’ el ectrical contractor offered as an expert to establish
that Ryl and and Summt failed to adhere to the standard of care for
el ectricians in 1989 would not be properly before the Court.

In addition to the allegation that Ryl and and Summt failed to
adhere to the standard of care for electrical contractors is the
assertion that, as a result of their failure to deliver the
I nstructions and warni ngs of the snoke detector’s limtations, the
Chapnmans were prevented from |learning that the device would not
alert to the outbreak of a fire in the event of a power outage.

I nvoki ng the substantial factor test, Summt references, inter
alia, the decision of the Court of Appeals in Manor Inn. Sunmmt
clainms that, in arguing that the AC power snoke detector was the
cause of the injury, appellants have ignored all other variables,
i ncluding the Chapmans’ decision to allow children to use candl es
in the basenent until 4:30 a.m, the decision to | eave the candle
burning while they slept, another defendant’s renodeling the
basenment for use as a living area with no nmeans of egress, in
violation of the city code, and the fact that the violations were

not di scovered despite several hone inspections.
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As we have concluded in the preceding section, any anal ysis,
applying the recognized principles in a determnation of
superseding cause, requires a juxtaposition of the acts of
negl i gence commtted by Ryland and Sunmmt, in failing to deliver
the instructions and warning to the honmeowners, the Lis, as opposed
to the negligence of others, particularly the Lis and t he Chapmans,
based on facts that admt of but one inference. As noted, not only
must the facts, as they relate to Ryland, admt of but one
i nference, but the sane nust be true of the acts of negligence
asserted to be causes whi ch supersede that negligence of Ryl and and
Summit. The sane consideration that we apply to the manufacturer
def endants, regarding the significance of information that cannot
be discerned fromthe conplaint, is equally applicable to Ryl and
and Summ t.

I n other words, whether the actions of Keith Chapman and his
parents are highly extraordi nary nmust be viewed in relation to the
role played by Ryland and Sunmit in placing into the stream of
comer ce a product which fails to conport with industry standards
and their failure to deliver the User’'s Mumnual to the Lis,
resulting ultimately in [ ack of know edge by the Chapmans that the
snoke detector would not function during a power outage. O
course, Ryland and Summt point out that the Chapmans lived in
G antchester Place for nine years, during which they would have

di scovered that the snoke detector did not have a battery backup
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systemif they had sinply attenpted to change the batteries during
t hat nine-year period. The issue raised by the allegation that the
negli gence of Ryland and Summit in failing to deliver the User’s
Manual and the rejoinder that the limtations of the snoke detector
should certainly have been discovered over the nine-year period
coul d not properly have been determined as a matter of |aw

It may well be that, as a result of an analysis of the facts
as they are determined to be on a notion for summary judgnent or at
a trial on the nerits, Ryland and Summt would prevail in
establishing that their role in selecting, purchasing and
installing a snoke detector which did not conmport with industry-
standards, and in failing to deliver a docunent that contained
warnings of its limtations, was superseded by the negligence of
the Lis and Chapmans. The issue, however, of whether acts of the
Lis and Chapmans constituted a superseding cause could not be
properly adjudi cated without an exam nation of the contents of the
User’s Manual, a consideration of whether, in light of the
Chapmans’ failure to attenpt to change the batteries, the failure
to deliver the manual was of any consequence and a determ nation as
to whether procuring and installing a product which did not neet
i ndustry standards is a substantial factor, particul arly
considering that it was conpliant with all applicable building
codes when it was installed. As in the case of the manufacture

def endants, we reverse the grant of the notion to dism ss of Ryl and
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and Summt and remand Counts Xl through XV of the Re-Filed

Omi bus Anended Conpl aint for further consideration.

C

THE LIS

Appel | ants next claimthat the court erred as a matter of | aw
by granting the Mtion to Dismss appellants’ clains filed by
appel | ees @ui—-Fu Li and Chung Ling Li pursuant to Maryland Rule
2-322 on the grounds that the Re—Filed Owmibus Amended Conpl ai nt
failed to include a well—-pled allegation of proximate cause with
regard to the injuries sustained in the house fire.

As we have recounted, supra, the Re-Filed Owmibus Anended
Conplaint alleges that the Lis, having been notified that they
coul d not use their refinished basenent as a nmedical office because
of zoning restrictions, knew or should have known of the |ega
requirenent to obtain a building permt in 1989 when they
refini shed the basenent. It is further alleged that the Lis should
have applied for a building permt in 1994 when they engaged
Di ef f enbach and Hi ghtower to performrepairs caused by wat er damage
from a broken pipe. Had they attenpted to obtain the proper
buil ding permts, appellants aver, the Cty of Gaithersburg would
have notified them that the roonms could not be used as sl eeping

areas because of the lack of enmergency egress. As a result of the
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City's notification, the basenent would have remained a concrete
shell without electrical outlets and, thus, the basement woul d not
have been used by the children as a sleeping area when the fire
broke out on June 14, 1998.

Also alleged is that the Lis thenselves and/or their agents
made material representations that the enclosed basenent roons
coul d be used as sl eeping areas and that the Lis knew and condoned
such use by the Chapmans. The conclusion asserted, from the
foregoing, is that the Lis’ negligent and unlawful acts resulted in
creating a deathtrap in the basenent and were substantial factors
I n causing the injuries sustained.

On January 16, 2003, the circuit court (Rupp., J) granted the
Lis’ Joint Motion to Dismss as to appellants Collins and Juster.
In response to the counts left standing, the Lis argue that, as the
| ast remmi ni ng defendants in the case, they should be disn ssed
because there was an “absence of foreseeability and/or proxinate
cause concerning the injuries and danages alleged by the
[ appel lants].” They withdrew their request for a hearing on their
Motion to Dismss on April 7, 2006 and the trial court (Mason, J.)
issued its order on April 20, 2006, stating “that the Mdition to
Dismss filed by Defendants, Gui-Fu Li and Chung Ling Li, be and is
her eby GRANTED. ”

Because the Lis withdrew their request for hearing on their

Motion to Dismss and the court, accordingly, issued its order
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wi t hout an oral or menorandum opi ni on, we do not have the benefit
of the court’s rationale in granting the notion. The only basis
advanced by the Lis, as stated in their | egal argunent as part of
their Mtion to Dismss was that, they “hereby adopt and
i ncorporate the case law that was sited [sic] by the Court in the
pi ni on and Order that granted the * Manuf acturer Defendants’ [sic]
Motion to Dismss . . .” and the case law that was sited
[sic] . . . wthregard to section Ill, Applicable Legal Standards,
and section |V, Standards Applicable to a Determnation of
Proxi mat e Cause.”

On this appeal, the legal theory of the manufacturer
defendants, Ryland and Sunmt, sinply put, is that the negligent
acts of Mchael, Catherine and Keith Chapman, in not ensuring that
the candl e was extingui shed before the boys went to sleep and the
negl i gence of the Lis are the supersedi ng causes of the injuries to
the Chapman boys and the deaths of Stephon Collins and Sanuel
Juster. The Lis, figuratively, having drawmn fire from the other
defendants, not surprisingly, faced wth +the onslaught of
all egations that it was their negligence in creating a potenti al
for a cauldron that proximtely caused the injuries and deaths,
t ake aimat the Chapmans.

M ndful that, for purposes of the notion to dismss, the Lis,
i ke the other defendants, nust reference the allegations in the

Re—Fi | ed Omi bus Amended Conplaint that they contend negate that
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their negligence was the proximte cause of the deaths and
injuries, they assert:

Upon review of the Re-Filed Omibus Anmended Conpl aint,
there is no allegation that the Lis were present when the
subject fire occurred or that they had anything to do
with the decision to use candles for lighting in the
basenent of the residence. . . . As referenced in the
pinion and Oder that was issued by the Court in
granting t he “Manuf act urer Defendants” Mdtion to D sm ss,
Page 4, Paragraph 2, citing allegations in the Re-Fil ed
Omi bus Anrended Conplaint, “M. and Ms. M chael Chapman
rented the house since 1991. In June of 1998, as a
result of a storm there was a power outage.
Notwi t hstanding that there was insufficient energency
egress in that area, M. and Ms. Chapnman permtted their
children, Kyle, Brandon, Keith and their guests, Stephon
Col l'i ns and Sanuel Juster, to use candles for lighting in
t he basenent where they were sl eeping.”

Addi tionally, “The Defendants, M. and Ms. Chapman, went
to bed wi thout making sure that all candles had been

extingui shed.” Further, “They told their son, Keith, to
make sure he extingui shed the candl es before he went to
sl eep.” Finally, “Upon going to sleep, Keith Chapnan
|l eft one of the candles lit. It was this candl e that
caused the fire which in turn caused the injuries to the
Plaintiffs.”

I n support of their contention that the circuit court properly
granted the notion to dismss on the basis that the Re-Filed
Omi bus Amended Conplaint alleged intervening negligent acts of
ot hers which constituted supersedi ng causes, the Lis prem se their
theory that their negligence was not a | egally cogni zabl e cause of
the harm on three general grounds. First, they reassert their
i ncorporation by reference in their notion to dism ss of the |egal
authority submtted to the court by the manufacturer defendants.

In that regard, they specifically refer to the court’s nenorandum
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opinion and its analysis based principally on the Restatement
88 435 (2) and 442 (2).

In their reliance on 8 435 (2), they argue that the actua
harmdid not fall within a general field of danger that they shoul d
have expected and that, from the court’s perspective, viewed
retrospectively, it would appear highly extraordinary that the
negl i gence woul d have brought about the harm Finally, they argue
that their negligence was passive in contrast to that of the
Chapmans. Consequently, they contend, it was not foreseeabl e that
t he Chaprmans woul d go to sleep on the third floor of the house and
| eave minors alone burning candles in the basenent and that,
contrary to M. Chapman’s explicit instructions, Keith Chapnan
woul d | eave a candle burning when he retired. According to the
Lis, this conduct amounted to intervening negligent acts
constituting supersedi ng causes.

Al t hough we have concluded, supra, that a supersedi ng cause
anal ysis could not be properly applied to the facts regarding the
negl i gence of the manufacturer defendants, Ryland and Summt, as
set forth in the Re-Filed Omibus Anmended Conpl ai nt, the nature of
the Lis’ wundisputed, negligent acts and their |andlord/tenant
relationship with the Chapmans, even on the notion to dismss
presents a stark contrast in conparison to the manufacturer
defendants, Ryland and Sunmit. As we shall discuss, infra, the

Lis, thensel ves, characterize their conduct as “one of two separate
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superseding acts of negligence or causation that directly caused
the subject fire. . . .” (Enphasis added). Not wi t hst andi ng t he
nunber of intervening negligent acts and the other factors the
court cited from Restatement (Second), an analysis applying the
pertinent | egal principles |eads ineluctably to the concl usion that
the intervening acts of negligence of others did not break the
chain of causation and, thus, did not operate to supersede the
negligence of the Lis. W explain.
INCORPORATION OF MEMORANDUM OPINION

Initially, the Lis, in specifically incorporating and relying
on the |l egal authority cited in the court’s menorandum opi ni on, do
not factor in the context within which the court applied the |aw
with respect to whether an interveni ng negligent act constitutes a
supersedi ng cause. The court’s action in ruling on the notions to
dismss fil ed by the manufacturer defendants, Sumrit and Ryl and was
based on the | egal prem se advanced by t he af orenenti oned appel | ees
that the allegations set forth in the Re-Filed Omibus Anended
Conpl ai nt, accepted as true, negated appellants’ allegations that
the injuries and fatalities they sustai ned were proxi mately caused
by them More specifically, at the hearing on the notion to
di sm ss, the defendants conceded, for purposes of the notion, that
the snoke detector was defective, but that the injuries and
fatalities were caused, not because the young boys were not al erted

intime to escape the fire, but rather because they were unable to
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escape because of l|lack of an energency egress. Mor eover, the
argunments set forth by the other appellees in their briefs are nore
conprehensive and conpelling than the appellants’ argunents that
the all egations in the Conplaint establish that the Lis’ negligence
proxi mtely caused the harm Thus, while we nay apply the | aw t hat
was relied upon by the circuit court as the Lis urge, adopting the
theory of causation advanced at the hearings on the motions to
dismss filed by the defendants, need not |lead us to the result
reached by the circuit court as to the liability of the Lis.

The Lis, citing the discussion of proxi mate cause set forth in
the circuit court’s opinion, including the six factors in the
Restatenent, 8 442 (2), conclude that “it is clear that the acts
and/ or om ssions of M chael Chapman and Catherine Chapnman, by
know ng that the basenent area was being illum nated by candles
wi t hout adult supervision, constituted an i nterveni ng act operating
as a superseding cause.” Beginning with the delineation in the
court’s opinion of the two conmponents of proximate cause, i.e.,
causation in fact and | egal causation, the Lis, relying on the “but

for” test, contend that the allegations fail to establish causation
in fact. In their view, “it was nore probable than not that “but
for [the Chapmans] negligent acts [], a fire would not have
occurred at the Lis’ property on June 14, 1998. In Peterson v.
Underwood, 258 Md. 9 (1970), the Court of Appeals articulated the

“but for” test:
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Proxi mate cause ultimately involves a conclusion that
someone wll be held legally responsible for the
consequences of an act or omission. This determ nation
i s subject to considerations of fairness or social policy
as well as nere causation. Thus, although an injury
might not have occurred ‘but for’ an antecedent act of
the defendant, 1liability may not be imposed 1if for
example the negligence of one person 1s merely passive
and potential, while the negligence of another 1is the
moving and effective cause of the injury. Bloom v. Good
Humor Ice Cream Co., 179 Md. 384 (1941), or if the injury
is sorenote in tine and space fromdefendant's origina

negl i gence that anot her's negli gence intervenes.
Dersookian v. Helmick, 256 MI. 627, 261 A 2d 472 (1970);
Liberto v. Holfeldt, 221 Mi. 62 (1959).

Id. at 16 (enphasi s added).

In our decision in Yonce v. SmithKline Beecham Clinical
Laboratories, Inc., 111 M. App. 124 (1996), we discussed the
limted application of the “but for” test:

The “but for” test does not resolve situations in which

two i ndependent causes concur to bring about an injury,

and ei ther cause, standing al one, woul d have wought the

i dentical harm The “substantial factor” test was created

to neet this need but has been used frequently in other

si tuati ons. Prosser & Keeton 8 41 at 266, quoted in

Eagle-Picher Indus., Inc. v. Balbos, 326 M. 179, 208

(1992). The “substantial factor” test is firmy rooted

in the Restatenment (Second) of Torts (“Restatenent”)

approach to proxi mate cause.
Id. at 138.

Al though it is nore probable than not that the injuries and
deat hs woul d not have occurred had t here been enmergency egress from
t he encl osed roons, the harmwoul d not have occurred as a result of
the negligence of the Lis independent of the negligence of the

Chapmans. As we observed in Yonce, however, the “but for” test is

only one of two tests in determ ning whether a party’s negligence
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is the cause in fact of a plaintiff’'s injury. The alternative
nmet hod, nore appropriate to the facts of this case, is a
consi deration of whether the Lis’ acts in furtherance of the use of
t he encl osed basenent area for bedroons constituted a substantia
factor in bringing about the harm

Whet her a negligent act or acts constitute a substantial
factor devol ves upon a consideration of a nunber of other factors
and the extent of the effect which they have in produci ng the harm
whet her the conduct has created a force or forces, which are in
conti nuous and active operation up to the tine of the harm as
opposed to a harm ess situation unl ess acted upon by the party who
created the force or forces and the | apse of tine. Restatement,
8 433 (a), (b) and (c). The circuit court concluded that the
Complaint faulted all of the appellees for the serious and fatal
injuries. The negligence of the Lis, however, was woven t hr oughout
the fabric of the unfortunate sequence of events |eading up to the
fire. A proximte and direct connection could be drawn between t he
alleged initial approval, consent and encouragenent by the Lis to
the use of the enclosed roonms wthout energency egress in the
basenment as bedroons up to and including the nonments the boys
attenpted unsuccessfully to escape the confl agration.

As noted, the circuit court relied al nost exclusively on the
holding in Manor Inn in reaching its decision. The Court of

Appeal s, citing its decision in Pa. Steel Co. v. Williamson, 107
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M. 574 (1908), articulated a succinct exposition of the
ci rcunst ances under which the original act of negligence is deened
to have been an initial link in a chain of events, which, in
conmbi nation with the i nterveni ng act of negligence, resulted inthe
har m
“[T]he defendant is l|iable where the intervening
causes, acts, or conditions were set in notion by his
earlier negligence, or naturally i nduced by such w ongf ul

act, or omssion, or even it is generally held, if the

i ntervening acts or conditions were of a nature, the

happening of which was reasonably to have been

anti ci pated, though they have been acts of the plaintiff

hi nsel f.”

Manor Inn, 335 Ml. at 158.

The Court of Appeals, in quoting frompra. Steel Co., cited the
passage as an illustration of the application of the Restatenent,
8 447 (c), which provides that an intervening negligent act is not
rendered a substantial factor if “the intervening act is a norma
consequence of a situation created by the actor’s conduct and the
manner in which it is done is not extraordinarily negligent.”
Applied to the facts of the case before us, the Re-Filed Omi bus
Anmended Conplaint, Count I, ¥ 41(d) alleges, “the Lis also had a
duty to conply with the Cty of Gaithersburg’s rental housing

or di nance, *® whi ch prohi bited the use of the encl osed basenent roons

10\ have not been provided with acitation to the Gaithersburg
rental housing ordinance to which reference is nade or a copy of
the same; we note, however, that none of the parties has taken
issue with the fact that such a provision exists and appell ees
Di ef f enbach and H ghtower specifically state, in their brief, “The
Chapmans had been illegally using the basenent roons as bedroons
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as sleeping areas due to the |ack of proper energency egress and
snoke detectors in the imediate vicinity.” The referenced Count
further alleges that the Lis knew that the enclosed roons were
bei ng used as sl eeping areas and that the Chapmans, in reliance on
the Lis’ representations that the enclosed roonms could be used as
sl eepi ng areas and condoned such use, continued to use the roons as
bedroons and, in fact, renewed their |ease, continuing to use the
encl osed roons. Quintessentially, the potential for the outbreak
of fires is the specific enmergency for which provisions requiring
that there be energency egress from residential dwellings are
enact ed.
GENERAL FIELD OF DANGER

Turning to the question of whether the Conplaint sufficiently
all eges other intervening acts of negligence which constitute
supersedi ng causes, the Lis, citing Restatement, 8§ 435 (2), claim
that the negligent acts of the Chapmans were supersedi ng causes
because the fire and its aftermath did not fall within the genera
field of danger that they could have antici pated. Looki ng back
fromthe tragic event to their negligence, according tothe Lis, it
shoul d appear to the court, highly unlikely that their negligence

should have brought about the harm In support of these

for years” by the tinme Dieffenbach was hired to do any work on the
horre.
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propositions of law, they rely principally on Stone v. Chi. Title
Ins. Co. of Md., 330 Md. 329, 337-40 (1993).

In Stone, the Court of Appeals reviewed the dism ssal of the
appellant’s conplaint, alleging negligence against his |awer,
Janmes Savitz, and the law firm he had retained to, inter alia,
handl e the settlenment on the purchase of his residence and to
record a rel ease of a deed of trust against the home in order that
he m ght obtain a provisionally approved honme equity loan in the
amount of $50,000. Stone had intended to use noney made avail abl e
by the loan to purchase “stock puts” to protect his financial
position in response to certain stocks he had purchased on credit.

When the appellant, the lender and the title conpany were
unsuccessful in contacting Stone’s attorney or other nenbers of the
law firmover a period of fifteen days to have the rel ease prepared
and recorded, Stone’s broker called his margin account | oans, with

a pay off-date three weeks after appellant first attenpted to

contact Savitz. Consequently, the appellant was forced to sel
stock at a substantial loss to satisfy the call. The rel ease that
Stone had sought was not recorded until after the August, 1990

col |l apse in the market and Stone mai ntai ned that he | ost noney when
certain stocks in which he was specul ati ng declined. That loss, in
turn, was proxi mately caused by his sal e of those stocks, which had
been caused by his lack of funds to pay off other |oans, which was

caused by his inability to secure a second nortgage which would
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have made hi s provi sional honme—equity | oan avail abl e, the proceeds
to be used to neet his broker's margin call. Al of this was
caused, according to Stone, by Savitz's negligence in failing to
prepare and record the deed.

Hol di ng that Savitz's negligence was not the proxi mate cause
of the ensuing harm which befell Stone, the Court concluded that
there was no acceptabl e nexus between Savitz's negligent conduct
and the stock market | osses suffered by Stone.

The Court reasoned that Stone's stock narket danmages were a
highly extraordinary result of Savitz's failure to tinely record
the release and that there was no allegation in the anended
conplaint that Savitz or his firm had know edge at any tine that
Stone was buying stock on margin. 1d. at 340-41. No reasonable
person, the Court said, would have foreseen that, alnobst a year
after the settlenent which Savitz conducted, Stone would have an
energency need for cash, would attenpt to borrow agai nst his hone
to satisfy that need and, unable to do so, would have to sell stock
in a depressed market to raise it. Id. Mst inportant, hol ding
that the result m ght have been different had Savitz or his firm
notified Stone that one of the purposes for purchasing the house
was to have a ready source of collateral should he have to raise
cash to neet a nmargin call to avoid the need to sell stock in a
weak market, the Court pointed out that there was no allegation

that Savitz had been notified of Stone's financial crisis at the

-75-



time the problemwas brought to his attention. The required nexus
between Savitz’'s negligence in failing to record the deed and
Stone’s loss, according to the Court, was know edge that the
former’ s negligence woul d produce these consequences.

To further illustrate the concept of proxinmte causation, the
Stone Court cited Henley v. Prince George’s County, 305 M. 320
(1986), which, in applying Restatenment 8§ 435(2) (1965)! to the
facts in that case, explained that the test of foreseeability is
“intended to reflect current societal standards with respect to an

accept abl e nexus between the negligent act and the ensuing harm

1The Restatenent (Second) of Torts 8§ 435(2) (1965) states:

“The actor’s conduct nmay be held not to be a | egal cause
of harmto another where after the event and | ooki ng back
from the harm to the actor’s negligent conduct, it
appears to the court highly extraordinary that it should
have brought about the harm”

The Comment c to that section explains:

“Where it appears to the court in retrospect that it is
hi ghly extraordinary that an intervening cause has cone
i nto operation, the court may decl are such a force to be
a superseding cause. Anal ytically, the highly
extraordinary nature of the result which has followed
fromthe actor’s conduct (with or without the aid of an
intervening force) indicates that the hazard which
brought about or assisted in bringing about that result
was not anong the hazards with respect to which the
conduct was negligent. Strictly, the problembefore the
court is one of determ ning whether the duty inposed on
t he actor was designed to protect the one harnmed fromt he
risk of harm from hazard in question. However, courts
frequently treat such probl ens as probl ens of causation.”

(Gtations omtted).
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and to avoid the attachnment of liability where . . . it appears
‘“highly extraordinary’ that the negligent conduct should have
brought about the harm” 1d. at 334.

The Court further observed:

“Foreseeability as a factor in the determ nation of the

exi stence of a duty involves a prospective consideration

of the facts existing at the tinme of the negligent

conduct. Foreseeability as an el enent of proxi mate cause

permts a retrospective consideration of the total facts

of the occurrence, including the crimnal acts of athird

person occurring after the original act of negligence of

a tortfeasor.”

Id. at 336. See also Atlantic Mut. Ins. Co. v. Kenney, 323 M. at
129- 30.

Wth respect to the scope of what should be anticipated, the
Stone Court explained that the test of foreseeability is not
whet her the particul ar event that occurred was to be expected, but
whet her the event “fell within a general field of danger which
shoul d have been anticipated.” Stone, 330 M. at 329. Hence
foreseeability is derived fromthe notion that one should be held
to account for probable results, which, in the contenplation of the
parties, arise naturally fromthe acts conpl ained of according to
t he usual course of things and whi ch shoul d have been anti ci pat ed.

The considerations that persuade us that the Chapmans’
intervening act of negligence is a normal consequence of a
situation created by the Lis’ conduct are also determnative of

whet her the Chapmans’ negligent acts fell within a general field of

danger which the Lis should have anticipated. W noted in Yonce,
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111 Md. App. at 148, citing Restatement (Second), 8 447, that
“[elven if the intervening force is the negligence of a third
party, it does not necessarily becone a superseding cause.” W
then set forth 8 447. That section provides, alternatively, that
the intervening act does not beconme a superseding cause if the
party comritting the initial act should have realized that one
woul d subsequently so act or that a reasonable nman knowi ng the
situation at the tinme of the subsequent negligent acts would not
regard the subsequent actions as highly extraordinary or that the
i ntervening act is a normal consequence of the initial conduct and
such subsequent act is not extraordinarily negligent.

The above section of the Restatement instructs that
consi deration be given to whet her the intervening act i s one which,
in the wusual course of events, a reasonable person should
anticipate or expect. In this case, nmuch is mde of the
culpability of the Chapnans in their decision to use candles for
lighting and their negligence infailing to insure that the candl es
wer e extingui shed. See Restatement, 8 442(f). In Yonce, we
poi nted out that Comment (e) to Restatenent (Second) § 435 states:

It is inpossible to state any definite rules by which it

can be deternmi ned that a particular result of the actor's

negl i gent conduct is or is not so highly extraordi nary as

to prevent the conduct from being a | egal cause of that

result. This is a matter for the judgnent of the court

formul ated after the event, and therefore, with the

knowl edge of the effect that was produced.

Id. at 143.
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Thus, focusing initially on whether the result of the Lis’
negligent conduct was highly extraordinary, it was wthin the
provi nce of the court to nake that determination. |In the case at
hand, the Lis have adopted the legal authority set forth in the
circuit court’s nmenorandum opi nion. Second only to the Chapmans’
bl anmewor t hi ness, the court, however, in that opinion, ascribes the
cause of the deaths and injuries, as alleged, to the negligence of
the Lis. Although, at the request of the Lis, the court’s ruling,
allowing themto withdraw their request for a hearing was proper,
t he bases of the dism ssal of appellants’ clains agai nst the other
defendants is not applicable to the Lis.

O paranmount inport in factoring in the nature of the result
into the causation equation, Comment (c) to Restatement (Second)
8§ 435 provides, in pertinent part, that the court may declare a
force to be a superseding cause “where it appears to the court in
retrospect that it is highly extraordinary that an intervening
cause has cone into operation.” In an analysis of the | egal effect
of the highly extraordinary nature of the result where the hazard
t hat brought about that result was not anong those associated with
the negligent conduct, the court nust determ ne whether the duty
i nposed on the negligent party was designed to protect the one
harmed from the risk of harm from the particular hazard in

guestion. Wth regard to the duty owed by a | andl ord, the Court of
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Appeal s, in Matthews v. Amberwood Associates Ltd. Partnership,
Inc., 351 Md. 544 (1998), decl ared:

The tenant Morton was nmai ntai ni ng an extrenely danger ous
instrumentality, bothin the | eased prem ses and at tines
in the comon areas. The landlord knew about the
dangerous pit bull dog for a consi derabl e period of tine.

Under the circunstances here, and the prior cases
in this Court enphasizing the factor of a landlord's
control, it is not wunreasonable to inpose upon the
| andl ord a duty owed to guests who are either on the
| eased prem ses or the comon areas.

* * *

This Court, in Jacques v. First National Bank of
Maryland, 307 M. 527, 534-535 (1986), stated that in
determning whether a duty exists, the “two major
considerations are: the nature of the harm likely to
result from a failure to exercise due care, and the
rel ati onship that exists between the parties. Were the
failure to exercise due care creates a risk of economc
loss only, courts have generally required an intinmate
nexus between the parties as a condition to the
i mposition of tort liability. This intinmate nexus is
satisfied by contractual privity or its equivalent. By
contrast, where the risk created is one of personal
injury, no such direct relationship need be shown, and
the principal determinant of duty becomes
foreseeability.”

Id. at 560-61 (enphasis added, footnote omtted).

As the Chapmans’ |andlord, the particular risk of harm from
which the Lis had a duty to protect them was to ensure the
habitability and safety of the | eased prem ses. Al though no direct
rel ati onshi p need be shown where a risk involves personal injury,
where, as here, there is the direct relationship of |andlord and
tenant, the duty is explicit and manifest. In accordance with the

requi renent set forth in Stone and Matthews that an el enent of
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foreseeability is the know edge or reason to know that one’s act(s)
of negligence may harm or put in notion forces which bring about
harm to another, the prohibition in the Rental Housing O di nance
enacted by the Gty of Gaithersburg against the use of basenent
bedroonms w thout enmergency egress is specifically designed to
protect residents fromthe risk, inter alia, of injury or death
resulting from house fires. According to the allegations in the
Re-Fi |l ed Omi bus Amended Conpl aint, the Lis knew that the Chapnans
wer e usi ng the encl osed basenent roons as sl eepi ng areas, knew t hat
use of the enclosed roons as sleeping areas violated applicable
housi ng and rental codes, nade material representations that the
encl osed roons could be so used and reaffirnmed their approval of
such use upon renewal of the | ease.

The Lis’ argunment that, because of the extraordinary
negl i gence of the Chapnans, they could not have foreseen that the
fire and its aftermath would occur is, in essence, a claimthat
they could not anticipate the specific manner of the harm  The
test, wunder Stone, IS not whether the particular event that
occurred was to be expected, but whether the event “fell within a
general field of danger which should have been anticipated.” The
general field of danger is prom nently and specifically designated
in an ordinance and buil ding code designed, not just to protect
residents fromfires ignited by acts of God and where there is no

human error, but fromfires regardl ess of origin. Notwthstanding
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that the Lis m ght not have antici pated t he Chapnans’ specific acts
of negligence, the negligent acts of the Chapmans were clearly
within the general field of danger as proscribed by the | ocal | aws
of the City of Gaithersburg.

ACTIVE VERSUS PASSIVE NEGLIGENCE

On this appeal, the Lis, having figuratively drawn fire from
t he manuf act urer defendants, Ryland and Sumrmit, whose | egal theory,
sinply put, is that the supersedi ng causes of the injuries to the
Chapman boys and the deaths of Stephon Collins and Sanuel Juster
were the negligent acts of the Lis resulting in the creation of a
deathtrap and the negligent acts of Mchael, Catherine and Keith
Chapman, in not ensuring that the candl e was extingui shed before
t he boys went to sl eep.

Not surprisingly, faced with the onsl aught of allegations that
it was their negligence in creating a potential for a cauldron in
t he basenent of the residence that proxi mately caused the injuries
and deaths, the Lis, on this appeal, take aim at the Chapnans.
Acknow edging in their argunent in support of their nmotion to
dism ss that their conduct constituted one of “two [ ] separate
supersedi ng acts of negligence, or causation, that directly caused
the subject fire at the [Lis’] property,” they argue that
“negl i gence of the Chapnans was active, while any negligence by the
Lis was passive.” They enunerate, as the “active” acts of

negl i gence, the fact that M chael Chapman rented the property for
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al nost eight years before | earning that the snoke detector did not
have a battery backup system that M chael and Catherine Chapnan
provi ded candles, situated on a wood table surrounded on three
sides by fabric, instead of flashlights, but did not ensure that
the candl es were extinguished before they went to bed; that the
children would not follow the parents’ instructions to extinguish
the candles; that the children would use candles w thout adult
supervi sion; and that a power outage would occur.

I n mai ntaining that any negligence on their part was passive,
they seek solace in Bloom, 179 Mi. 384 (1941). 1In Bloom, the Court
consi dered whet her the act of inviting a ten-year—-old boy to cross
the street, to a place of danger to buy ice cream rendered the
vendor |iable in negligence for proximately causing injuries
sustai ned by the boy on his return trip across the street. The
Court, noting that proxi mate cause requires that an act or om ssion
of a duty be the direct and continuing cause of an injury,
del i neated the distinction between active and passive negligence:

The negligent acts nust continue through every event and

occurrence, and itself be the natural and | ogical cause

of the injury. It nmust be the natural and probable

consequence of the negligent act, unbroken by any

i nterveni ng agency, and where the negligence of any one

person is nerely passive, and potential, while the

negl i gence of another is the noving and effective cause

of the injury, the latter is the proximte cause and
fixes the liability.

Id. at 387.
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The above | anguage from Blioom has been linmited by subsequent
deci sions of the Court of Appeals.! |In Matthews, 351 M. at 544,
the Court of Appeal s consi dered whether negligence of a tenant and
t he negligence of appellant, who was visiting wth the tenant, were
supersedi ng causes of appellant’s sixteen-nonth-old son’s dem se
following a fatal mauling by a pit bull terrier in an apartnent
managed by appellee. Liability had been asserted agai nst appell ee
for failure to enforce the “no pets” restriction in the |ease.
Judge Eldridge, witing for the Court, pointed out that, while the
Bloom deci sion was based on a hol ding of intervening, superseding
cause, the “nmerely passive negligence” |anguage in the instruction
to the jury was deficient in that it contained no reference to the
critical concept of foreseeability. 1Id. at 578 (citing B G & E v.
Lane, 338 Md. 34, 52 (1995)). The decision in Matthews enphasi zed
that “the intervening negligence is not a superseding cause if it

I's reasonably foreseeable.” Matthews, 351 Ml. at 578.

The Matthews Court, finding deficient a proposed instruction
submtted by the defendant (citing B G &« E v. Lane, 338 Ml. 34
(1995)), explained: “Essentially, the intervening negligence is not

a superseding cause if it is reasonably foreseeable.” TLane, 338

125ee, e.g., Matthews v. Amberwood Associates Ltd. Partnership,
Inc., 351 Md. 544, 577 (1998); Yellow Cab Co. v. Hicks, 224 M.
563, 568 (1961); Jubb v. Ford, 221 M. 507, 514 (1960); Texas
Company v. Pecora, 208 M. 281, 291-92 (1955). See also Caroline
v. Reicher, 269 M. 125, 131-34 (1973); Farley v. Yerman, supra,
231 Md. at 449.
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Ml. at 52. The Court concl uded that the parsing of responsibility
between nultiple tortfeasors is best explained by the repeatedly
guoted passage from State v. Hecht Company, 165 M. 415, 422

(1933):

“If the negligent acts of two or nore persons, all being
cul pabl e and responsible in law for their acts, do not
concur in point of tinme, and the negligence of one only
exposes the injured person to risk of injury in case the
other should also be negligent, the liability of the
person first in fault wll depend upon the question
whether the negligent act of the other was one which a
man of ordinary experience and sagacity, acquainted with
all the circumstances, could reasonably anticipate or
not. |If such a person could have anticipated that the
i ntervening act of negligence mght, in a natural and
ordi nary sequence, followthe original act of negligence,
the person first in fault is not released fromliability
by reason of the intervening negligence of another.”

Matthews, 351 Md. at 578 (enphasis added).
The Matthews Court ultimately hel d:

In the case at bar, the evidence clearly showed, and the
jury found, that the injuries caused by Ranpage were
foreseeabl e by the defendants. Thus, the negligence of
the tenant Morton, and any possible negligence on the
part of Matthews, were sinply concurrent causes of the
injuries and death of Tevin. They were not superseding
causes.

Id. at 579.

Applying the above test set forth above in State v. Hecht
Company, the Matthews Court affirmed the jury verdict that found
the injuries caused by the pit bull were foreseeable by the

def endants and that any possible negligence of the nother of the
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si xt een- nont h—ol d boy!® and any possi bl e negligence on the part of
the tenant, were sinply concurrent — not superseding - causes of

the injuries and death of the m nor child.

From the foregoing, the concept of passive negligence in an
“intervening negligent act/superseding cause” analysis is |ooked
upon wi th di sfavor wi thout a consideration of the factors, relative
to foreseeability. Applying the two-part test enunci ated i n Hecht,
the allegation that the Lis represented to the Chaprmans that they
coul d use the enclosed roons as sl eeping areas and that they knew
of and condoned such use, knowi ng such use to be in violation of
the Gty rental housing ordi nance, exposed the Collins, Juster and
Chapman boys to a risk of injury in a case where Keith Chapman and
his parents were al so i ndi sputably negligent. The liability of the
Lis, then, depends upon whet her the negligent acts of the Chapnans

are acts which a person of ordinary experience and sagacity,

acquainted with all of the circunstances, could reasonably
anti ci pate. Whet her the  Chapnmans’ conduct was “highly
extraordinary,” in light of the particular negligent acts of the

Lis which created forces uniquely designed to bring about the
particular harm actually realized, is a determ nation that could

not have been nade, as a matter of law, on a notion to dism ss.

3Because the negligence of the parent or custodian of an
i nfant on whose behalf the parent or custodian has initiated an
action may not be inputed to the infant under Mil. Code (1974, 1975
Repl. Vol.) Cs. & Jud. Proc. 8§ 10-910, the nother of the
si xt een—nont h—ol d coul d not be held |iable.
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Substantial information in the formof depositions, affidavits and
i ncident reports were provided to the circuit court on the notions
for summary judgnent filed by appel |l ees Di ef f enbach and Hi ght ower,
whi ch are denonstrable explicit accounts of what occurred between
the tine the fire ignited and the enclosed roons were ultimtely

evacuat ed. 4

The Lis, having conceded in the first instance that their

negligence was a substantial factor - and indeed a superseding
cause - of the death and injuries, the circuit court erred in
granting the Lis’ notion to dismss Counts | and Il of the Re-Fil ed

Omi bus Anended Conpl ai nt. The Lis’ negligence created a force
whi ch was in continuous and active operation up to and i ncl uding
the frantic efforts of the young boys to escape fromthe encl osed
bedroons. As such, the negligence of the Chapmans was not a cause
whi ch superseded that of the Lis, but rather a concurrent cause,

based on the allegations in the Re-filed Omi bus Arended Conpl ai nt .

The deposition of Brandon Chapman provides an explicit
account of the nonents as he, his brothers and their guests
frantically attenpted to escape fromthe bedroomthrough the famly
roomthen to the French doors which led to the rest of the house.
Accordi ng to Brandon, they were unable to escape because the | ocks
(handl es) on the doors were too hot and the glass in the French
doors did not break when he attenpted to kick it in. He estinmated
that, in the approximately two or three mnutes before he passed
out in his bedroom he heard Stephon screaming his [Keith’s]
father’s nanme; he also heard Samy [Justin] scream ng; and he saw
Keith carrying one of the boys. He awakened in the anbul ance. Hi's
testi mony woul d be relevant on the issue of whether the fact that
the boys were sleeping in an area where there was no energency
egress was what proxi mtely caused the deaths and injuries.
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Matthews, 351 Ml. at 5709. Because we have concluded that the
circuit court’s ruling, based on the allegations in the Re-Filed
Omi bus Anended Conpl aint, was in error because the reasoning that
applied to the other appellees was inapplicable to the Lis’ notion
to dismss and because the grant of their notion to dismss was
erroneous for the same reasons as those set forth, supra, for the
ot her appellees, reversal of the circuit court’s ruling has the
effect of allowing the court to consider, anew, the allegations
contained in the Conplaint. In other words, notw thstandi ng our
conclusion that a proper ruling as to the i ssue of causation based
only on the allegations woul d have been that the negligence of the
Lis was a concurrent cause, appellants are not precluded from
reasserting their clainms against the Lis, which nust, on remand,
survive their motion for summary judgnent.?®® Accordingly, we
reverse and remand for further consideration of appellants’ clains

agai nst the Lis.

The Li s, pursuant to a notion for sumary judgnent on renand,
may be able to raise a dispute as to material facts by e.g.,
controverting the allegations in the conplaint that they knew,
condoned and, indeed, encouraged the use of the enclosed roons in
t he basenent for bedroons or that they knew or should have known
about the manufacturer’s recall of the snoke detectors at a tine
when the City of Gaithersburg had enacted a buil di ng code that nade
mandat ory dual powered or battery operated snoke/fire detectors.
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D

Strict Liabilty

MANUFACTURER DEFENDANTS, RYLAND HOMES

AND SUMMIT ELECTRIC

Count 11l of appellants’ Conplaint alleged that the
manuf act urer defendants were strictly liable for design defects
because, at the time the snoke detectors at issue left the
manuf acturer, they were in the unreasonably dangerous condition of
not having a back-up power source. Strict liability is alleged in
Count | X of appellants’ Re-—Filed Omi bus Anended Conpl ai nt agai nst
Summt and in Counts Xl and XIV agai nst Ryland. The manufacturer
defendants are all eged to have placed a product into the stream of
conmerce that was defective at the tinme it left their control
Summit and Ryland are alleged to have participated in the
selection, installation, selling and placing into the stream of

commerce a defective product.

The essential elenments of a strict liability claim are
delineated in the Restatement, 8 402A. Phipps v. GMC, 278 Ml. 337,
344 (1976). To recover on a claimof strict liability, a clai mant

nmust al | ege and prove that:

(1) the product was in defective condition at the tine
that it left the possession or control of the seller
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(2) that it was unreasonably dangerous to the user or
consuner, (3) that the defect was a cause of the
injuries, and (4) that the product was expected to and
di d reach the consumer wi thout substantial change inits
condi tion.

Id. The plaintiff need not produce any specific act of negligence
on the part of the defendant as in a traditional negligence action.
Id. “The relevant inquiry inastrict liability action focuses not
on the conduct of the manufacturer but rather on the product
itself” and the standard to apply becones critical in determning

whet her a product is defective. Id

As we have stated previously, the only issue is whether the
circuit court could properly deternmine fromthe allegations in the
conplaint that any causation attributable to the manufacturer
def endants, Ryl and and Sunmt was superseded by the negligence of
others. Owens-Illinois, Inc. v. Armstrong, 326 Md. 107, 117 (1992)
(citing Phipps, supra for the proposition that “[c]ausation is a
necessary elenent of any strict liability action”). Thus, in the
case sub judice, appellees concede, for purposes of the notion
that appellants have sufficiently pled the defective condition of
the snoke detector, that it was unreasonably dangerous and that it
reached appellants wthout substantial change. Their only
challenge is that the snoke detector was not the cause of the

i njuries.
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The trial court rejected the argunent that the concept of
supersedi ng cause did not apply to product liability cases!® and
determined that the <causal chain of events connecting the
manuf acturer defendants’ acts to appellants’ injuries had many
links and involved a tinme span of over nine years. The focus of
the trial court’s inquiry was exclusively on the nature of the
i ntervening acts, the court concluding that, “as a matter of |aw,
it was not foreseeable when the snoke detectors were manufactured
and installed in 1989, that so many different and substantia
i ntervening acts of negligence, including violations of |aw, would
occur so as to link the * Manuf acturer Defendants’ alleged negligent
act to appellants’ injuries nine years later.” The court found
those intervening acts to constitute a superseding cause of the
Plaintiffs’ injuries.

Appel l ants’ Re—Filed Omi bus Amended Conpl aint all eged that
the manufacturer defendants, Summit and Ryland, failed to warn
consuners of the dangers posed by the defect and that the breach of
t hat duty caused the defective snoke detector to subject appellants

t o an unreasonabl y dangerous condition, i.e., an unreasonable risk

®Liability is established by proof in products liability cases
that the product was placed in a stream of commerce, containing a
defect that was a “produci ng cause” of the event. Cooper Tire &
Rubber Co. v. Mendez, 204 S. W 3d. 797, 800 (Tex. 2006).
Produci ng cause has been defined as “an efficient, exciting,
contributing cause which, in a natural sequence, produced the
injuries conplained of.” Gerber v. Hoffman-La Roche, Inc., 392 F.
Supp. 2d. 907 (Tex. 2005).
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of injury and/or death from fire or snoke in the event of an
i nci dent causing a power outage. As a direct and proxi nate cause
of the acts and om ssions of the defendant nanufacturers, Ryland
and Sunmt ininstalling the defective snoke detector which failed
to alert the Collins, Chaprman, and Juster boys, who were asleepin
t he basenent of the house on June 14, 1998, aver appellants, the

fatalities and injuries resulted.

Appel l ants incorrectly argue that the concept of superseding
causation applies to product liability cases only when there is
m suse because, when the unforeseeable m suse of a product causes
the injury, the msuse is a superseding cause. See e.g.
Lightolier, a Div. of Genlyte Thomas Group, LLLC. v. Horn, 387 Ml.
539, 561-62 (holding that failure to heed warnings rather than
mal f uncti oni ng safety switch was proxi mate cause of the fire) while
it is true that, if the sole proximte cause of the injury is
m suse of the product, such msuse is a superseding cause,
Ellsworth v. Sherne Lingerie, Inc., 303 M. 581, 596 (1985), a
plaintiff, inaproducts liability case, nust al ways prove a causa
rel ati onship between the defect and the injury. Wood v. Toyota
Motor Corp., 134 M. App. 512, 518, cert. denied, 357 M. 482

(2000) .

Because a plaintiff is required to show a causal connection
bet ween the defect and the injury, whether a cause that supersedes

that resulting from a defective product in a products liability
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case is always relevant. While msuse of a product is not an
“affirmative defense” to a products liability action, it is a
defense in the sense that proof of msuse negates one or nore
essential elenments of a plaintiff’s case. Ellsworth v. Sherne
Lingerie Inc., 303 M. 81 (1985). Accordingly, the elenent of
“causation” always inplicates an analysis of intervening and

super sedi ng causes.

The Court of Appeals, in Eagle-Picher Indus., Inc. v. Balbos,
supra, 326 Ml. 179 (1992), rejected the assertion espoused by the
appel l ant that the “concept of supersedi ng causati on does not apply
in product liability cases, except when a product is msused in an
unf or eseeabl e nmanner.” In Eagle-Picher, the Court discussed
whet her an enployer’s failure to warn of the dangers of asbestos
constituted a supersedi ng cause. It engaged i n a supersedi ng cause
anal ysi s where product m suse had not been alleged. The Court held
that “[a]j]ninternediary’s negligent failure to prevent harmw || be
a supersedi ng cause when it is ‘so extraordinary’ as to not have

been reasonably foreseeable.” 1d. at 224.

The manufacturer defendants, Ryland and Summt, having
conceded pl aci ng a bel owi ndustry standard product in the stream of
comerce, challenge only whether there was a causal relationship
bet ween t he al | eged defect and the harmsustai ned by the boys. The
thrust of their argunent is that the Re-Filed Omibus Anended

Complaint “. . . elaborately details the nunmerous intervening acts,
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both negligent and illegal, that occurred after [] 1989." Summt,
noting the concession that the snoke detector did not neet industry
standards, correctly points out that “products liability was not an
issue on the notion below” Sunmit, however, dism sses the
affidavit of appellants’ expert, Eugene M Sober, offered to
establish that the children would have been able to exit the
basenment unharmed had the snoke detector been equipped with an
alternative power source. Sunmt posits, “Perhaps if he sonehow
i nked the el apsed tine between the start of the fire and the point
when sone of the children attenpted to exit the basenent, he could
then estimate that an alarm would have caused them to act nore
qui ckly. Instead, he offers no basis for the proposition that the

al arm woul dn’t even have woken the children.”

The manufacturer defendants, Ryland and Summit ask that we
affirmthe grant of the notion to dismss which, as we observed,
must be upon facts that are susceptible of but one inference. Upon
application of the principles applicable to a determ nation of
supersedi ng cause to the facts of this case, Summt’s assail on
Sober’s affidavit would certainly be considered as to whether it
supported the proposition that |lack of an advance warning was a
substantial factor in causing the deaths and injuries. But ,
ultimately, whether the hardw red snoke detector was a substanti al

factor nust be determned on a fully devel oped record.
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Additionally, it is further contended that the snoke detector
performed exactly as intended and, indeed, as prom sed. Specific
reference is nade by appellees to the User’s Manual which
explicitly infornms the consuner that the snoke detector would not
function during an el ectrical shortage or a power outage. However,
the circuit court could not properly consider the contents of the
manual , a docunent beyond the four corners of the conplaint, on a

notion to di sm ss.

Considering the net effect of the interrelationship between
i nterveni ng negligent acts in a determi nati on of supersedi ng cause,
in wankel v. A & B Contractors, Inc., 127 Md. App. 128, 168 (1999),
we agreed with the trial court “that the intervening causes that
allegedly conbined to link one segnent of the causal chain to
another, so that an abandoned wooden stake contributed to the
expl osi on of appellant Wankel's hone, were highly extraordinary
and, in the aggregate, unforeseeable.” Sinply put, the effect that
a factor has, in causing harm standing alone, when there are
mul tiple causes, is determned, not only by the nature of the
particul ar factor, but al so by whether the aggregate of the causes
produce an unforeseeable result. The manufacturer defendants,
Ryland and Summit may ultimately prevail in their assertion that
the aggregate of the intervening negligence of the Chapmans, the
Lis and the City of Gaithersburg conbined to Iink one segnent of

t he causal chain to another, such that the [ack of know edge that
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the hardwired snoke detector would not operate during a power
outage and its failure to provide advanced warning were but two
factors in the chain, producing an unforeseeable result. That
determ nation, however, is left to another day when the principle

may be applied to the facts as gleaned from all relevant and

mat eri al information. Accordingly, we reverse and renand the
counts alleging design defect, strict liability and failure to
war n.

E

Express and Implied Warranties

MANUFACTURER DEFENDANTS

The trial judge, in ruling on the manufacturer defendants’
Motion to Dismiss, granted the notion as to Counts |11, 1V, V, VI
and VII. In Count V of the Re-Filed Omibus Amended Conpl ai nt,
appel l ants all ege that, under Section 2-314 of the Annotated Code,
the manufacturer defendants extended an inplied warranty of

merchantability with respect to their product.

In Count VI of the Re-Filed Omibus Anmended Conplaint,
appellants allege that the manufacturer defendants expressly
warranted, by reason of “their marketing, advertisenents,
warranties, sales literature, owners  nmanual s, and ot her

representations that their product(s) and in particular the
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snoke/fire detector at issue was fit for the purpose of [which] it
was intended, nanely the detection and advance warni ng of snoke
and/or fires.” They further allege that, by failing to provide a
product free from design and/or manufacturing defects, i.e.,
“failing to equip the nodel/unit with a battery or alternative
safety power supply,” they breached express warranties under
Section 2-313 of the Commercial Law Article of the Mryland

Annot at ed Code.

Finally, it is alleged that, through their “advertisenents,
warranties, sales literature, owners  nmanual s, and ot her
representations that their product(s) were . . . fit for the
purpose it was intended, nanely the detection and advance warni ng

of snoke and/or fires.”

As noted, the trial judge's ruling in favor of the
manuf acturer defendants as to the express and inplied warranty
claims was pursuant to their notion to dism ss, rather than sunmary
j udgnent . In dismssing these clains, the court could consider
only the well pleaded allegations of fact in the Re-Filed Omi bus
Amended Conpl aint to determ ne whether they establish any set of
facts that would entitle appellants to relief. Howard County v.
Connolley, 137 Md. App. 99, 114 (2001). The notion to di sm ss nust
be eval uat ed based on t he pl eadi ngs al one. When natters outside of
t he pl eadings are presented, the notion should be treated as one

for summary judgnment and “all parties shall be given reasonable
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opportunity to present all material nade pertinent . . . .7 M.

Rul e 2-322 (c).

The Court of Appeals explained in Davis v. DiPino, 337 M.

642, 650 (1995):

Furt hernore, our cases have consistently held that
in appeals fromeither a notion for summary judgnent or
a notion to dismss, an appellate court nust focus on
whether the trial court properly ruled on the notion
before it. For exanple, in Antigua Condominium v. Melba
Investors, 307 Md. 700 (1986), the defendants filed a
nmotion to dismss for failure to state a clai mupon which
relief can be granted and the trial court granted that
notion. On appeal, the Court of Special Appeal s remanded
certain clains to the trial court after concl uding that
the allegations in plaintiff's conplaint may have stated
a legally sufficient cause of action. On certiorari to
this Court, the defendants argued that certain docunents
produced in discovery should be considered in ruling on
defendant's notion to dismss. W refused to consider
t hose docunents and noted that the discretionto treat a
notion to dismss as a notion for summary judgnment and
thereby consider nmatters outside the pleadings is
commtted to the trial court where the plaintiff is given
“a reasonabl e opportunity to present . . . additional
pertinent material. W cannot exercise the discretions
which are in the first instance commtted to the trial
court.” Antigua Condominium, 307 M. at 719 (citation
omtted). Thus, because the trial court did not convert
the notion to dismss into one for summary judgnent by
considering the discovery documents, we refused to
consider those docunents in determning whether
plaintiff’s conplaint stated a legally sufficient cause
of action. Cf. Eisel v. Board of Education, 324 Ml. 376,
380 (1991)(noting that “because judgnent was entered on
sumary judgnent,” the court may consider adm ssible
facts fromthe record in determning whether the trial
court's ruling was proper); Shofer v. Hack Co., 324 M.
92, 97 (1991) (treating a notion to dismss as a notion
for summary judgnent because the circuit court relied on
di scovery material and affidavits in ruling on the
notion), cert. denied, 502 U.S. 1096, 112 S. . 1174,
117 L. Ed. 2d 419 (1992).
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The manufacturer defendants, in maintaining in their brief
that the Re-Filed Omibus Anended Conplaint failed to establish
proxi mate causation, argue that “the Conplaint itself negates
exi stence of proximte cause . . . .7 After listing the
all egations which they contend negate proximte cause, they

concl ude:

According to the very facts alleged in the conplaint,
then, the instructions and warnings provided by the
manuf acturer defendants wth the snoke alarns were
sufficient to prevent the injuries and fatalities and
woul d have done so but for the unforeseeabl e event that
the instructional materials were not provided to the
occupants of the house.

The maj or prem se upon whi ch appel | ees’ position rests is that
their breach of express and/or inplied warranties, wvel non, 1S
irrelevant to their legal theory that the injuries and deaths
resul ted, not because of the i noperabl e snoke detector, but because
t he boys were unabl e to escape the wi ndowl ess room Apart fromthe
t heory that they successfully argued on the Motion to Disniss, they
mai ntai n that the snoke detectors operated precisely as they were
designed to function and that any defective design or breach of
warranty theory is overconme by the instructions which acconpani ed
them The affirmations of fact contained in the User’s Manual
they say, were accurate and were not breached. |In addition, the
owner was put on notice that “[h]ard-w red al arns were approved for

their ordinary purposes and were clearly noted in the Owner’s
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Manual [sic] as not able to function in the event of a power

out age.”

I n support of their theory, the manufacturer defendants posit
what they consider a denonstrable inconsistency in appellants’
al l egations. The Re—Fi|l ed Omi bus Anended Conpl ai nt recites that,
but for the failure of Summt and Ryland to deliver the User’s
Manual to the Lis, the Chapmans woul d have been provided with the
information, thereby avoiding the catastrophic event. The
manuf acturer defendants point out, however, that the Re-Filed
Omi bus Anended Conplaint sinultaneously alleges that the
manuf act urer defendants breached express and inplied warranties.
If the warranties were sufficient to prevent the injuries and
fatalities, they ask, how could it be that the manufacturer

defendants did not properly warn their consumers?

Appel | ees’ argunents, although convincing at first blush, are
based on the information contained in the User’s Mnual. To be
sure, the specific information in the User’s Manual material to the
clains for breach of warranty and failure to warn i s the advi senent
that the snoke detector would not function during a power outage.
The af orenentioned syllogistic reasoning that appellees ask us to
enploy to conclude that the information contained in the User’s
Manual sufficiently warned consuners of the snoke detector’s
limtations required exam nation of the manual itself. As the

Court of Appeals explained in Davis v. DiPino, supra, the circuit
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court had the discretionto treat the notion to dism ss as a notion
for summary j udgnment and consi der matters outsi de of the pl eadi ngs,
provi ded the opposing party is afforded reasonabl e opportunity to
present additional pertinent material. Id. at 650. Thus, the
court could have exercised its discretion to consider the nmanual,
al though it was outside of the pleadings. Adhering to counsel’s
demand that the clainms of inplied warranties of merchantability and
fitness for a particular purpose be deci ded pursuant to appel |l ees’
notions to dismss, the court elected not to exercise its

di scretion to consider matters outside of the pleadings.

Had the court elected to consider the User’s Manual, it nay
wel | have been persuaded that there was no breach of the inplied
warranty of fitness for a particular purpose because the
instructions contained in the User’s Munual, referred to by
appellants as “the affirmations of fact,” accurately described
preci sely how t he product would perform But, even had it reached
a contrary result, a further analysis to determ ne whether other
I nterveni ng acts were substantial and t hus superseded t he causative
effect of the hardw red snoke detectors would be required. As to
the nore general inplied warranty of nerchantability, based on
i ndustry standards, a supersedi ng cause anal ysis woul d | i kewi se be

appropriate, but only upon facts suscepti ble of but one inference.

Wth respect to the express warranty claim the manufacturer

defendants correctly observe in their brief, “The Crcuit Court
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based its ruling on the conplaint’s failure to allege facts that
woul d establish the el enent of proxinate cause, a necessary el enent
to all of the product liability clains alleged against the
Manuf act urer Defendants.” Further, they note that appellants
devote “a substantial portion of their brief” discussing the other
el enents of their product liability claim As we have previously
noted, the court limted its consideration to the issue of
proxi mte cause at the insistence of appellees counsel who
requested that their alleged negligence be evaluated in the
aggregate of the sum total of the acts of negligence that

contributed to the injuries and deaths.

The Court of Appeals, in Rite Aid Corp. v. Levy-Gray, 391 M.
608, 620-21 (2006), recently explicated the distinction between

express warranties and inplied warranti es:

“What differentiates [a] promse inplied by |aw
[i.e., an inmplied warranty,] . . . and an express
warranty is that the ‘standard of performance is set by
t he defendants' prom ses, rather than inposed by law "
Coca-Cola Bottling Co. of Cape Cod v. Weston & Sampson
Engrs., Inc., 45 Mass. App. C. 120, 695 N E.2d 688, 694
(1998) quoting Anthony's Pier Four, Inc. v. Crandall Dry
Dock Engrs., Inc., 396 Mass. 818, 489 N E. . 2d 172, 175
(1986); see also Housing Authority of Portland v. Ash
Nat'l, 36 Or. App. 391, 584 P.2d 776, 778 (1978) (stating
that an implied warranty “is a ‘curious hybrid’ between
tort and contract law” and differs from express
warranties based on contract),; Md. Code (1975, 2002
Repl.Vol.), § 2-313, official cmt. 1 (“Express warranties
rest on ‘dickered’ aspects of the individual bargain, and
go so clearly to the essence of that bargain that words
of disclaimer in a form are repugnant to the basic
dickered terns. ‘Inplied warranties rest so clearly on
a common factual situation or set of conditions that no
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particul ar | anguage or action is necessary to evidence
them and they wll arise in such a situation unless
unm st akably negated.”).

(Enmphasi s added).

The manufacturer defendants, citing the |anguage of 8§ 2-313,
iterate that express warranties are created by an affirmation of
fact or prom se made which relates to goods. Ergo, they say, “Al
affirmati ons of fact contained in the Owers [sic] Manual here were
accurate and were not breached.” As the Court of Appeal s expl ai ned
in the above passage from Rite Aid Corp., an express warranty, in
essence, sounds in contract and, accordingly, is viewed fromthe
per spective of the individual bargain. The manufacturer defendants
correctly asseverate that the court’s analysis never considered
the clainms of breach of express and inplied warranties separate

fromthe question of causation.

The claim of breach of express warranty alleges that the
manuf act urer defendants through “their marketing, advertisenents,
warranties, sales literature, owner’s nanual s, and ot her

representations,” generally, warranted that their product(s) would
provi de advance warni ng of snoke and/or fires. The manufacturer
defendants, in their insistence that all affirmations of fact were
accurate and were not breached, discuss only the contents of the
User’s Manual. Although appellants fail to specifically identify

appel | ees’ marketing, advertisenents, warranties, sales literature

and other representations that extend the express warranties, a

-103-



proper consideration of the substantiality in a supersedi ng cause
analysis of the breach of a promse extended by the above
pronotional materials and literature requires that appellants be
af forded the opportunity to produce the docunents all eged to extend
such warranties. These docunents, as well as the User’s Manual,
shoul d have been submtted to the court, pursuant to a notion for
summary judgnent or at atrial onthe nerits, in a determ nation of
whether the breach, if any, of an express warranty, was a
substantial factor in causing the deaths and injuries at issue.
Accordingly, we reverse and remand for further proceedi ngs on the

counts all eging breach of express warranty.

F

DENIAL OF REQUEST FOR CONTINUANCE FOR FURTHER DISCOVERY

Appel | ants contend that the trial court abused its discretion
by refusing to continue the hearing on Sutmit’s Motion to Di sm ss
or in the Aternative for Summary Judgnent to allow further
di scovery. Ofered in support of appellants’ request for
conti nuance was the affidavit of Jonathan E. Hal perin, Esquire,
stating that additional discovery may rai se a genuine dispute as to
a material fact, to wit: whether installing the AC powered snoke
detect or caused the deaths and injuries to the boys and/ or whet her
appel l ees’ failure to warn of the detector’s limtations played a

significant role in the resulting harm Appellants’ request for
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conti nuance was denied. The court thereafter proceeded to grant

the notions to dismiss filed by Ryland and Summ t.

Counsel for Ryland specifically told the court that he had
“cite[d] only the well pleaded, factual allegations of their
complaint, . . . . It is not, as they say, a notion for sunmary
judgnent.” Ryland and Summt were adamant that their notions be
treated as notions to dismss. As such, the court needed only to
consi der whether the allegations in the conplaint stated a cause of
action. Further discovery was, therefore, unnecessary to decide

t he noti on.

In any event, in view of our determnation, supra, that
whet her other intervening acts of negligence were causes that
superseded the negligence of Ryland should not have been deci ded
pursuant to a notion to dismss, we need not decide whether the

court abused its discretion in denying a further continuance.
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II
DAVID DIEFFENBACH AND KEVIN HIGHTOWER -

SUMMARY JUDGMENT

Appel l ants next assign error to the court’s grant of the
Moti ons for Sunmmary Judgnent of appel |l ees Di ef f enbach and H ght ower
because the issue of causation, including whether an intervening
act is “foreseeable,” is a question of fact for the jury to

resol ve.

The trial court entered its order pursuant to notions for
summary judgnent filed by D ef fenbach and Hi ght ower, the opposition
thereto filed by appellants and a hearing on Novenber 9, 2000. On
January 3, 2002, imedi ately preceding the court’s ruling granting
the notions to dismss filed by Ryland and Summt, the court
reaf firmed the above Novenber 9, 2000 Order dism ssing the counts

of the anmended conpl ai nt agai nst Di ef fenbach and Hi ght ower.

I n accordance with the Maryland Rules, the trial court shal
grant a notion for sunmary judgnent “if the notion and response
show that there is no genuine dispute as to any material fact and
that the party in whose favor judgnent is entered is entitled to
judgnment as a matter of law.” M. Rule 2-501(f). The court nust
decide if the noving party is entitled to judgnent as a matter of
| aw after considering the undisputed facts. Wwilliams v. Mayor of

Baltimore, 359 MJ. 101, 114 (2000) (citations omtted). \ether
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summary judgnent was properly granted by the trial court is a
guestion of |aw Walk v. Hartford Cas. Ins. Co., 382 M. 1, 14

(2004) .

The Court of Appeals has stated that “[t] he standard of revi ew
for a grant of summary judgnent is whether the trial court was

| egally correct. Goodwich v. Sinai Hosp. of Balt., Inc., 343 M.
185, 204 (1996). W review the court’s grant of sunmary judgnent

de novo. walk, 382 Md. at 14.

In reviewi ng the determ nations of |aw, “we construe the facts
properly before the court, and any reasonabl e inferences that nay
be drawn fromthem in the |light nost favorable to the non-noving
party.” Remsburg v. Montgomery, 376 Ml. 568, 579-80 (2003). To
valuate the trial court’s grant of summary judgnent, we eval uate
“the sane material fromthe record and decide [ ] the sane |ega
i ssues as the circuit court.” Law Offices of Taiwo Agbaje, P.C. V.
JLH Properties, 169 MI. App. 355, 367 (2002) (citations omtted).
“We ‘uphold the grant of a summary judgnent only on the grounds

relied on by the trial court.”” 1d. (citation omtted).

Though not a substitute for a trial, a grant of summary
j udgnment should not be disfavored and should be granted unless
there exists sonme truly disputed nmaterial fact. Bond v. NIBCO,
Inc., 96 Md. App. 127, 134-35 (1993). A material fact is one that

wi Il ‘“sonehow affect the outcone of the case.’” Seaboard Sur. Co.
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v. Richard F. Kline, Inc., 91 M. App. 236, 242 (1992) (citations

omtted).

“IQnly a genuine dispute as to a material fact is relevant in
opposing a notion for summary judgnent.” I1d. (internal quotations
and citations omtted). “Summary judgnent is not foreclosed if a
di spute exists as to a fact that is not material to the outcone of
t he case.” McGraw v. Loyola Ford, Inc., 124 M. App. 560, 572
(1999). When the noving party has set forth grounds sufficient for
the grant of summary judgnent, the opposing party nmust show with
“sone precision” that there is a genuine dispute of a materi al
fact. Seaboard Sur. Co., 91 M. App. at 243 (quoting King v.
Bankerd, 303 Md. 98, 112 (1985)). Facts nust be proffered by the
opposi ng party which would be adnmissible in evidence. Beatty v.
Trailmaster Prods., Inc., 330 Md. 726, 737 (1993). The requirenent
of a genuine issue of material fact is nore than the existence of
sonme alleged factual dispute and irrelevant factual disputes are

not a genui ne dispute of material fact. 1d. at 738.

If a fair-mnded jury could return a verdict for the opposing
party, then the trial court should not grant sunmary judgnent. Id.
at 739. Even if the facts are undisputed, should they be
susceptible to inferences that support opposition to the notion,
the grant of summary judgnent was inproper. williams, 359 M. at

114-15.
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A.

APPELLEES DIEFFENBACH AND HIGHTOWER’S DUTY

TO WARN THAT THE ENCLOSED BASEMENT ROOMS

COULD NOT BE USED AS SLEEPING AREAS

Appel | ants anal ogi ze Dieffenbach’s duty to warn as to the
dangers of using the basenent for sleeping to that of B&E i n Lane
338 Mil. at 53, overruled on other grounds by Balt. Gas & Elec. v.
Flippo, 348 M. 680 (1998), where the Court held that it was
f oreseeabl e t hat an unsecured hal f-ton wooden spool woul d be stol en
and rolled dowmn a hill, thereby injuring a child. The conparison

Wi th Lane is m splaced.
The circuit court’s order stated that

[ d] ef endants, as home i nprovenent contractors repairing
wat er damage to the basenent of the residence in 1994,
di d not have a |l egally cogni zabl e duty on which to i npose
liability for damages and injuries sustained in the June
1998 fire, to warn the occupants that the basenment roons
shoul d not be used for sleeping.

Appel l ants argued at trial that D effenbach’s duty was I|ike
that of an auto nmechanic, who, while changing tires, saw that the
car owner’s brakes needed to be replaced or noticed that a car not
made for off-road purposes was being so used. Appel | ees argued

that if the mechanic had reason to believe that a car was being
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used i nproperly, he would have a duty to warn, as did D effenbach

in the instant case. The follow ng exchange ensued:

THE COURT: Well, it clearly wouldn't be, and it
clearly isn't a smart thing to do, but there is a
difference between that and a legally cognizant duty to
war n sonmebody.

Because he is in there fixing it, naybe he knows or
maybe he doesn’t know t hat those roons shoul dn’t be used
as bedroons, but you are saying, because of his position
as the contractor, he has a duty to tell themthey cannot
use these as bedroons?

[ Appel  ants’ counsel ]: Based on his experience and
his know edge and al so based upon the affidavits of ny
experts, who — one was an architect and one was an
electrician — that soneone in D effenbach’s position
should know better, should be able to look at this
basenment and say you cannot be using this roomfor this
pur pose and, if you do so, you are doing so at your own
risk; but | think that dovetails into the next issue,
which is permts.
Appellants cite no law to refute the finding of the trial

court beyond the Lane case, which is factually inapposite.

In Lane, the foreseeability addressed by the Court was that of
| eavi ng t he wooden spool unsecured on property that was frequented
by children. Lane, 338 MI. at 40. The spool was stolen and rolled

down a hill injuring a child, who was a nere bystander. Id.

Aut hors of treatises and texts have pointed out that courts
sonetimes confuse and sonetimes discuss interchangeably the
guestion of whether a duty exists in the first instance with the

guestion of proxinmate cause. A negligent act, to be actionable,
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requires a duty to protect an injured party fromrisk of harmfrom
the hazard in question, i.e., an unreasonable risk. A specific
fact situation can be analyzed in terns of a duty or, if a duty is
assunmed or held to exist, in terns of proximte cause. In this
case, as did the parties, we assune the existence of a duty.

Yonce, 111 Md. App. at 137.

First, the defendant nust be under a duty to protect the
plaintiff from injury. Second, the defendant nust fail to
di scharge that duty. Third, the plaintiff nust suffer actual |oss
or injury proximately resulting fromthat failure. Manor Inn, 335
Md. at 147-48; Lamb v. Hopkins, 303 Md. 236, 241 (1985). See Scott
v. Watson, 278 M. 160, 165 (1976); Peroti v. Williams, 258 M.
663, 669 (1970); Myers v. Montgomery Ward & Co., 253 Md. 282, 291
(1969). The first element, duty, the subject of this portion of
t he opi nion, “has been defined as ‘an obligation, to which the | aw
will give recognition and effect, to conform to a particular
standard of conduct toward another;’” it “is not sacrosanct in
itself, but is only an expression of the sum total of those
considerations of policy which lead the law to say that the
particular plaintiff is entitled to protection.” Ashburn v. Anne
Arundel County, 306 M. 617, 627 (1986) (quoting W Page Keaton,
Prosser and Keaton on The Law of Torts, § 53, at 164 (5th ed.
1984)). As toits inportance in a determ nation of negligence, the

Court has observed:
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[ T] here can be no negligence where there is no duty that
is due; for negligence is the breach of some duty that

one person owes to another. It is consequently relative
and can have no existence apart fromsone duty expressly
or inpliedly inposed. In every instance before

negl i gence can be predicated of a given act, back of the
act nust be sought and found a duty to the individua
conpl aining, the observance of which duty would have
averted or avoided the injury . . . . As the duty owed
varies with circunstances and with the relation to each
other of the individuals concerned, so the alleged
negligence varies, and the act conplained of never
anounts to negligence in law or in fact; if there has
been no breach of duty.

Doe v. Pharmacia & Upjohn Co., Inc., 388 M. 407, 414-15 (2005) ,
see Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 M. at
148 (quoting wW. Va. Central R. Co. v. Fuller, 96 M. 652, 666

(1903)).

W note that, in determning whether a duty exists or in
determi ning proximate cause, the relevant inquiry is the sane,
i.e., whether the general type of harm sustai ned was foreseeable.
See FEagle-Picher, 326 MI. at 194-97; Henley, 305 MJ. at 333-37;
Stone, supra. As we nentioned in | C, supra, in Stone, the
plaintiff alleged that he was forced to sell stock at a substanti al
loss in order to neet a margin call because the defendant had
failed to record tinely the release of an extinguished Iien which
was a precondition to obtaining a honme equity | oan. Stone, 330 M.
at 332-33. The Court, citing Moran v. Faberge, Inc., 273 Ml. 538
(1975), held that the plaintiff's |osses were unforeseeable and

because the defendants had no know edge that the plaintiff was in
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the stock market or that he was in a financial crisis. Id at 333.

Mor eover, the negligent act occurred a year prior to the harm I1d

at 332-33.

Indeed, it is arguable conceptually that foreseeability is
| ess expansive as an elenent of duty than as an elenent of
proxi mat e cause. Foreseeability, in the context of determ ning the
exi stence of a duty, involves prospective consideration of facts
existing at the tinme of the conduct. Foreseeability, as an el ement
of proximate cause, pernits a retrospective consideration of the
facts. For present purposes, it is a sufficient answer to
appel | ees' argunent to observe that foreseeability is an el enment in
the determ nation of a duty and in the determ nation of proximte

cause and is defined the sane in each.

Further, appellants cite no dispute as to material fact that
could act as the basis for a decision to reverse the trial court’s
grant of the notion. We decline such an invitation to do so
not wi t hst andi ng appel | ants’ argunent that D ef f enbach and Hi ght ower
had to either pull the permts, or have others do it, so that an
I nspector “woul d have found” the bedroons. W address that latter

argunent infra.
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B.

FAILURE OF APPELLEES DIEFFENBACH AND HIGHTOWER TO

APPLY FOR THE PROPER PERMITS

Appel l ants argue that permts were required for the work
performed by D effenbach and Hi ghtower because there |ikely were
nmet al studs replaced and, as a disputed fact, is a question for the
jury to decide. The necessity of a permit to re-wire the basenent
was conceded by Dieffenbach in what the court referred to as “a
refreshing di splay of candor,” whi ch woul d have required a |i censed

el ectrician to have pulled the permts.

Appel l ants further hypothesize that, if the permts had been
pul l ed, the inspectors fromthe Cty of Gaithersburg would have
di scovered the basenent bedroons and consequently warned the
occupants of the violation. Further, the inspectors would have
di scovered that the Lis had originally finished the basenent
wi thout a permt and the inspectors would have required that they
submit plans to the County, conplete with roomdesi gnations, as was

done after the 1998 fire.
Appel | ees argued at trial:

W are pretty far out here in ternms of our
connection with this case. This house was built in 1989,
and then in 1991 there was an application to rent the
house. Before that, the house had had a basenent put in
it that had been i nspected by Gaithersburg. Nobody said
anyt hi ng about permts or there was anything wong with

- 114-



it or its usages or anything. It had been inspected
there were no probl ens.

Al t hough Di ef fenbach cl ai ned he did not need permits to do the
work perfornmed in 1994, the trial court deened “the failure to
obtain building or electrical permits” in 1994 not to be a cause in

fact or |egal cause of appellants’ injuries, opining that

[appel l ants’] al |l eged causal link, that had [ D ef f enbach

and Hi ghtower] pulled the required permts, inspectors

for the City of Gaithersburg would have di scovered that

roons in the basenent were being inproperly used as

bedroons, is based upon speculation. The record shows
that, follow ng repairs made to t he basenent in 1994, the

City of Gaithersburg inspected the property on one or

nore occasions and failed to inform the owners or

occupants that the basenent roons could not be used for

sl eepi ng.

We agree. Appel l ants contend that, whether a different
depart ment woul d have di scovered t he bedroons and warned t he owners
and occupants should be decided by a jury. At trial, appellants
argued that it would have been obvious to the City inspectors that
it was not a proper use and that they would have told the
occupants, “they would have told the owners you cannot sleep down
here, and |I think it is a jury question to deci de whether or not
the Gty inspectors woul d have done their job correctly and, nunber
two, whether this would have prevented the tragic deaths that

occurred on June, 14th 1998 [sic]. Thank you.”

Appel lants’ brief cites no authority in support of that claim

Even i f Di effenbach and H ghtower were required to i nspect and warn
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about the bedroons and snoke/fire detectors, it was the explicit
duty of the City of Gaithersburg’ s inspectors who subsequently

i nspected the prem ses to ensure the safety of the rental property.

Absent disputed dispositive facts that woul d be adm ssi bl e as
evi dence and create an issue(s) of fact, appellants cannot show a
di spute of material fact to defeat the grant of summary judgnent.
Shafer v. Interstate Auto Ins. Co., 166 M. App. 358, 375-76

(2005) .

As the record indicates that County i nspectors cane before and
after Dieffenbach and H ghtower, we do not engage in specul ation,
nor would it be proper for ajury to speculate as to what different
i nspectors may or nmay not have found, presuming, in a |light nost
favorable to appellants, that inspectors from a different
departnent would have necessarily responded sinply because the
required permts were obtained. Consequently, Dieffenbach and
Hi ghtower’s failure to obtain permts cannot be t he proxi mate cause

of the injuries alleged by appellants.
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C.

APPELLEES DIEFFENBACH AND HIGHTOWER - DUTY TO

REPLACE OR RECOMMEND THAT THE OUTDATED

AC-POWER SMOKE DETECTOR IN THE BASEMENT

The trial court found that the City of Gaithersburg did not
require the replacenent of the AC power snoke/fire detector in 1994
when the repairs at i ssue were made. Appellants argue that m ni mum
recogni zed standards do not relieve D effenbach and H ghtower of
negligence if a reasonable contractor would take the extra
precaution of installing dual snoke/fire detectors. Leonard v.

Sav-A-Stop Servs., Inc., 289 M. 204, 212 (1981).

I n appel | ants’ nobst persuasi ve argunent regardi ng Di ef f enbach
and Hi ghtower, they reason that a common |aw duty based on the
applicable standard for general contractors and electricians in
Mont gonery County required Di ef fenbach and H ghtower to repl ace the
out dat ed snoke/fire detectors. Appellants posit that their experts
stated that a reasonable hone inprovenent contractor would have
upgraded the snoke/fire detector for several reasons, including
that it could have sustai ned damage due to the flood, the cost of
upgrading was fifty dollars or |ess and, noreover, dual-powered
det ectors conformed wi th expectations of the consuners who occupi ed

homes in the 1980's.
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The trial court specifically found that the snoke/fire
detectors “were in working order” both before and after the repairs
occasi oned by the flood damage. Because no reasonabl e i nferences
can be drawn fromthe facts in a light nost favorable to appellants
to inpute negligence to Dieffenbach and H ghtower, no duty to

repl ace the snoke/fire detectors nay be deened to exist.

Assum ng the correctness of the substance of the affidavits,
t hey contain no facts whi ch woul d support the | egal concl usion that
there was a duty to replace the snoke/fire detectors or a duty to
suggest installation of snoke detectors with battery back—up system

as part of their repairs.

Eval uating the sane material and the sane issues as the tri al
court, we hold that the court properly found that, because of their
conpliance with the building code and, because the snoke/fire
detector at issue was in working order, as a mtter of |aw,
appel l ants’ subm ssions in support of their notion for sunmary
judgnent fail to set forth facts which, if proven, woul d establish
that Dieffenbach and H ghtower were negligent in repairing the
basenment of the hone. Law Offices of Taiwo Agbaje, P.C., 169 M.
App. at 367. W may affirmthe grant of the Mdttion for Summary
Judgnent of Dieffenbach and H ghtower only on the same grounds
relied upon by the trial court. 1d. W affirmthe circuit court’s
grant of the notion for summary judgnent of D effenbach and

H ght ower because, irrespective of the fact that the snoke/fire

-118-



detector at issue was working and that there was conpliance with

the statute, there was no duty inposed upon appellants.
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JUDGMENT AFFIRMED IN PART AND
REVERSED IN PART. CASE
REMANDED TO THE CIRCUIT COURT
FOR MONTGOMERY COUNTY FOR
FURTHER PROCEEDINGS CONSISTENT
WITH THIS OPINION.

COSTS TO BE PAID TWO-FIFTHS BY
APPELLANTS, ONE-FIFTH BY
APPELLEES, THE LIS AND TWO-
FIFTHS BY APPELLEES, RYLAND
HOMES AND SUMMIT ELECTRIC.



