HEADNOTE: The National Society of the Daughters of the Anmerican
Revol ution v. Gallaudet University, No. 5531, Septenber Term 1998.

EVIDENCE - HEARSAY - An attorney nmay testify as to deceased
client’s charitable intentions relating to decedent’s w |l under
the state of m nd exception to the hearsay rule.

EVI DENCE - ESTATES & TRUSTS - CY PRES DOCTRINE - A court may
consi der extrinsic evidence when determ ning whether a testator had
a general charitable intent for purposes of reformng a wll using
the cy pres doctrine.



REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 05531

Septenber Term 1998

THE NATI ONAL SOCI ETY OF THE
DAUGHTERS OF THE AMERI CAN
REVOLUTI ON

BRUCE E. GOODVAN, PERSONAL
REPRESENTATI VE OF THE ESTATE OF
OLlI VE SW NDELLS ET AL.

Wnner ,
Harrell,
Sonner,

JJ.

Opi ni on by Sonner, J.



Fil ed: Septenber 9, 1999



This case represents an appeal froma judgnent of the Crcuit
Court for Baltinmore County, which rejected a claim by appellant,
the National Society of the Daughters of the American Revol ution
(“DAR’), to a portion of the estate of one of its deceased nenbers.
The court found that appellant failed to establish a general
charitable intent on the part of the testator, and therefore
declined to apply the equitable doctrine of cy pres! to reformthe
testator’s ineffective bequest. W are now call ed upon to decide
the foll ow ng issues:

l. Did the trial court abuse its discretion
in admtting the hearsay statenents of
the testator?
1. Didthe trial court err in finding that
the evidence was in equipoise on the
i ssue of t he testator’s gener al
charitable intent?
For the reasons discussed below, we find no error and affirmthe
judgnent of the | ower court.

On October 25, 1994, dive Swndells hired an attorney to
prepare a will that would establish a trust to provide for the care
of her husband, if she predeceased him As part of her
instructions, Ms. Swindells indicated that she wanted the will to
contain a residuary clause, which would | eave 80% of her estate to
appel l ee, Gl laudet University (“Gallaudet”), and the remai ning 20%
to the DAR Nursing Honme for the benefit of the destitute nmenbers of

the DAR  Although Ms. Swindells was ninety-four years old at the

1Q/ pres is a saving device by which the intention of the testator is
carried out as near as may be, when a charitable bequest is inpossible, illegal,
or inpractical to enforce.



time, the attorney noted that she appeared conpetent and was able
to understand the significance of a fully executed and w t nessed
will.? Following the neeting with Ms. Swindells, the attorney
advised the local WMaryland chapter of the DAR that his client
w shed to | eave a bequest to the DAR Nursing Honme facility that
cares for indigent nenbers of the DAR The attorney then prepared
a last will and testanent for Ms. Swindells, which established a
trust for M. Swindells, and devised the residue estate as foll ows:

1. 80% to Gallaudet College [now Gallaudet
Uni versity].

2. 20% to the (DAR) Daughters of the Anerican
Revolution MNursing Honme for the wuse of
destitute nenbers of the (DAR) Daughters of
t he American Revol ution.

On Novenber 2, 1994, the attorney presented the wll to Ms.
Swi ndel I s, who approved and properly executed it.

On Decenber 15, 1994, the attorney received a witten reply
from the DAR, which stated that the Maryland chapter did not
mai ntain a nursing honme facility. The letter suggested that the
bequest could be used for other purposes, such as establishing a
scholarship fund in Ms. Swindells’s nanme or naking renovations to
several buildings owned by the DAR  The attorney pronptly passed
this information on to Ms. Swindells, who stated that “because the

nursing home did not exist, she wished to leave all of her

residuary estate to Gallaudet.” The attorney then pronptly

2\ note, however, that conpetence to execute a will was not an issue at
trial.
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prepared a revised will, which provided a trust for M. Sw ndells
and nanmed Gal | audet as the sole residuary | egatee.

M. Swindells, however, died before his wfe executed the
revised will. Following the funeral, Ms. Swindells instructed the
attorney to revise her will once again to delete the trust for her
husband, and to restrict the bequest to Gall audet for schol arships
only. The attorney then prepared another revised will, which
i ncluded the foll ow ng bequest:

ITEM I1: | hereby give, devise and bequeath
all of the rest residue and remai nder of ny
Estate to [ Gl l audet] Col |l ege, an educati onal
institution now l|located in Wshington D.C
This gift may, in the discretion of the Board
of Trustee[s] [be] nmerged and m ngled with and
become a part of the general investnent
assesses of said College, and shall be known
as the BERTRAM L. SWNDELLS and CLIVE R
SW NDELLS Schol arship Fund, and the incone,
but not the principal, thereof shall be used
to establish a Schol arship or Schol arshi ps and
the selection of the beneficiaries thereof
shall be determ ned by the President or such
ot her authority as [may be] designated by the
said Board of Trustees for said purpose.

The attorney called Ms. Swindells to schedul e an appoi ntnent for
execution of the final version of the will, but was unable to neet
wi th her because Ms. Swindells indicated that she was preoccupied
with other matters.® This was the final comrunicati on between the
attorney and Ms. Swindells, for on March 16, 1995, Ms. Sw ndells

died from a sudden stroke, and wthout formally executing any

Mrs. Swindells stated that she was preparing to take her driver’s license
renewal test and attending to details follow ng her husband’ s death.
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testanentary docunent other than the original Novenber 2, 1994
will.

Followwing Ms. Swindells's death, her attorney advised
Gal laudet that it was the sole |l egatee of Ms. Swindells’s estate.
Counsel for the DAR, however, contacted the attorney and inforned
himthat the DAR woul d assert a 20%claimto the estate under the
doctrine of cy pres. The attorney elected to nmake a parti al
distribution of $3 mllion to Gall audet, which represented the 80%
of Ms. Swindells’'s estate that was not in dispute, and filed a
petition for instructions with the O phans Court of Baltinore
County as to the remaining 20% of the estate. On February 27,
1996, a three-judge panel of the O phans Court issued a brief,
witten order, granting the disputed 20% of the estate to the DAR
under the doctrine of cy pres. Gallaudet noted an appeal to the
Circuit Court for Baltinmore County, which affirmed the O phans
Court’s decision, holding specifically that Ms. Swndells
possessed a general intent to devote the estate to charity.
Gal | audet appealed once again and this Court, in @Gllaudet
Uni versity v. National Society of the Daughters of the Anmerican
Revol ution, 117 Md. App. 171, 699 A 2d 531 (1997), held that courts
shoul d consi der both the |anguage of the will, as well as extrinsic
evidence, in determning whether a testator has nmanifested a
general charitable intent. W then remanded the case to the

circuit court to ascertain whether Ms. Swindells nanifested a



general charitable intent in conformance w th our deci sion. I n
doing so, we advised the trial court to conduct further fact
finding with respect to the evidentiary issues concerning Ms.
Swindells’s post-execution, out-of-court statenents to her
attorney. On remand, the court found that both statenents were
adm ssi bl e hearsay under Mi. Rule 5-803(b)(3), but that the DAR
failed to establish that Ms. Swindells harbored a general
charitable intent to |leave 20% of her estate to the DAR Thi s
appeal foll owed.

The DAR s first contention on appeal is that the circuit court
erred in admtting the testinony of Ms. Swmndells’s attorney as to
his client’s intention to leave the entirety of her residuary
estate to Gallaudet. Undoubtedly, Gallaudet offered the statenents
at issue to prove the truth of the matter asserted therein, and
consequently they constitute hearsay. See MiI. Rule 5-801(c). Qur
task, therefore, is to determine whether the evidence is
nevert hel ess adm ssible under one of the many exceptions to the
hearsay rule. The circuit court admtted the di sputed statenents
under Md. Rule 5-803(b)(3), commonly referred to as the “state of
m nd” or “statement of intent” exception to the hearsay rule. That
exception provides:

(3) Then existing nental, enotional, or
physi cal condi ti on. A statenent of the
declarant’s then existing state of mnd,
enotion, sensation, or physical condition
(such as intent, plan, notive, design, nental

feeling, pain, and bodily health), offered to
prove the declarant’s then existing condition
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or the declarant’s future action, but not
including a statenent of nenory or belief to
prove the fact renenbered or believed unless
it relates to the execution, revocation,
identification, or ternms of declarant’s wll.
Md. Rule 5-803(b)(3). Under this exception, forward-I|ooking
statenents of intent are admssible in order to prove that the
decl arant subsequently took a later action in accordance with that
stated intent. Farah v. Stout, 112 Mi. App 106, 119, 684 A 2d 471
(1996). See also Ebert v. Rtchey, 54 Md. App. 388, 398, 458 A 2d
891 (1983). By contrast, backward-|ooking statenents, i.e.,
decl arations of nenory or belief, are excluded because they present
the cl assic hearsay dangers of nenory and narration. JoiN W STRONG,
McCorM CK ON EVIDENCE § 276 at 241 (4'" ed. 1992). The distinction
bet ween these types of evidence is not always perfectly clear;
suffice it to say that forward-Iooking statenments cast |ight upon
the future, while backward-|ooking statenents point backwards
toward the past. Shepard v. United States, 290 U. S. 96, 106, 54
S. Ct. 22, 78 L. Ed. 196 (1933).
Al t hough backwar d- | ooki ng statenents are general ly
i nadm ssi ble, the Federal Rules of Evidence have carved out a
limted exception for post-executory declarations of nenory or
belief relating to the terns of a declarant’s will. STRONG supra,
at 241. Specifically, this exception exenpts backward-| ooking
statenments relating “to the execution, revocation, identification,

or terns of declarant’s will,” fromthe general prohibition against
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declarations of nenory or belief introduced to prove the fact
renenbered or believed. Fep. R EvibD. 803(3).4 The notes of the
advi sory commttee indicate that the exception rests primarily upon
grounds of necessity and expedi ency, rather than logic. Moreover,
as this Court noted in Ebert:

A person’s state of mnd, feelings or enotions

can only be manifested to others by words,

or al or witten, gest ures, count enance,

attitude and mannerisns. Wiile the person is

alive, his own nmenory of what his state of

mnd was at a particular tinme is nore likely

to be true than that of a bystander. Yet, when

t he person has died, there can be no other way

of proving his or her intent except by

testimony of others as to the decedent’s state

of mnd as evidenced by words, gestures,

manneri snms and the |ike.
Ebert, 54 Md. App. at 397.

W hold that the testinmony of Ms. Swindells’s attorney as to
the testator’s intent to | eave the entirety of her residuary estate
to Gallaudet is adm ssible under the state of mnd exception to the
hearsay rule. The statenents at issue do not indicate that the
testator intended to performa future act; rather, the testator
sinmply expressed what her testanmentary intention would be if the
bequest to the DAR nursing hone | apsed. The decedent’s post-
executory, out-of-court statements to her attorney represent
backwar d- | ooki ng declarations relating to the ternms of the
declarant’s will. As such, they fall squarely within the |anguage

of Ml. Rule 5-803(b)(3) as statenents of nenory or Dbelief

“Mi. Rul e 5- 803(b)(3) is virtually identical to Federal Rule 803(3).

-7-



concerning the execution, revocation, identification, or terns of
a declarant’s wll. The trial court properly found that the
di sput ed evidence was adm ssi bl e under the state of m nd exception
to the hearsay rule.

We next address the issue of whether the court erred in
finding that the DAR failed to establish a general charitable
intent on the part of Ms. Swindells. The record, according to the
DAR, is replete with evidence denonstrating that Ms. Sw ndells
mani fested a general charitable intent, and therefore the court
should have applied the doctrine of cy pres to reform the
i neffective bequest.

Maryland’s Uniform Charitable Trusts Admnistration Act
provides, in pertinent part:

If a trust for charity is or becones illegal

or inpossible or inpracticable of enforcenent

or if a devise or bequest for charity, at the

time it was intended to becone effective, is

illegal, or inpossible or inpracticable of

enforcenent, and if the settlor or testator

mani fested a general intention to devote the

property to charity, a court of equity, on

application of any trustee, or any interested

person, or the Attorney General of the State,

may order an admnistration of the trust,

devise or bequest as nearly as possible to

fulfill the general charitable intention of

the settlor or testator.
Mb. CopE (1991), Estates and Trusts 8 14-302. Thus, the foll ow ng
requirenents nust be satisfied before a court can apply the
equitable doctrine of cy pres to reforman ineffective charitable

bequest: (1) a devise to charity; (2) that is illegal, inpossible,
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or inpractical to enforce; (3) and the testator has manifested a
general charitable intent. Gallaudet, 117 M. App. at 201-02. A
court may consider both the express | anguage of the instrunent, as
well as extrinsic evidence, in determ ning whether the testator
possessed a general charitable intent. |Id. at 206. |In doing so,
the pertinent inquiry is as foll ows:

If the testator had known that it would be

i npossible to follow the express terns of the

charitabl e bequest, would he or she prefer to

bequeath the funds to a simlar charitable

pur pose or have his or her |argess be treated

like all other ineffective bequests.
ld. at 207 (citing to Estate of Crawshaw, 249 Kan. 388, 398, 819
P.2d 613, 620-21 (1991)).

Ms. Swindells’s last wll and testanent of Novenber 2, 1994,
the only testanentary docunent that Ms. Swindells actually
execut ed, devises 20% of her residuary estate to the DAR Nursing
Hone for the use of the destitute nenbers of that organization
Because the Maryland DAR does not maintain a nursing hone, the
bequest in question represents a devise to charity that is
i npossi ble to enforce. Hence, the first two elenents of the
doctrine of cy pres have been satisfied, and the only matter we
must address is whether the testator manifested a general
charitable intent.

Here, Ms. Swindells learned that the DAR did not operate a

nursing home, and pronptly instructed her attorney to draft a new

will leaving the entirety of her residual estate to Gallaudet.
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Thus, wunder the unique circunstances of this case, the testator
actually learned that it would be inpossible to follow the express
terms of the original bequest, and she ordered her attorney to
remove the DAR fromher will as a result. The trial court could
reasonably infer fromMs. Swindells’s post-executory statenents to
her attorney that she specifically intended to benefit a particul ar
institution, i.e., the DAR Nursing Honme, and that she did not
possess the general charitable intent to assist the DAR in its
activities as required under § 14-302. Accordingly, we affirmthe
judgnent of the | ower court.

JUDGVENT AFFI RVED;

COSTS TO BE PAI D BY APPELLANT.
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