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The Departnent of Labor, Licensing, and Regul ation (“DLLR’ or
the “Departnent”) and Richard B. Rudy, Inc. (the “enployer” or
“Rudy”), appeal the Decenber 1, 1998, order of the Crcuit Court
for Harford County remanding this case to a DLLR Heari ng Exam ner
“for the purposes of taking additional evidence and testinony.”
The Departnent and the enpl oyer each noted a tinely appeal to this
Court and present the follow ng question:

Did the circuit court err in remanding this
case for a “supplenental hearing” to allowthe
appel l ee to present additional evidence, when
the appellee was on notice that his only
absol ute opportunity to present evidence was
before the DLLR Hearing Exam ner, and the
appellee had no legitimate justification for
his failure to present the evidence in the
first hearing?
We answer “yes” and expl ain.
Facts

Wbodi e began working as a truck driver for Rudy, a trucking
conpany based in Frederick, Maryland, on July 13, 1997. On
February 5, 1998, w thout giving his enployer any notice, Wodie
quit. Wile en route to a custoner’s site, Wodie tel ephoned the
enpl oyer’ s di spatcher and said that he was abandoning the truck and
| eavi ng the keys on one of the wheels of the tractor. He left the
truck sitting on the road with the payload still in it and did not
report back to work with Rudy after that incident. Wodie applied

for insurance benefits on February 11, 1998, after |eaving his job

with Rudy.



On March 6, 1998, a DLLR Cains Exam ner nmade an initia
determ nation that the claimnt voluntarily quit, but wth good
cause, and awarded benefits accordingly. Rudy appealed that
determ nation, and the Departnment scheduled an evidentiary
heari ng.?

At the evidentiary hearing before a DLLR hearing exam ner,
Wodi e, appearing pro se, testified that he was forced to quit
because he was being overworked. He alleged that the nunber of
hours that he was required to work violated the federal regul ations
governing truck drivers. \Wen questioned, however, the appellee
was unable to direct the Hearing Examner to any specific provision
that the enployer had violated. Rat her, the appellee’s only
exhi bit consisted of driving |ogs, which he clainmed supported his
contention that his hours were excessive.

Rudy’s vice-president testified that the conpany does not
allowits truck drivers to work beyond the guidelines prescribed in
the Federal Mdtor Carrier’s Safety Regul ati ons Handbook, codified
at 49 CF.R 8 395.3, and that the conpany closely nonitors the
drivers’ schedules. To ensure conpliance with the regulations, the

conpany hired a safety consultant whose sole task it is to oversee

The enployer’s witnesses failed to appear in a tinely manner
for the initial hearing because of inclenent weather. The hearing
was reschedul ed, and both parties appeared. The Hearing Exam ner
concl uded that the witnesses had an “unavoi dabl e emergency which .

prevented [then] from appearing at the [initial] hearing in a
timely fashion.” Accordingly, the Hearing Exam ner reopened the
case pursuant to 8 09. 32. 06. 02N of the Code of Maryl and Regul ati ons
(COVAR). This issue is not before the Court in this appeal.
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the drivers’ hours. Rudy’s vice-president stated that the
enpl oyer’s records showed that the appellee’ s hours never exceeded
70 within an eight-day period, and added that, on at |east one
occasion, the appellee did not use his allotted tine off, but
i nstead pushed hinself to make a delivery much earlier than his
schedul e required.

The Hearing Exam ner found that “[t]he preponderance of the
credi bl e evidence produced at the hearing failed to satisfactorily
denonstrate that . . . the enployer permtted or required the
claimant to work an excess of hours,” and that, therefore, the
claimant failed to show good cause or valid circunstances for his
resignation and reversed the C ains Exam ner. The DLLR thus
deni ed unenpl oynent benefits to appellee, on the ground that he
voluntarily quit his enploynent wthout good cause or valid
ci rcunst ances. Md. Code, (1991 Repl. Vol., 1998 Supp.), Lab. &
Enpl. Art., 8 8-1001. The Board affirmed that ruling.

Wodi e then retained counsel and filed a petition for judicial
reviewin the Grcuit Court for Harford County. 1In addition to the
menor andum required by M. Rule 7-207, he also submtted an
“Application of Petitioner for Leave to Ofer Additional
Evi dence.” Wodi e purportedly based his notion on MI. Rule 7-
208(c) and 8§ 10-222(f) of the State Governnment Article (the
Adm ni strative Procedure Act). In it, he requested that the
circuit court allow himto offer an assortnent of evidence that he
failed to present at the admnistrative hearing. The court
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addressed the appellee’s notion to present additional evidence.
Whodi e's notion stated, inter alia:

M. Wodie would like this Court to see trip

information concerning all his destinations,

whi ch woul d show the routes and driving tines

for each trip.

M. Wodie would also like to present record

evi dence for Rudy’ s which would show, for the

six month period prior to M. Wodie's

quitting, the nunber of trips made by Rudy’s

drivers and the nunber of different drivers.

M. Wodie also contends that [another]

driver, Tom Marl ey, would support M. Wodie’s

contention that Rudy was operating wth

mnimal drivers....
The notion stated that “[t]he reasons that this evidence was not
of fered before the Hearing Exam ner are, it is proffered, because
M. Wodie did not know how to go about doing it.” The notion did
not proffer, however, that Wodie had attenpted to secure the
w tness Marley or to gather the docunents he sought to present.

The court initially noted that it did not have the authority

to hear evidence itself, but then stated that it did have the
authority “to remand it to the Board and Hearing O ficer to take
additional testinony.” Counsel for the appellee supported the
court’s position and, during argunent on the notion, cited 8 10-
222(f) of the State Governnment Article as the statute that
authorizes a remand for additional evidence.

Appel | ant contended that the circuit court’s sole function in

a judicial review proceeding is to review the record for



substantial evidence and that it had no authority to remand for
addi tional evidence. Nevertheless, the court remanded the case for
a “supplenental hearing to allow [the Board] to take additiona
testinmony to supplenent the issues that are currently before the
Board....” Further, the Adm nistrative Procedure Act, by its own
express terms, does not pertain to unenploynent insurance (Ul)
proceedi ngs. The appellants al so argued that Wodie was properly
notified that the evidentiary hearing before the DLLR Hearing
Exam ner was the parties’ final opportunity to present evidence and
that Wodie had no legitimte justification for his failure to
present evidence in that forum Counsel for the enpl oyer pointed
out that the scheduling notice sent to both parties prior to the
evidentiary hearing contained the follow ng statenent under the
headi ng:

NOTE TO PARTIES: “This hearing is the |ast

step at which either the claimant or the

enpl oyer has the absolute right to present

evi dence.”
In addition, the reverse side of the notice advised the parties
that they “should arrange for all necessary witnesses to attend the
hearing, and for all necessary docunents to be presented at the
hearing,” and instructed the parties on the procedures for
subpoenai ng w t nesses and docunents.

Nevert hel ess, the court remanded for a “suppl enental hearing.”

The court cited “inherent fairness” and the fact that “a layman is

al ways sort of at a di sadvant age understandi ng the procedures and



understanding the law as its reasons for remanding the case. The
court added that “it’s clear that there’s a good deal of
information that he does have to present and possibly he didn't
know what was going to be said by the Enpl oyer because he didn’t

under st and what he needed, what the |egal standard was.”

Di scussi on

By remanding Wodie’'s case to the Departnent, the circuit
court exceeded its authority for review under 8 8-512(d) of the
Labor and Enpl oynment Article. Furthernore, 8 2(f) Admnistrative
Procedures Act (APA), M. Code, (1995 Repl. Vol., 1998 Supp.) State
Gov. Art., 8 10-222(f), on which it also relied, does not apply to
U claim determ nations. Finally, the appellee’s obligation to
foll ow procedural guidelines is no | ess sinply because he proceeds
pro se. W thus remand this case to the circuit court for review
of the DLLR proceedings consistent with its role under 8 8-512(d).

I

Section 8-512(d) of the Labor and Enpl oynent Article controls
the circuit court’s scope of review of appeals fromthe Departnent
of Labor, Licensing, and Regul ation. That section provides:

In a judicial proceeding under this section,
findings of fact of the Board of Appeals are
conclusive and the jurisdiction of the court

is confined to questions of law if-

(1) findings of fact are supported by
substantial evidence that is conpetent,



material, and substantial in view of the

entire record; and

(2) there is no fraud.
This Court repeatedly has stated that “judicial review of a
deci sion of an adm nistrative agency is narrow.” Blaker v. State
Bd. of Chiropractic Examners, 123 Ml. App. 243, 254, 717 A 2d 964
(1998) (citing United Parcel Serv. Inc. v. People’'s Counsel, 336
Md. 569, 576, 650 A .2d 226 (1994)). The reviewing court sinply
determ nes where there exists substantial evidence in the record as
a whole to support the agency’ s final decision. Id.

Wth substantial evidence and absent fraud, agency deci sions
are presuned valid. The reviewing court nerely asks whether
“reasoning mnds could reach the sanme conclusion fromthe facts
relied upon by the Board.” Departnent of Labor, Licensing &
Regul ation v. Hider, 349 Ml. 71, 78, 706 A.2d 1073 (1998) (citing
Bal ti nore Lutheran H gh School Ass’'n v. Enploynent Sec. Admn., 302
Ml. 649, 661-62, 490 A . 2d 701, 708 (1985)). Further, the review ng
court may not “substitute its judgnent for the expertise of those
persons who constitute the adm nistrative agency from which the
appeal is taken.” Board of Education of Mntgonery County V.
Paynter, 303 Ml. 22, 35, 491 A 2d 1186, 1193 (1985) (enphasis in
original). Instead, the admnistrative agency's decision is
considered prima facie correct, and an appellate court nust view
that decision in the light nost favorable to the agency. 1d. at

35-36, 491 A 2d at 1193.



In this case, the circuit court ignored these well-settled
principles and overstepped its limted jurisdiction. The court
correctly noted that “the unenploynent law is silent on the
[remand] issue,” but erroneously assunmed that silence conveys tacit
authority. It does not. Instead, unenploynent insurance law is
silent on the issue of remands because it sinply does not
contenpl ate them absent extraordi nary circunstances.

Al t hough Maryl and Rul e 7-209 grants nom nal remand authority
to circuit courts acting in an appellate capacity,? the case |aw
delineates strict limts for such authority. In Juiliano v. Lion’s
Manor Nursing Home, 62 M. App. 145, 488 A 2d 538 (1985), this
Court held that a remand to the admnistrative agency is
appropriate “only after [the court] reviews the record for
substantial evidence and finds it lacking.” Id. at 155, 488 A 2d
at 544. The Court went on to say:

The circuit court ... recognized that it did
not have jurisdiction to conduct additiona
fact finding itself, but its remand order was
I nappropriate because it had not yet
det erm ned whet her the evidence supported the
agency findings.... Thus, in unenploynment
conpensati on cases, the court nust reviewthe
record —if it supports the agency findings,

no further fact-finding is warranted and the
court may proceed to review the | aw.

2*Unl ess ot herwi se provided by law, the court may dismss the
action for judicial review or may affirm reverse, or nodify the
agency’s order or action, remand the action to the agency for
further proceedings, or an appropriate conbination of the above."
Ml. Rul e 7-2009.



ld. at 156-57, 488 A 2d at 544. Furthernore, in Holiday Spas v.
Mont gonmery County Human Rel ations Conmmin, 315 Md. 390, 554 A 2d 197
(1989), the Court of Appeals stated that "[a] court ordinarily
should not ... remand an admnistrative proceeding before
initiating any review whatsoever. . . . Remanding a case w thout
any review is tantanount to denying review.” |d. at 400, 554 A 2d
at 1202.

In this case, the circuit court did not conduct the required
review of the record before deciding to remand for what it terned
a “supplenental hearing.” 1In so doing, the court failed to carry
out its primary statutory obligation to review the record for
substantial evidence. Circuit courts sitting in judicial review
are essentially appellate courts and, as such, nust act only to
correct errors. Here, the circuit court declined to review the
record for error before it decided to allow the appell ee a second
opportunity to present evidence.

Finally, cases construing the predecessor to Rule 7-209 could
be read to |limt remand prior to review in the circuit court to
situations “where it is nmade to appear that the agency itself
desires to take additional testinony and to reconsider the case.”
M d- Towne Plynouth, Inc. v. State Dep’t of Assessnents & Taxati on,
228 Md. 66, 70, 178 A 2d 422, 424 (1961). Agencies request such
remands to cure factual anbiguities and other defects in the

record. In those circunstances, a remand serves to enhance the



circuit court’s eventual review of the case and to protect the
interests of the parties.

Here, however, the Departnent has nmade no such request.
Al t hough Judge Carr cited this principle when he granted the
appel l ee’s notion, the state has nmade no such request here; neither
are there cogni zabl e defects in the record. Instead, the only end
served by a remand is to allow the appellee a second opportunity to
present evidence: evidence he was free to present at his first
heari ng. Consequently, the court’s ruling in this case is
prejudicial to the appellants because it needlessly vacates the
Board's decision and requires the enployer to appear before the
Departnent for a second evidentiary hearing. Thus, for this reason
and those stated above, we reverse its decision on the appellee’s
nmotion and remand this matter so that the circuit court m ght
performits primary function in accordance with the | aw.

[

In remanding this case to the Board, the court relied, at
|east in part, on 8 2(f) of the Maryland APA, Ml. Code, State CGov.
Art., 8 10-222(f):

[ The Court]: Prelimnarily, there’s a notion
to take additional testinony. |’'m not sure
that the Court has authority to do that, but |
do have the authority to remand it to the

Board and Hearing Oficer to take additiona
testimony. What's your position on that?

[ Appel | ee’ s Counsel]: | believe you certainly
do, Your Honor, pursuant to, | think it’s, 10-
222.
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[ The Court]: OF the Admi nistrative Procedures
Act ?

[ Appel | ee's Counsel]: Right. On 2(f)[® it says
that judicial review of disputed issues of
fact shall be confined to the record for
judicial review supplenented by additional
evi dence taken pursuant to this section.
Wiile this provision no doubt permts the taking of
suppl enmental evidence in sonme admnistrative appeals, the
Adm nistrative Procedure Act, by its own express terns, does not

apply to U cases. Section 10-203 of the APA plainly states the

statute’ s scope:

3The full text of the provision cited by appellee’ s counsel at
the tinme reads as foll ows:

(f) Additional evidence before agency. — (1)
Judicial review of disputed issues of fact
shall be confined to the record for judicial
review supplenented by additional evidence
taken pursuant to this section.

(2) The court may order the presiding
officer to take additional evidence on terns
that the court considers proper if:

(i) before the hearing date in court, a
party applies for leave to offer additiona
evi dence; and

(1i) the court is satisfied that:

1. the evidence is material; and

2. there were good reasons for the
failure to offer the evidence in the
proceeding before the presiding
of ficer.

Ml. Code, State CGov. Art., 8§ 10-222(f). “Presiding officer” is
defined el sewhere in the subtitle as “the board, comm ssion, agency
head, admnistrative law judge, or other authorized person
conducting an adm ni strative proceeding under this subtitle.” M.
Code, State Gov. Art., 8 10-202(9).

11



(a) General Exclusions. —This subtitle does
not apply to:
(5) unenpl oynment I nsur ance claim
determ nations, tax determ nations, and
appeals in the Departnent of Labor,
Li censing, and Regulation, except as
specifically provided in Subtitle 5 of
Title 8 of the Labor and Enploynent
Article .
Md. Code Ann., State Gov. Art. 8 10-202(g) (enphasis added); see
al so Board of Education of Montgomery County v. Paynter, 303 M. at
34, 491 A 2d at 1192 (“Board of Appeals [of the then-Enploynent
Security Admnistration] is excluded from the Admnistrative
Procedure Act....").
Under the plain nmeaning of the Adm nistrative Procedure Act,
the statute generally does not apply in U proceedings. See, e.g.,
McG aw v. Loyola Ford, 124 M. App. 560, 592, 723 A 2d 502 (1999)
(holding that the statute itself is the primary source for
determning the intent of the legislature, and the Court is to
“‘give[ ] that language its natural and ordinary nmeaning ”) (quoting
Mont gonery County v. Buckman, 333 M. 516, 523, 683 A 2d 448
(1994)). The phrase “except as specifically provided’” neans that
the APA applies only in those Iimted circunstances provided in the
U statute itself. The part of the U statute dealing w th judici al
review, Ml. Code Ann., Labor & Enploy. Art., 8 8-512, however, does
not reference the APA, and nothing in the U statute indicates that

it should incorporate the APA' s “suppl enmental evidence” provisions

in 8§ 222(f). Accordingly, the circuit court erred in relying on the
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APA as a basis for remanding this case, and we nust remand this case
for review consistent with the plain | anguage of the APA
11

Finally, in his notion to offer additional evidence in the
circuit court, Wodie s counsel clainmed that his client did not
present evidence to the Hearing Exam ner because he “did not know
how to go about doing it.” The court synpathized with appellee’s
claim stating at the hearing that “[e]ven the best |ayman get [sic]
confused and doesn’'t understand. There's the discovery that he
doesn’t know about and what’'s going to be said.” | ndeed, the
court’s decision seened to be based in large part on the notion that
because pro se litigants lack training and experience in the rules
of procedure, they are entitled to procedural |eeway in proving
their cases. According to the court, “a layman is always sort of
at a di sadvant age under st andi ng t he procedures and understandi ng the
| aw. ”

The court, however, erred by giving the appellee a “second bite
at the apple” sinply because he was not represented by counsel
during the admnistrative hearings. It is a well-established
principle of Miryland law that pro se parties nust adhere to
procedural rules in the sane nmanner as those represented by counsel.
I ndeed, this Court has stated that “[t]he principle of applying the

rules equally to pro se litigants is so accepted that it is al nost

self-evident.” Tretick v. Laynman, 95 Ml. App. 62, 68, 619 A 2d 201,
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204 (1993); see also Pickett v. Noba, Inc., 122 Ml. App. 566, 568,
714 A . 2d 212, 213 (1998) (“While we recognize and synpathize with
t hose whose econom ¢ neans require self-representation, we al so need
to adhere to procedural rules in order to maintain consistency in
the judicial system?”).

In this case, the appellee did not follow DLLR s rules
regardi ng the presentation of evidence at the de novo hearing. Wen
t he enployer appealed the determnation of the Cains Exam ner
DLLR s Appeal s Division nmailed a scheduling notice to both parties
informng them of the date, tine, and location of the de novo
heari ng. Just below that information, on the front page of the
schedul ing notice, DLLR advised the parties that “[t]his hearing is
the last step at which either the claimant or the enpl oyer has the
absolute right to present evidence. The decision will be nmade on
the evidence presented.” In addition, the notice stated, in bold
print, that additional “inportant information” could be found on the
reverse side. There, under the heading Wtnesses and Subpoenas, the
notice read:

Each party should arrange for all necessary

W tnesses to attend the hearing, and for al
necessary docunents to be presented at the

hearing. If wtnesses wll not appear or
docunents wll not be produced voluntarily,
you may request a subpoena from the Appeals
Di vi si on.

Finally, the notice advised that “[a] party may be represented by

an attorney, or other authorized agent.”
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The appel |l ee thus had clear notice of his obligation to present
his case before the DLLR Hearing Exam ner.* The rules cited above
are sinple and clear, and even if the appellee needed clarification,
he coul d have obtained that information in the weeks preceding the
hearing. In fact, Wodi e had additional tinme to gather evidence and
obtain witnesses after Rudy’ s representatives failed to attend the
first schedul ed evidentiary hearing. Furthernore, the appellee’s
contention that he “did not know how to go about [presenting
evidence]” is inplausible in light of the fact that he did submt
portions of his driving logs. The Hearing Exam ner admtted the
| ogs for February 1998 (Cdaimant's Exhibit 1), and January 1998
(Claimant’s Exhibit 2), but rejected logs for earlier nonths as
being too renote in tine from the termnation and, therefore,
irrelevant.® Thus, regardless of his unsupported statenents, the

appel | ee’s conduct shows that he was aware of his obligation to

“The appellee never alleged that he did not receive the
scheduling notice, and the record shows that it was nailed to the
appel l ee’ s correct address.

There is no nerit to Weodie's argunent that the Hearing
Exam ner shoul d have considered the earlier nonths as part of the
totality of the circunstances. Hearing exam ners have discretion
to accept or reject evidence based on the reliability and probative
value of the evidence to satisfy procedural due process. See
Departnment of Public Safety and Correctional Services v. Cole, 342
Md. 12, 32, 672 A .2d 1115 (1996). In this case, noreover, the
Hearing Exam ner, applying the sane standard, also rejected sone
evidence proffered by the enployer’s representatives. The Hearing
Exam ner did not admt a docunent offered by Rudy, which purported
to contain an inter-office conversation regarding the appellee, on
the grounds that it occurred post-separation and was therefore
irrel evant.
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present evidence, and he sinply failed to obtain the docunents or
conpel the attendance of the witness raised in his notion to the
circuit court. Because nothing in the record indicates that Wodie
even tried in good faith to present evidence supporting his own
interests, the circuit court erred when it granted him a second
chance.

Concl usi on

Because of the high volune of U cases filed in the Departnent
of Labor, Licensing, and Regul ation, the Departnent nust maintain
a streamined process for the disposition of those cases. The
| egi sl ature supported this goal by narrowi ng the focus of judicial
review for U eligibility cases in the circuit courts. Under this
reginme, the Departnent requires that all parties present their
evi dence in the de novo hearing before the DLLR Heari ng Exam ner,
and sets forth this requirenent clearly in the scheduling notice
mailed to the parties in advance of the hearing.

The <circuit court in this case did not find that the
Departnent’ s requirements were unreasonable or that the Departnment
failed properly to advise the appellee of its requirenents.
Nevertheless, it sent the case back to DLLR in order to give the
appel l ee a second bite at the U apple. Thus, the circuit court’s
order infringes on the Departnent’s legislatively granted power to
manage its docket in an orderly manner. Accordingly, we cannot

ratify the circuit court’s action in this case. W thus vacate the
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court’s order and renmand this case with instructions to review the

case in accordance with §8 8-512 of the Labor and Enpl oynent Article

of the Maryl and Code.

17

JUDGVENT VACATED. REMANDED TO

THE CIRCU T COURT FOR HARFORD
COUNTY.

COSTS TO BE PAI D BY APPELLANT,
DEPARTMENT OF LABOR, LI CENSI NG
AND REGULATI ON.



