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In these two consolidated actions, based on clains of undue
i nfluence and fraud, claimnts seek to (1) set aside a will and
a revocable trust, (2) inpose a constructive trust, and (3) be
awar ded conpensatory and punitive damages. The question is
whet her the evidence is legally sufficient to create a fact
gquestion and thereby avoid summary judgnent in favor of the
defendants. W answer that question in the affirmative and,
consequently, reverse the judgnent of the circuit court. For the
benefit of the court on remand, we shall discuss whet her Maryl and
recogni zes the tort of intentional interference with expected
i nheritance and shall conclude that the tort is not avail able on
the facts of these cases.

| nt roducti on

Nat han Posner and Rose Posner (Ms. Posner) were married and
had three children: David P. Posner (Dr. Posner), appellee,
Judith A Geduldig (Ms. Geduldig), and Carol Jean Posner Gordon
(Dr. Gordon), appellants. Nathan Posner died testate, but the
terms of his will are not rel evant except to observe that it
contained a marital trust (“marital trust”).

Ms. Posner died on October 28, 1996, |leaving a wll and
revocabl e trust, both dated January 3, 1996. In the will,?! she

(1) expressly revoked “all” prior wills, (2) nanmed Dr. Posner as

'n our discussion of this and various other wills, we wll
not describe the terns of each instrument in detail but will only
describe the provisions pertinent to the issues.
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personal representative of her estate, (3) bequeathed a picture
to Dr. Gordon, (4) bequeathed $100 to Ms. Geduldig, and (5)
bequeat hed the residue of her estate, including the marital trust
assets pursuant to a power of appointnent, to Dr. Posner as
trustee of the revocable trust. |In the revocable trust, in
pertinent part, Ms. Posner provided that, upon her death, the
assets would be distributed as follows: (1) $2,500,000 to Dr.
Posner, (2) $80,000 to his spouse, (3) $2,500,000 to certain
named charitabl e organi zations, (4) $100,000 in trust for the
benefit of Ruth Browne, Ms. Posner’s sister, (5) $10,000 to M.
Posner’s friends, Barry Wbb and Zoe Wbb, (6) $1,000,000 in
trust for the benefit of Dr. Posner’s children, (7) $100 to Dr.
Gordon, (8) $100 to Ms. Geduldig, and (9) the residue to Dr.
Posner, including the balance of funds, if any, in the trust, for
Ms. Browne and Dr. Posner’s children after conpliance with the
terns of the trusts.

Ms. Geduldig and Dr. Gordon took the position that M.
Posner did not have a testanentary power of appointnent with
respect to the marital trust. They filed a declaratory judgnent
action in the Crcuit Court for Baltinmore County, and the circuit
court agreed. The case cane to this Court on appeal, and we held
that Nat han Posner’s will did not grant Ms. Posner a testanentary
power of appoi ntnment over the assets of the marital trust.
Consequently, we affirmed the judgnent of the circuit court.

Posner v. MDonagh, No. 1574, Septenber Term 1997 (filed March
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11, 1999). The effect of that ruling, according to a pleading in
the record before us, was that the assets in the marital trust
passed under Nathan Posner’s will, in equal shares, to the three
chi | dren.

On Decenber 24, 1996, Dr. CGordon and Ms. Ceduldig filed a
petition for caveat in the Crcuit Court for Baltinore County,
alleging that Ms. Posner’s will, wth respect to bequests to Dr.
Posner, was the product of undue influence and fraud exercised by
Dr. Posner. On July 1, 1997, the Orphans Court transferred the
case to the Crcuit Court for Baltinore County.

On April 28, 1998, Dr. Gordon and Ms. Geduldig filed a
conplaint in the GCrcuit Court for Baltinore County agai nst Dr.
Posner, his spouse, Nancy Posner, their four children, Jonathan,
Mel i ssa, Stephen, and Al eza Posner, and Ruth Browne (additional
appel | ees, hereinafter collectively “Dr. Posner”), seeking a
decl aratory judgnent that Dr. Posner had engaged in fraud and
undue influence. Dr. Gordon and Ms. Geduldig alleged tortious
interference with their expected inheritance, in addition to
i ndependent clains of fraud and undue influence. Dr. Gordon and
Ms. Geduldig clainmed that the revocable trust was a product of
the fraud and undue influence and requested conpensatory danages,
punitive damages, and the inposition of a constructive trust on
assets distributable under the trust.

On Cctober 26, 1998, the two actions were consolidated. Dr.
Posner filed a notion for summary judgnent on the ground that (1)
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there was no legally sufficient evidence of undue influence and
fraud because there was no evidence that force or coercion had
been exercised upon Ms. Posner; (2) tortious interference with
expected i nheritance is not recognized as a tort in Maryl and; and
(3) there was no evidence of expectation of an inheritance. The
circuit court, by nenorandum opi nion and order dated May 6, 1999,
granted the notions. The court found that there was no evidence
of undue influence because of the absence of any evidence that
Ms. Posner was susceptible to any influence or false statenents
and further found that there was no evidence that fraudul ent
statenents, if any, had any causative effect on Ms. Posner’s
di stribution of assets.
Facts

On July 11, 1985, Ms. Posner executed a wll revoking “all”
prior wlls, in which she (1) naned Dr. Posner and Janes P
McDonagh, a friend of the famly, as personal representatives,
(2) bequeathed $100 to Ms. Gedul dig and each of her surviving
children, and (3) bequeathed the residue of her estate, in equal
shares, to Dr. Posner and Dr. Gordon. Ms. Posner and Ms.
Gedul dig were estranged at that tine. On October 9, 1985, M.
Posner executed a codicil to the “Last WIIl and Testanent dated
July 11, 1985,” in which she purported to exercise a power of
appoi ntment over the assets of the marital trust created under

Nat han Posner’s will. She appointed the assets, in equal shares,



to Dr. Posner and Dr. Gordon. On that sane day, Ms. Posner made
inter vivos gifts of $750,000 each to Dr. Posner and Dr. Gordon.

On February 13, 1986, Ms. Posner executed a will in which
she revoked “all prior wills and (1) naned Dr. Posner and M.
McDonagh as personal representatives, (2) bequeathed $100 to Ms.
CGedul di g and each of her surviving children, and (3) bequeat hed
the residue of her estate, including the marital trust assets, to
Dr. Posner and Dr. Gordon, in equal shares. According to an
affidavit filed by Dr. Gordon, a psychiatrist, M. Posner, in
later life, “suffered fromenphysema, heart disease, insomni a,
and ot her physical ailnments. Her physical condition becane
progressively worse during the 1980's, and she eventually was
required to use an oxygen di spenser continuously to assist her in
breathing.” According to the sane affidavit, Ms. Posner suffered
from depression after Nathan Posner’s death and fromtinme to tinme
thereafter. She also chronically suffered from shortness of
br eat h.

Dr. CGordon testified in her deposition that she began
treating Ms. Posner in 1988 for depression, anxiety, and
insomia. She prescribed Klonopin, Prozac, and subsequently,

BuSpar.? This alleviated Ms. Posner’s anxi ety and shortness of

br eat h.
On Cctober 14, 1990, Ms. Posner executed a will, revoking
2Kl onopi n is an anti-convul sant drug.. Prozac is an anti -

depressant drug. BuSpar is an anti-anxiety drug.
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“all” prior wlls. Ms. Posner (1) named Dr. Posner and M.
McDonagh as personal representatives and Dr. Posner as trustee,
(2) bequeathed $100 to Ms. Gedul dig and each of her surviving
children, (3) bequeathed $1,000,000 in trust for the benefit of
Dr. Posner’s children, and (4) bequeathed one half of the
residuary estate, including the marital trust assets, to Dr.
Posner and the other half to Dr. Posner as trustee for the
benefit of Dr. Gordon. The incone of the trust was to be paid to
Dr. Gordon during her lifetime and the principal to Dr. Posner’s
children upon Dr. Gordon’s death. Dr. Gordon was given a right
to invade principal to provide for her health care and in the
event of poverty.

This was the first of Ms. Posner’s wills that was prepared
by Mark Wllen, an attorney retained for that purpose. M.
Wllen, in his deposition, testified that he had been
representing Dr. Posner for 15 to 18 years and that Dr. Posner
i ntroduced himto Ms. Posner.

On Decenber 25, 1993, Ms. Posner became ill while in
Florida. Dr. CGordon visited her, determ ned that the nedical
care she was receiving was i nadequate, and arranged for Ms.
Posner to be transferred to Lankenau Hospital in Philadel phia,
where she cane under the care of Ms. Posner’s brother, Laurence
T. Browne, an internist. On February 4, 1994, Ms. Posner was
di scharged to the Devon Manor Nursing Home in Phil adel phia, where
she remai ned under Dr. Browne’s care.
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Dr. Browne, in his deposition, testified that, during that
time period, he becane concerned with respect to the estrangenent
bet ween Ms. Posner and Ms. Geduldig. He arranged for M.

CGedul dig and her children to visit Ms. Posner at Devon Manor, and
the famly nenbers reconciled. He further testified that both
Ms. Geduldig and Dr. Gordon visited on several occasions in the
w nter and spring of 1994.

Foll owi ng the reconciliation, according to Dr. Browne, Ms.
Posner told himthat she wanted to treat her three children
equally. On February 6, 1994, Ms. Posner executed a wll
revoking “all” prior wills, in which she naned Dr. Posner, Dr.
Gordon, and M. MDonagh as personal representatives and
bequeat hed the residue of her estate and the marital trust assets
to the three children, in equal shares. The record does not
reflect who prepared that will, but it was not prepared by Mark
Wllen. It appears to have been executed in Pennsylvani a.

Dr. Browne, in his deposition, testified that as a result of
Ms. Posner’s serious illness that began in Decenber, 1993, she
was unable to handl e her financial affairs, and her sister, M.
Browne, assuned responsibility. He further testified that she
did not do a good job and that Ms. Posner asked him Dr. Browne,
to assune that responsibility. On April 2, 1994, Ms. Posner
executed a power of attorney, pursuant to which she granted Dr.
Browne authority to manage her financial affairs. On April 7,
1994, Ms. Posner executed a “first codicil to [her] last wll and
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testament dated October 14, 1990.” In this codicil, in part, M.
Posner bequeat hed her residuary estate, including the narital
trust assets, to her three children, in equal shares.

In his deposition, Dr. Browne testified that when Dr. Posner
| earned that Ms. Posner had granted a power of attorney to Dr.
Browne, Dr. Posner becane very angry. He stated that Dr.
Posner’s visits to Ms. Posner “increased exponentially,” and he
called Ms. Posner on the phone nore frequently after |earning of
t he exi stence of the power of attorney. Dr. Browne testified
that Ms. Posner described the phone calls as “angry, threatening,
[and] very disturbing to [her].” M. Posner was upset by Dr.
Posner’s visits, which, according to Dr. Browne, caused a
recurrence of shortness of breath, cardiac irregularity, and
ment al conf usi on.

Soneti me between March and early May, M. WIIlen prepared
what was described as a “first codicil” to Ms. Posner’s “l ast
will and testanment dated COctober 14, 1990.” Under this codicil,
the residue of the estate and the marital trust was to be
distributed in equal shares to the three children, except that,
simlar to the 1990 will, Dr. Gordon’s share was to be
distributed to Dr. Posner as trustee to be held in trust for her
benefit during her lifetinme, and upon her death, the remaining
principal was to be distributed to Dr. Posner’s children. This
codicil was never fully executed. Dr. Posner, in his deposition,
testified that, when it was presented to Ms. Posner, either he or
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Ms. Posner, and he was not sure who, suggested that Dr. Gordon’s
share shoul d be distributed to her outright instead of in trust.
On May 8, 1994, Ms. Posner executed a will, prepared by M.

Wllen, that, inits entirety, revoked

THE LAST WLL SI GNED BY ME ON OR ABOUT APRI L

2, 1994, AND DO DECLARE THAT THE ACCURATE,

OPERATI VE, AND CURRENT WLL THAT IS TO BE IN

EFFECT IS TO BE THE ONE WRI TTEN BY WY

ATTORNEY, MARK W LLEN, ESQ , AND DATED AND

SI GNED BY ME ON OCTOBER 14, 1990. THE ONLY

ADDI TION TO THI S ACCURATE AND EFFECTI VE W LL

IS THE CODI CI L WRI TTEN BY MY ATTORNEY, MARK

W LLEN, ESQ, IN MARCH, 1994, AND S| GNED BY

ME, W TH MODI FI CATI ON, DATED MAY 7, 1994.

On May 11, 1994, Ms. Posner executed another will, prepared

by M. Wllen. In that will, revoking “all” prior wlls, M.
Posner nanmed Dr. Posner and M. MDonagh personal representatives
and Dr. Posner trustee, created a $1,000,000 trust fund for the
benefit of Dr. Posner’s children, and appointed the marital trust
assets to the three children, in equal shares. She further
bequeat hed her residuary estate to the three children, in equal
shares, but provided that, if Ms. Geduldig or Dr. CGordon
predeceased her, their shares should be distributed to Dr.
Posner, as trustee, to be used for the benefit of Dr. Posner’s
children. Also on May 11, Ms. Posner revoked the power of
attorney previously granted to Dr. Browne and granted a power of
attorney to Dr. Posner. That docunent was al so prepared by M.

W11 en.

In the April-to-May tinme franme, according to Dr. Gordon and



Ms. Geduldig, Dr. Posner and Ms. Browne were planning to renove
Ms. Posner from Devon Manor without telling Dr. Browne of their
intent to do so. Dr. Browne |earned about it and was concerned
about Ms. Posner’s health and well being. Dr. Browne testified
t hat, because of his concern for Ms. Posner’s health and his
concern that her renoval was not related to her welfare, he, Dr.
Gordon, and Ms. Geduldig, filed a conplaint in the Court of
Common Pl eas for Chester County, Pennsylvania. The action was
filed against Dr. Posner, Ms. Browne, and Ms. Posner, and sought
a tenporary restraining order and prelimnary injunction to
prevent Ms. Posner’s renoval from Devon Manor. On May 12, 1994,
the Court of Common Pl eas issued a tenporary restraining order

Dr. Browne, in his deposition, testified that, after M.
Posner executed the May 11 will and the May 11 power of attorney,
he di scussed her financial situation and her estate with her. He
testified that she told himthat she wanted to stay at Devon
Manor and that she al so wanted to treat her three children
equally. Dr. Browne had prepared a will and a power of attorney,
the latter authorizing himto handle her financial affairs. M.
Posner signed both of those docunents on May 16, 1994. In the
will, in part, Ms. Posner bequeathed the residue of her estate,
i ncl udi ng appoi ntnment of the marital trust assets, to her
children, in equal shares.

Again referring to Dr. Browne' s deposition, Dr. Browne
testified that Ms. Posner informed himthat she had been inforned
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that there was a conspiracy to get control of her assets and to

keep her inprisoned in Devon Manor. |In pertinent part, he

testified as foll ows:

Q Dr. Browne, could you read the notation
that you made in your progress note on My

17th, 1994 regarding Dr. David Posner
statenents to Rose?

S

A Well, this is a progress note made as

i ndi cated at 1800 hours by ne and it

r eads

like this: Agitated, hostile, dyspneic,
sweating and enotionally distressed by recent

visit of son and | awyer dash telling

patient,

guote, conspiracy and, quote, unquote,

guardi ng here. Told patient of explanations
and Bill, Jean, Judi, Dawn and Dan who were
there tried to contribute to her reassurance

and hopes for getting better.

She had sternal retractions. Her
respiration rate was 30. Her bl ood pressure
was 100 and 50 slash 80. Her ventricular
rate was 120 and irregular. Her chest

reveal ed a few wheezes. And rhonchi

t here

was dullness in the |l eft base. The skin was

sweaty and the abdonen showed nodest
di st ensi on.

Mental ly, she was confused, the
the conspirators and guarding —the

reason,

conspiracy and guarding. And now she knows
what it is all about. But, quotes, but she

wants to be | eft al one, unquote.

On May 18, Ms. Posner was exam ned by Dr.

Bruce Bogdanof f,

neur ol ogi st practicing in Pennsylvania, who concluded that M.

Posner’s intermttent cognitive and behavi oral

related to cerebral hypoxia, resulting from her

probl ens were

I ung and heart

a

di sease. He also stated in his report that famly problens could

have contri buted to her ail nents. He noted that Ms. Posner was
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alert, oriented, with no definite signs of denentia. Dr.
Bogdanof f saw Ms. Posner, acconpanied by Dr. Gordon, in
consultation in his office, apparently |ocated near Phil adel phi a.
Dr. Bogdanoff wote in his report that Ms. Posner had a history
of depression, had taken Prozac in the past, and was then taking
BuSpar, Kl onopin, and other nedications that we cannot deci pher
fromthe report.

On May 24, in the action seeking injunctive relief, a judge
of the Court of Common Pleas interviewed Ms. Posner. The
transcript of that interview indicates that Ms. Posner expressed
an awareness that there were two groups within her famly who
di sagreed with respect to her welfare. She described Dr. Browne,
Dr. Gordon, and Ms. Gedul dig as constituting one group and Dr.
Posner as the other group. She stated that she wanted to treat
themall equally. W note, however, that it is not clear to us
fromthe transcript whether, when she nmade that statenent, she
was referring to distribution of assets or general famli al
relationships. M. Posner also indicated in the interview that
she wanted to remain at Devon Manor and that she was happy with
Dr. Browne.

Dr. Browne, apparently in May, had counsel prepare a
petition to be filed in the Court of Common Pl eas, seeking his
appointnment as limted guardian for Ms. Posner, based on an
al | eged partial physical incapacity to handl e her financial
affairs. Pennsylvania counsel for Dr. Posner wote a letter
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dated May 27, 1994, to Dr. Browne's counsel stating that there
was no need to file such a petition, and that Dr. Posner had
agreed not to nove Ms. Posner until June 3 in order to provide
time to work out an agreenent. It is not clear fromthe record
when the petition was fil ed.

On May 31, Dr. Posner’s immediate famly and friends noved
Ms. Posner to Mercy Hospital in Baltinore. Dr. Posner, a
gastroenterol ogi st, practiced at Mercy Hospital. Dr. Posner, in
his deposition, testified that this was done w thout his
know edge.

Also on May 31, Ms. Posner executed another codicil, also
prepared by M. WIllen. The codicil recited that it was a
codicil to her May 11, 1994, will and expressly revoked “any and
all prior wills as well as ny WIIl dated May 16, 1994.” The
codicil made a few changes to the May 11 will, including
bequeat hi ng $20, 000 to Ms. Browne, $250,000 to a grandson, Dani el
Gedul dig, and disinheriting Ms. Geduldig's remaining children
“for reasons known to them "3

On July 10, 1994, Ms. Posner executed another wll,
prepared by M. WIllen. The will revoked “all” prior wills and
named Dr. Posner and M. MDonagh as personal representatives and
Dr. Posner as trustee. Pursuant to the terns of that wll, M.

Posner reduced the inheritance of Dr. Gordon and Ms. Gedul dig by

3The record does not reveal whether M. Gedul dig had ot her
children, and if so, how many.
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$25, 000 each and provided that such suns should go to a naned
charitabl e organization. The will explained that she did this
because she believed that they had attenpted to have her decl ared
inconpetent. The will recited that she was “deeply hurt and
outraged” by the actions. It further recited that she reduced
the inheritance “to not only receive damages for ny aggravati on,
unnecessary stress and difficulties, the legal fees and rel ated
expenses, but also as a punitive neasure which | feel | nust
express.” The will bequeathed $20,000 to Ms. Browne, $250,000 to
Dani el Gedul dig, $1,000,000 in trust for the benefit of Dr.
Posner’s children, and the residue, including the marital trust
assets, to the three children, in equal shares, reduced by
$25, 000 each as mentioned above.

Ms. Geduldig and Dr. Gordon assert that Dr. Posner told M.
Posner that the daughters had attenpted to have her decl ared
i nconpetent and that this statenent was untrue. W have not
found any direct evidence that he nmade that statenent to her.
Dr. Posner did testify in his deposition, however, that he nmade
that statenment to Ms. Posner’s doctors at Mercy Hospital. He
also testified that he had conversations with Ms. Posner
concerning the actions by the daughters, and that these
conversations occurred in the sumer of 1994. It is unclear
whet her Ms. Posner brought up the subject and he responded and
agreed that the daughters had taken action agai nst her, including
a schene to over-nedicate her, or whether he was the first one to
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make such statenents to her.

On Septenber 12, 1994, Dr. Posner filed a conplaint with the
Pennsyl vani a Board of Medicine against Dr. Browne. |In that
conplaint, he alleged that Dr. Browne had prescribed nedication
to Ms. Posner in doses calculated to cause confusion in order to
gain control over her assets and to keep her in Devon Manor.
There is evidence that many of the nedicines and doses being
prescribed by Dr. Browne were at the suggestion of and as
recommended by Dr. CGordon, and that at sonme point Ms. Posner was
aware of that.

Dr. Posner, in his deposition, testified that he had
received information fromthe physicians at Mercy Hospital, after
Ms. Posner arrived there, indicating that Dr. Browne had over-
medi cated her. As stated, it is not clear whether Dr. Posner
first advised Ms. Posner, but in any event, he did discuss the
situation with her. He suggests in his deposition that she
conpl ained and wanted to file a mal practice action against Dr.
Browne. He stated that he filed the conmplaint with the State
licensing authority in lieu of the mal practice action that she
wanted to file.

Dr. Gordon, in her deposition, testified that Ms. Posner
told her that Dr. Posner had advised Ms. Posner that she, Dr.
Gordon, was “a thief and a burglar.” Dr. Gordon testified that
the underlying basis was that she had renoved sone itens from her
not her’ s honme for safekeeping while she was away. Apparently,
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she returned the itens after being chall enged.

On February 2, 1995, Ms. Posner executed a will prepared by
M. Wllen. In that wll, revoking “all” prior wills, she nanmed
Dr. Posner and M. MDonagh as personal representatives and Dr.
Posner trustee. She bequeat hed $250,000 to Dani el Gedul dig,
$1, 000,000 in trust for the benefit of Dr. Posner’s children,
appointed the marital trust assets to the three children in equal
shares, and the residue of the estate to Dr. Posner.

In 1995, Dr. Gordon gave Ms. Posner a picture of Dr. Gordon
and her father, Nathan Posner, taken at Dr. Gordon’s graduation
from nedi cal school. Subsequently, while visiting Ms. Posner in
her apartnent, Dr. Gordon noticed that the picture had been
pl aced where it could not be seen. Dr. Gordon asserts that it
was placed there by Dr. Posner, but we find no evidence of that
ot her than her assunption. Dr. Gordon indicated that she was
hurt by the placenent of the picture and renoved the picture from
Ms. Posner’s honme. Subsequently, Ms. Posner, represented by M.
Wllen, filed an action in the District Court of Mryland for
Baltinmore County to recover the picture. Dr. Gordon returned the
phot ograph, and the suit was dism ssed prior to trial.

Appel l ants assert that this suit was filed at the suggestion of
Dr. Posner, but we find no direct evidence of that fact.

On January 3, 1996, Ms. Posner executed the will and
revocabl e trust described in the beginning of this opinion.

Dr. Posner, in his brief, points to testinony by several
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W t nesses descri bing Ms. Posner as strong-m nded, independent,
intelligent, know edgeabl e, determ ned, opinionated, and sharp.
There is evidence indicating that the relationship between M.
Posner and Ms. Gedul dig was strained and that they spoke only
once from 1975 to 1994. They reconciled in 1994, but appellees
assert that the relationship subsequently deteriorated. Janes
McDonagh testified, in his deposition, that Ms. Posner told him
in the sumer of 1996 that she was very upset with her daughters
because they stopped visiting her in August, 1995. Del ores
Kennedy, one of Ms. Posner’s private nurses, and Dr. Browne, both
testified that Ms. Posner had stated that she disliked Dr.
Gordon’s husband. There is also evidence that Ms. Posner was
angry with Dr. Gordon with respect to the photograph and for
renmovi ng personalty from her apartnent, and she was angry with
bot h daughters because of the actions filed in Pennsyl vani a.

Finally, the record contains two videotapes of M. Posner.
The first depicts the execution of the will and trust on January
3, 1996, and the second depicts the re-execution of those
docunents on March 8, 1996

W w il reference the above plus additional evidence in our
di scussi on of the issues.

St andard of Revi ew
The primary issue before us is whether the circuit court

erred in granting summary judgnent in favor of Dr. Posner



Maryl and Rul e 2-501(e) provides that a court nmay grant a notion
for summary judgnment “in favor of or against the noving party if
the notion and response show that there is no genui ne dispute as
to any material fact and that the party in whose favor judgnent
is entered is entitled to judgnent as a matter of law.” In
considering a notion for summary judgnent, the trial court does
not determ ne any disputed facts, but instead rules on the notion

as a matter of law. See Southland Corp. v. Giffith, 332 M.

704, 712 (1993); Wiite v. Friel, 210 Ml. 274, 285 (1956). The

court views the facts, including all inferences, in the |ight
nost favorable to the party agai nst whomthe court grants the

judgment. See Beard v. Anerican Agency Life Ins. Co., 314 M.

235, 246 (1988).
Di scussi on
l.

Ms. Geduldig and Dr. Gordon contend that tortious
interference with expected inheritance is a viable cause of
action in Maryland. They acknow edge that it requires proof of
i ntentional m sconduct, such as undue influence or fraud, and
assert that such evidence exists in this case.

Ms. Geduldig and Dr. Gordon, acknow edging that Dr. Posner
argued below that it is not a viable cause of action, assert that
the circuit court did not reach that issue. Dr. Posner, on the

ot her hand, contends that the circuit court addressed the issue



and held that it is not a viable tort in Maryland. Dr. Posner
urges that sane position on appeal.

Bef ore discussing the nerits of the issue, we will briefly
restate the clains. |In the petition to caveat, M. Cedul dig and
Dr. CGordon alleged that the January 3, 1996, will was procured by
t he exercise of undue influence and fraud upon Ms. Posner.

In the conplaint filed in the Crcuit Court for Baltinore
County, Ms. CGeduldig and Dr. Gordon alleged tortious interference
w th expected inheritance by fraud, tortious interference with
expected inheritance by undue influence, fraud, and undue
influence. They alleged in all counts that the revocable trust
was a product of the m sconduct. M. Ceduldig and Dr. Gordon
further alleged that the will caveat proceeding did not provide
an adequate renedy because, prior to her death, M. Posner
transferred substantially all of her assets to the revocable
trust. M. GCeduldig and Dr. Gordon sought to inpose a
constructive trust on the revocable trust assets and to be
awar ded conpensatory and punitive damages agai nst Dr. Posner

Qur reading of the circuit court opinion is that it did not
purport to predict whether the tort in question would be
recogni zed in Maryland but, rather, held that the evidence was
legally insufficient in any event. W reverse on that basis but
w Il also discuss the viability of the tort because the issue is
likely to arise on remand. See Mi. Rule 8-131.

We now turn to the nmerits. Tortious interference with
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expected inheritance is described in the RESTATEMENT ( SECOND) OF
TORTS § 774B (1965) as follows: “One who by fraud, duress or
other tortious neans intentionally prevents another from
receiving froma third person an inheritance or gift that he
woul d ot herwi se have received is subject to liability to the
other for loss of the inheritance or gift.” The tort has been

recogni zed in other jurisdictions. See, e.g., Wckert v.

Burggraff, 570 N.P. 2d 889 (Ws. App. 1997) (tortious
interference action by a plaintiff claimng the defendants
inproperly influenced plaintiff’s grandnother to revoke a will in

whi ch assets were bequeathed to plaintiff); DeWtt v. Duce, 408

So.2d 215 (Fla. 1981)(tortious interference action is allowable
only when i nadequacy of probate renedies is apparent or

established); Barone v. Barone, 294 S E. 2d 260 (W Va. 1982)

(recogni zes tortious interference with a testanentary bequest).
The el enments of the tort, as explained by the New Mexi co Court of
Appeal s, are as follows:

To recover for tortious interference with an
expected inheritance, a plaintiff nust prove
the follow ng elenents: (1) the existence of
an expectancy; (2) a reasonable certainty

t hat the expectancy woul d have been reali zed,
but for the interference; (3) intentional
interference with that expectancy; (4)
tortious conduct involved with interference,
such as fraud, duress, or undue influence;
and (5) danmmages.

Doughty v. Morris, 871 P.2d 380 (NM Ct. App. 1994).

I n Anderson v. Meadowcroft, 339 Md. 218 (1995), the Court of
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Appeal s had occasion to discuss the tort in question. In that
case, the circuit court granted defendant’s notion to dism ss.
The Court of Appeals neither accepted nor rejected the tort and
expressly stated that it did not need to decide that issue
because the conplaint did not adequately all ege undue infl uence,
t he underlying all eged m sconduct.

As noted by the Court of Appeals in Anderson, 339 M. at
233, some jurisdictions recognize the tort in a will context in
limted circunstances, e.g., after exhaustion of probate
proceedi ngs or a showng that the renmedy is not adequate, or do
not recognize it at all if an opportunity existed to seek a
remedy in probate proceedi ngs and that opportunity was not taken.
See DeWtt, 408 So.2d 215. Oher jurisdictions recognize the
tort as a concurrent renedy, regardl ess of whether a will or an

inter vivos transfer is being attacked. See Cyr v. Cote, 396

A 2d 1013 (Me. 1979).

The Court of Appeals has | ong recognized the tort of
intentional interference with contract or with other economc
relations in a comrercial context. The Court of Appeals has
requi red, however, unlike sone jurisdictions, not only that there
be a specific purpose to interfere, but that the conduct be

i ndependently wongful or unlawful. Al exander & Al exander v. B.

Di xon Evander & Associ ates, 336 Ml. 635, 657 (1994). The Court,

in Al exander, stated that the tort has never been interpreted in



such a way as to turn a breach of contract action into an
intentional tort to permt recovery for pecuniary |oss,
consequential |oss, enotional distress, actual harmto
reputation, and in appropriate circunstances, punitive danages.
336 M. at 654.

RESTATEMENT ( SECOND), OF TORTS 8§ 774A di scusses damages

available in an action for interference with contract or a
prospective contractual relation. It provides for the recovery
of pecuniary loss fromthe relation, consequential |osses caused
by the interference, enotional distress or actual harmto
reputation if reasonably to be expected to result fromthe
interference and, in appropriate circunstances, punitive damages.
The RESTATEMENT position was adopted by the Court of Appeals in

Rite Aid Corporation v. Lake Shore Investors, 298 Md. 611, 620

(1984).

RESTATEMENT 8§ 774B, quoted above, discusses interference with
other forms of economc relations. The RESTATEMENT i ndi cates that
the interference nust be by a neans that is independently
tortious, unlike an interference with contract or a prospective
contractual relation that, at least in sone jurisdictions, is not
required. As we have seen, there nust be conduct independently
tortious in the coomercial formof the tort in Maryland. See

Al exander & Al exander, 336 Mi. at 658.

The RESTATEMENT does not contain a separate section on damages
available as a result of interference with other forns of
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econom c relations, but 8 774B does contain a reference to 8§
774A. Additionally, at |east one court, the Texas Civil Court of
Appeal s, has stated that the damages avail able under 8§ 774B are

the sane as the damages discussed in 8 774A. See King v. Acker,

725 S.W2d 750, 754 (1987).

Traditionally, clains attacking the distribution of estate
and trust assets based on undue influence and fraud were
equitable actions. Equity courts could award pecuniary relief if
necessary to acconplish complete relief (e.g., when dissipation
of assets prevented the traditional equitable renmedy). But these
decisions were in the context of traditional equitable renedies
such as rescission, specific performance, injunctive relief,
constructive trusts, and the like. Equity courts did not award
conpensatory damages for enotional distress and harmto
reputation nor punitive damages.

In actions to set aside wills or trusts, equity focused on
rectifying a situation wherein the testator or the settlor was
not able to dispose of his or her estate freely and did not focus
on harmto those who were left out. The correction of that harm
was a result of righting the wong to the testator or settlor.
The prem se of the equitable action was that a person should be
free to determne his or her distribution of assets.

In this context, we discuss Kann v. Kann, 344 MJ. 689

(1997). In Kann, the Court of Appeals refused to recognize a
generic cause of action at law for breach of fiduciary duty. The
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i ssue was discussed, primarily, in the context of a right to jury
trial. The Court of Appeals observed that, historically, the
supervision of trusts was wthin the province of equitable
courts, which included clains by beneficiaries against trustees.
The Court opined that recognition of such an action at |aw woul d
enl arge damages liability, including the potential for punitive
damages, not available in equity. The Court concluded that it

.woul d not preside over the death of
contract by recognizing as a tort a breach of
contract that was found to be in bad faith.
See K&K Managenent, Inc. v. Lee, 316 Md. 137,
169, 557 A 2d 965, 980-81 (1989); Al exander &
Al exander, Inc. v. B. Dixon Evander &

Associ ates, 336 Ml. 635, 654, 650 A 2d 260,
269-70 (1994) (‘[T]his Court has refused to
adopt any theory of tortious interference
with contract or wiwth econom c rel ations that
transforns a breach of contract claiminto an
intentional tort.’”) Nor shall we preside
over the death of equity by adopting

[ appel l ants’] contenti ons.

344 Md. at 718.

Synt hesi zi ng the above, we conclude that the Court of
Appeal s woul d recogni ze the tort if it were necessary to afford
conplete, but traditional, relief. 1In the case before us, no
reason is given as to why recognition of the tort is necessary
ot her than that damages are sought which are not otherw se
avai |l abl e, specifically, damages for enotional distress, harmto
reputation, and punitive damages. W decline to recogni ze the
tort where the sole reason is an expansion of traditional

remedi es, as opposed to a situation, not before us, where the
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traditional remedy m ght be insufficient to correct the pecuniary
| oss. The question of viability and application of the tort
depends on the facts in a given case.

In the case before us, the clainms under the tort counts are
duplicative of the independent clains based on fraud and undue
i nfluence, except for the damage claimthat would constitute an
expansi on of existing law.* Based on the rationale articul ated
in Kann, we decline to recognize the tort in this instance.

.

Ms. Geduldig and Dr. Gordon contend that there is legally
sufficient evidence of undue influence to create a triable issue.
The essence of the claimis that Dr. Posner nmade fal se statenents
to Ms. Posner with respect to Ms. Geduldig and Dr. Cordon,

i ncluding statenents that they conspired to over-nedi cate Ms.
Posner and to seize her assets. M. Geduldig and Dr. Gordon
assert that fraud was one of the ways that undue influence was
exercised in addition to asserting fraud as an i ndependent ground
for relief.

Dr. Posner, in essence, argues that there is no legally

‘At oral argunent, appellants argued that, because they were
not asserting that the $2,500,000 in charitabl e bequests were
caused by the alleged fraud and undue influence, but were
asserting entitlenment to a fraction of the entire estate, a
damage award woul d be necessary and a constructive trust would be
an i nadequate renedy. W fail to see how appellants woul d be
entitled to a portion of the $2,500,000 in the absence of any
evi dence that those bequests were caused by any m sconduct. In
other words, if appellants prevail, they can reach only those
assets affected by the fraud and undue infl uence.
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sufficient evidence of force or coercion, a necessary elenent for
undue i nfluence, and no direct evidence of fraud or undue
i nfluence. Dr. Posner also nakes repeated references to two
vi deot apes. The first videotape depicts Ms. Posner executing her
wi Il and revocable trust on January 3, 1996, and the second
vi deot ape depicts the re-execution of those docunents on March 8,
1996. Dr. Posner asserts that the vi deotapes denonstrate that
Ms. Posner knew what she was doing and that no force was used.
Dr. Posner also points to evidence in the record describing
Ms. Posner as being intelligent, strong-willed, and other simlar
adj ectives. Dr. Posner points out that the January 3, 1996, wl|
and trust were prepared by an attorney representing Ms. Posner
and that the disposition of assets is explainable (1) by the
estrangenent between Ms. Posner and Ms. Geduldig, (2) M.
Posner’s anger at Dr. Gordon because of the photograph incident,
(3) the fact that Dr. Gordon took sone itens from her apartnent,
(4) the fact that Ms. Geduldig and Dr. Gordon participated in
filing a court action seeking to have Ms. Posner decl ared
i ncapabl e of handling her affairs, and (5) the positive
rel ati onshi p between Ms. Posner and Dr. Posner
The circuit court’s ruling was on a narrow ground. The

court stated:

This court does not feel that physical

ailments alone are sufficient as a matter of

law to establish that the testator is highly

susceptible to undue influence. There is no

evi dence to show that the testator was not a
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free agent or that any degree of force or
coercion was such that the testator’s free
agency was destroyed by undue influence. For
the sanme reason, there is a |l ack of evidence
to support that any fraud or fraudul ent

m srepresentations by [Dr. Posner] affected

t he judgnent of [Ms. Posner].

The Court of Appeals has identified seven elenents to be
consi dered in determ ni ng whet her undue influence exists. In

Moore v. Smth, 321 Md. 347 (1990), the Court stated:

Al t hough we have not laid down a test to
determ ne the existence of undue influence
w th mat hemati cal accuracy, we have

recogni zed in many appell ate cases several

el ements characteristic of its presence,
including: (1) the benefactor and
beneficiary are involved in a relationship of
confidence and trust; (2) the will contained
substantial benefit to the beneficiary; (3)
the beneficiary caused or assisted in
effecting execution of a wll; (4) there was
an opportunity to exert influence; (5) the
w Il contains an unnatural disposition; (6)
t he bequests constitute a change froma
former wll; and (7) the testator was highly
susceptible to the undue influence.

321 Md. at 353. Moore involved a challenge to a wll, but the

elenents are simlar in a challenge to an inter vivos transfer

such as a revocable trust. See Treffinger v. Sterling, 269 M.

356 (1973). Additionally, there nust be legally sufficient
evi dence that the undue influence actually affected the testator.

See Lancaster v. Bank of New York, 164 A 2d 392, 396 (Conn.

1960). The circuit court decision was on a narrow ground, but we
wi |l coment on each el enent for the benefit of the court and
parties on remand. In our view, there is legally sufficient
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evidence to create a jury issue with respect to each el enent,
view ng the evidence in a |ight nost favorable to appellants.

1. Ms. Posner and Dr. Posner were involved in a
relationship of confidence and trust. At various tines, Dr.
Posner handl ed Ms. Posner’s financial affairs, pursuant to a
power of attorney.

2. The will and revocable trust contained substanti al
benefits for Dr. Posner and his famly.

3. M. Wllen, in his deposition, testified that Dr. Posner
was involved in discussions with respect to Ms. Posner’s estate
and its distribution with respect to devel opnent of the estate
plan. Additionally, Dr. Posner was involved in the funding of
the revocable trust. M. WIllen also testified that he had
di scussions with Dr. Posner concerning scheduling the execution
of the 1996 docunents and vi deot api ng the proceedi ngs.

4. There is evidence of nunerous neetings and ot her
communi cati ons between Ms. Posner and Dr. Posner and, thus,
substanti al evidence of opportunity to exert influence.

5. The will virtually disinherited appellants, two of Ms.
Posner’s children. In the second videotaped proceedi ng on March
8, 1996, at the beginning of the session, Dr. Scott Spier, a
psychi atrist, asked Ms. Posner a series of questions with the
stated intention of determ ning her state of nental awareness.
He stated his satisfaction with the responses. W nention it at
this point to note that Ms. Posner, in response to a general
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request to identify the natural objects of an estate, identified
children and grandchildren. There is evidence that, at various
tinmes, Ms. Posner expressed the desire to treat her three
children equally and, in fact, executed docunents evidencing that
i ntent.

6. The disposition of assets in the January 3, 1996,
docunents reflect a change fromprior wlls.

7. There is evidence that Ms. Posner was suffering from
physi cal ailnments, including |ung and heart disease. There is
al so evidence that she was suffering from depression, anxiety,
and intermttent confusion.

As nentioned previously, Dr. Posner relies heavily on the
two videotapes. |If other evidence were present and sufficient to
create triable issues of fact, evidence to the contrary,

i ncl udi ng the videotapes, while perhaps persuasive at trial,
woul d not be a basis upon which to enter sunmary judgnent.

Mor eover, we have viewed the videotapes and, in our view, an

i nference can be drawn that is consistent with the clains of
fraud and undue influence. The tapes depict orchestrated events,
not spontaneous inpartial proceedings, at which appellants are
not represented. The March 8 proceeding reflects that Ms. Posner
did not recall the extent of her assets or the bequests that she
had made on January 3 until she was asked | eadi ng questions, to
whi ch she responded appropriately. Wile the tapes constitute
strong evidence of capacity, which is not challenged, and while
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the tapes in and of thenselves are not sufficient fromwhich to

infer the fact of manipul ation, undue influence, or fraud, they

are consistent wwth an inference that Ms. Posner was susceptible
to mani pul ati on.

The docunents executed by Ms. Posner prior to and including
January 3, 1996, and the disposition of assets in those
docunents, are consistent with an inference that she was
susceptible to undue influence by various persons who were in a
position of trust and confidence. The evidence permts an
i nference that, when Dr. Posner and/or M. WIIlen discussed the
issues with Ms. Posner, it produced a result that benefitted Dr.
Posner. To the contrary, when Ms. Geduldig, Dr. Gordon, or Dr.
Browne di scussed the issues with Ms. Posner, it produced a result
that was | ess favorable to Dr. Posner, and consequently, nore
favorable to Ms. Geduldig and Dr. Gordon. Ms. Posner, on
occasion, executed wills that, by recital, did not accurately
reflect prior wills. The totality of the evidence, while largely
circunstantial, is sufficient to create a triable issue of fact.

[T,

Ms. Geduldig and Dr. Gordon contend that there was |legally
sufficient evidence of fraud by Dr. Posner that affected M.
Posner’s distribution of assets. The relevant evidence, viewed
inalight favorable to appellants, is as foll ows.

Dr. Posner m srepresented to Ms. Posner that Dr. Gordon and



Dr. Browne had over-nedi cated her so as to cause her to be
confused and to gain control of her assets.

In our recitation of the facts, we discussed evi dence
concerning Dr. Posner’s conversations with Ms. Posner and the
filing of a claimwith the licensing board in Pennsylvania. Dr.
Posner, in his deposition, stated that his conclusion that Dr.
Browne had over-prescribed nedications in dosages deliberately
cal cul ated to cause confusion was based on information given to
himby Dr. WIIliam Davidson, a pul nonologist. Additionally, he
testified that Dr. Debra Barbour, a cardiologist, and Dr. Scott
Spier, a psychiatrist, indicated that the dosages were too high
and coul d cause confusion. These doctors were all coll eagues of
Dr. Posner at Mercy Hospital

In his deposition, Dr. Davidson stated that he had never
reached a conclusion that the dosages prescribed for Ms. Posner
were cal cul ated to cause confusion, and that he did not recal
telling anyone that. Wen asked if anyone had told himthat M.
Posner’ s nedi cations could have caused confusion, he stated that
probably Dr. Posner did, but he did not remenber for sure. 1In
her deposition, Dr. Barbour testified that she exam ned M.
Posner on June 1, 1994. She stated that Ms. Posner was not
confused at that tine and that she —Dr. Barbour — had never
reached any conclusion with respect to the use of nedications.
She also testified that she knew there were di scussions
concerning the use of the nedications, but she was not part of
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t hat di scussi on.

Dr. Spier, in his deposition, testified that he exam ned Ms.
Posner on June 1, 1994, and that she was not confused at that
time. He did not express any personal opinion but did indicate
that he was aware there was sonme concern as to whether Ms. Posner
had been over-sedated. He identified Dr. Davidson as having that
concer n.

Dr. Carl Sal zman, a professor of psychiatry of Harvard
University, an expert retained by Dr. Posner for this case,
testified that he reviewed the nedical records of Ms. Posner. |In
pertinent part, he testified in his deposition:

Q Wiy have you concl uded that no dose of
psychotropi ¢ nedi cation by Dr. Gordon or Dr.
Browne was cal cul ated to cause confusion?

A. There’s no evidence anywhere in the chart
that Dr. Browne or Dr. Gordon wi shed to make
Rose confused. There's no inplication or
evidence at all that | could find. | don't
believe it to be true.

In response to another question inquiring about the effect of
medi cation on Ms. Posner on April 4, 1994, Dr. Sal znman st at ed:

Q That’'s correct, as it is witten. The
problemis she is receiving many different
medi cati ons and sone are being increased at
the sane tinme that the BuSpar is being
increased, so it’s possible that the BuSpar
was hel pful, or it’s possible that she was
just having a better day and breathing better
as aresult of it. And that’s the problem
with the records is that it’s so hard to
conclude with reasonabl e nedical certainty
that the doses of nedication that were given
to Rose were directly inproving her state.
Just as I'mnot able to state with reasonabl e
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medi cal certainty whether or not they were
causi ng confusion, which is what you asked ne
earlier, because there are so many

medi cati ons.

Her nmental state and her nood is
changi ng on an al nost daily basis and doses
are going up and down. It’s not possible to
make cl ear conclusive statenents about the
effects of the drugs on her state.

Ms. Geduldig and Dr. Gordon, in answers to interrogatories,
identified Dr. Jeffrey S. Janofsky, a professor of psychiatry at
Johns Hopkins Hospital, as an expert witness for this case. The
answers indicate that Dr. Janofsky reviewed Ms. Posner’s nedi cal
records and concl uded that she had been nedi cated appropriately.

Finally, as nmentioned earlier herein, Dr. Bruce Bogdanoff, a
neur ol ogi st, exam ned Ms. Posner in May, 1994, and concl uded t hat
her intermttent confusion was caused by cerebral hypoxia, as a
result of her lung and heart disease.

Dr. Browne testified, as discussed earlier in this opinion
that Ms. Posner told himthat she believed there was a conspiracy
to inprison her. Dawn D. B. Stehle, a registered nurse and Dr.
Browne’ s daughter, stated in an affidavit that Ms. Posner told
her in 1995 that she believed there had been a plot in 1994,
referring to Dr. Browne, to over-nedicate her and inprison her to
gain control of her assets. There is circunstantial evidence
that Ms. Posner believed that Dr. Gordon was part of the

conspiracy. There is evidence that Dr. Posner discussed with M.

Posner that she had been deliberately over-nedicated. There is
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evi dence that Ms. Posner called Dr. Gordon a burglar and a thief
after Dr. Posner told Ms. Posner that Dr. Gordon was a burgl ar
and a thief.

Dr. Posner msrepresented to Ms. Posner that Ms. Geduldig
and Dr. CGordon attenpted to have her declared inconpetent. 1In
the proceedi ng seeking a tenporary restraining order in
Pennsyl vani a, the petitioners expressly alleged that Ms. Posner
was conpetent. In the petition seeking a |limted guardi anship,
there was no allegation that Ms. Posner was inconpetent, but
rather, incapacitated. Simlarly, Dr. Posner also had prepared a
guardi anship petition in which he alleged that Ms. Posner was
i ncapaci t at ed.

Dr. Posner m srepresented to Ms. Posner that Dr. Gordon was
a burglar and a thief. The only evidence relevant to this issue
is that Dr. Gordon had renoved itens from Ms. Posner’s apartnent
for saf ekeepi ng.

Wth respect to causation, there is evidence that the
m srepresentations just discussed were nade by Dr. Posner to M.
Posner. There is also evidence that Ms. Posner believed those
accusations; specifically, there is evidence that she believed
there was a conspiracy to over-nedicate her, that Dr. Gordon was
a thief and a burglar, and that Ms. Geduldig and Dr. Gordon had
attenpted to have her declared inconpetent. |If the statenents
were in fact untrue, there is evidence that Ms. Posner believed
them which gives rise to a permssible inference that she acted
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upon them Again, we observe the differences in the disposition
of assets in the various docunents executed by Ms. Posner.

Dr. Posner, in his brief, essentially argues that the
statenents all egedly made by Dr. Posner were true and that there
was sinply no evidence of fraud or any undue influence. As
stated previously, we conclude there is sufficient circunstanti al
evidence to create a fact question, and because there is evidence
that Ms. Posner believed the statenents, if proved to be untrue,
the changes in disposition of assets could be perm ssibly found
to be as the result of the m srepresentations.

We hasten to add that, with respect to both the fraud and
undue i nfluence clains, we hold only that there are triable
i ssues of fact and do not purport to express an opinion with
respect to the ultimte outconme. W have concentrated on
evi dence favorable to Ms. Geduldig and Dr. Gordon because it
determ nes whether there is a triable issue.

4.

Appel l ants contend that they are entitled to recover
punitive damages if they prove that Dr. Posner conmtted
i ntentional m sconduct constituting fraud or undue infl uence.
Appel | ee argues that appellants have wai ved any claimfor
punitives because they did not argue it below. W concl ude that
punitive damages are not available for reasons discussed in part

3 of this opinion. See Kann, 344 M. at 712.
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JUDGVENT REVERSED; CASE
REMANDED TO THE CIRCU T
COURT FOR BALTI MORE
COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT
WTH THI'S OPI Nl ON; COSTS
TO BE PAI D BY APPELLEES.



