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In the Grcuit Court for Baltinore Cty, appellant Martin
Par ker, through his nother and next friend, Torice Bonner, filed
suit against his forner |andlord, appellee Housing Authority of
Baltinore Gty, alleging that he had suffered brain injuries as the
result of exposure to | ead-based paint on appellee’s prem ses. The
case was di smssed wi thout prejudice and appel |l ant now presents the
follow ng i ssues for our review
l. Did the trial court have the power to
order the mnor Appellant’s nother, a
non-party, to submt to a nental
exam nation pursuant to Maryland Rule 2-
4237

1. Did the trial judge err by granting the
Appellee’s notion to dismss without a
hearing when a tinely request for a
hearing had been nmade pursuant to
Maryl and Rule 2-311(f) and the decision
was di spositive of Appellant’s clains?

I11. Ddthe trial court err by dismssing the

m nor Appel lant’ s cl ai s wi t hout
prejudice and ordering that he not re-
file those clains until he attains the

age of mpjority.

For the reasons that follow, we hold that (1) the |ack of
authority to order that a non-party witness submt to a nental
exam nation is distinguishable fromthe right to exclude certain
evidence wunless the non-party has been examned, and (2)
appellant’s clains should not have been dismssed wthout a
heari ng.

Backgr ound

On January 15, 1997, appellant filed a third conplaint in the
circuit court.! In Decenber of 1997, appellee noved for an order
conmpelling appellant to submt to a nental exam nation. The
Honorabl e Thomas E. Noel granted that notion and the appellant
appeared for the schedul ed psychol ogi cal exam nation. On May 14,
1998, appellee noved to conpel Bonner to submt to a nental

! Appélant’s first complaint, filed in April of 1991, was dismissed for lack of prosecution
under Maryland Rule 2-507. A second complaint was filed in October of 1994. During discovery
in that case, appellee arranged to have an expert neuropsychologist examine both appellant and
Bonner. Neither appellant nor Bonner appeared for the scheduled examinations. As aresullt,
appellant’ s claims were voluntarily dismissed without prejudice and Bonner’s individual claims for
loss of services were voluntarily dismissed with prejudice.
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exam nation. Al though that notion was contested by appellant, Judge
Noel ordered that Bonner be exam ned by neuropsychol ogi st Sue Ell en
Antell, Ph.D. (“Dr. Antell”) on July 7, 1998. Bonner did not
appear.

On July 24, 1998, appellee filed a nmotion to dism ss due to
Bonner’s failure to conply with a discovery order. Appellant filed
a tinely opposition to that notion, in which he asserted that (1)
Bonner could not be conpelled to submt to a nental exam nation
under Rule 2-423, and (2) Bonner’s actions could not be allowed to
prejudice his clains. Appellant requested a hearing on the notion
to dismss. On August 24, 1998, the Honorable WIlliam D. Quarles
granted appellee’s notion to dismss wthout a hearing, and ordered
that appellant could not re-file his claimbefore reaching the age
of majority.

l.

Appel l ant argues that the circuit court did not have the
authority to order Bonner, a non-party, to submt to a nenta
exam nation. Maryland Rul e 2-423 provides in pertinent part:

When the nental or physical characteristic of
a party or of a person in the custody or under
the || egal control of a party is in
controversy, the court may order the party to
submt to a nental or physical exam nation by
a suitably licensed or certified exam ner..

When the circuit court granted the notion conpelling Bonner’s
ment al exam nation, Bonner was neither a party to the case nor a
person in the custody or |legal control of a party.

“The [next friend] is, in contenplation of
law, admtted by the court to prosecute for
the infant; though, according to the practice
of our courts, never by any actual order
passed for that purpose. He becones an officer
of the court, and subject to its orders and
directions... He stands very nuch in the
relation of an attorney to the case, and as it
i s supposed that he is appointed by the court,
it is conpetent at any tinme for the court to
revoke his authority and renove him and if it
be necessary to appoint another in his place.’

Berrain v. Katzen, 331 Ml. 693, 703 (1993)(quoting Deford v. Sate,
Use of Keyser, 30 Md. 179 (1869)). Maryland Rule 2-423 does not
authorize the circuit court to order an exam nation of a non-party



next friend.?

Nevertheless, it is clear that the exam nation of Bonner is of
fundanental inportance to appellee’ s defense. In her affidavit
supporting appellee’s notion to conpel the examnation, Dr. Antell
assert ed:

Under these circunstances, it is typical for a
neur opsychol ogi st to perform an eval uati on of
the nother in order to establish a “baseline”
of anticipated function for evaluation of the
child. Because the alleged injuries are
directly related to factors associated wth
mat ernal functioning, an assessnent of the
contribution of maternal factors is needed to
identify an etiol ogy.

The need for an evaluation of [Bonner] is
based upon the body of scientific evidence
which establishes a genetic relationship
bet ween parental and child 1@ in the area of
intellectual developnent... [A] significant
conponent of intellectual developnent is
det er m ned by hereditary r at her t han
envi ronnment al factors.

Al though the circuit “court cannot order a non-party w tness to be
exam ned by a psychiatrist,” it has the authority to condition a
“Wwtness’'s testinony on a prior examnation.” United States v.
Ram rez, 871 F.2d 582, 584, cert. denied, 439 U S 841, 110 S. C
127 (1989). Accordingly, if (1) Bonner refuses to submt to a
mental exam nation, and (2) the circuit court is persuaded that
such a refusal wunfairly prohibits appellee from countering a
particul ar opi nion expressed by appellant’s expert, the court could
prohi bit appellant’s expert fromtestifying to that opinion.

The authority for such a ruling appears in Maryl and Rul es 5-
403 and 5-702. Rule 5-403 expressly authorizes the exclusion of
rel evant evidence when its probative val ue woul d be outwei ghed by
t he danger of unfair prejudice. Meyers v. Celotex Corp., 88 M.
App. 452, 454 (1991). If an opinion based on the child s test
results is useless unless those results can be conpared to the
nmother’s test results, an opinion based only on the child s test
results would be excluded under Rule 5-702(3), for lack of
“sufficient factual basis.” An expert's opinion "has no probative

2Aswe interpret the Rule we are required to apply “the same standards of construction
that apply to the interpretation of a statute” and therefore “ construe the words in the text in
accordance with their ordinary and natural meaning." Wiegmann v. Sate, 118 Md.App. 317,
335-36 (1997), aff'd, 350 Md. 585 (1998).



force unless there is a sufficient basis upon which to support [the
expert’s] conclusions.” N.B.S., Inc. v. Harvey, 121 M. App. 334,
340 (1998) (quoting Wrthington Constr. Corp. v. More, 266 Mi. 19,
29 (1972)).

.

Appel l ant asserts that HABC s notion to dismss should not
have been granted without a hearing. W agree. The circuit court
may not render a decision that is dispositive
of a claimor defense without a hearing if one

was requested as provided in this section.

Maryland Rule 2-311(f). A decision is dispositive when it
“conclusively settles a matter.” Lowran v. Consolidated Rail Corp.
68 Ml. App. 64, 76, cert. denied, 307 MiI. 406 (1986). An order of
di sm ssal w thout prejudice conclusively settles the matter.

[A] dismssal of the plaintiff’s entire

conplaint ‘w thout prejudice’ does not nean

that the case is still pending in the tria

court and that the plaintiff may anend his

conplaint or file an anmended conplaint in the

same action. Rather the case is fully

termnated in the trial court... The effect of

the designation ‘w thout prejudice’ is sinply

that there is no adjudication on the nerits

and that, therefore a suit on the sane cause

of action is not barred by principles of res

j udi cat a.

Moore v. Ponory, 329 M. 428, 432 (1993)(internal citations
omtted). The order of dismssal should not have been entered
wi t hout a hearing.
In Berrain v. Katzen, 331 Ml. 693 (1993), the Court of Appeals

stated that a

trial court has a special duty to protect the

rights and interests of the mnor plaintiff

who is represented by next friend to ensure

that the next friend does not prejudice those

rights and interests through conflict of

interest, fraud, or in this case, neglect.

ld. at 711. The m nor appellant should not be prejudiced by the
actions of his nother.
Rul e 2-433(a) provides the trial court wth

several approaches to correcting the next
friends failure to conply wth discovery
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requests short of dismssal wth prejudice.
Under Rule 2-202(b), wupon finding that the
next friend has breached her obligations to
proceed with diligence under the rules, the
trial court may properly renove the next
friend and replace her with a new next friend,
willing to risk the costs of litigation, to
proceed with the cause of action. If no one
can be found who is wlling to take on that
responsibility, the actions of the infant
Appel | ant shoul d be di sm ssed W t hout
prejudice so that the actions may be pursued
by them when they reach the age of majorities.

Id. This case is remanded for a hearing at which the circuit court
shall (1) consider the effect of Bonner’s refusal to submt to a
mental evaluation on appellant’s case, and (2) evaluate the

potential need to appoint a new next friend.

.
Because we have remanded this case for a further hearing, we
do not reach the now premature issue of whether the circuit court

erred in dismssing appellant’s claimw thout prejudice.

CASE REMANDED TO THE CI RCUI T
COURT FOR BALTI MORE CI TY FOR
FURTHER PROCEEDI NGS NOT

| NCONSI STENT WTH THI S
OPI NI ON, 50% OF COSTS TO BE
PAI D BY APPELLANT; 50% OF
COSTS TO BE PAI D BY APPELLEE



