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Like the Rule in Shelley’s Case and the Rule Against
Perpetuities, the Best Evidence Rule is a treasured legal relic.
As a practical matter, however, it is rapidly sinking into deeper
and deeper obsol escence, as the error-fraught human activity which
it was designed to circunscribe is being alnost totally displaced
by advanci ng technol ogy. The single issue before us on this appeal
by the State, pursuant to Ml. Code Ann., Cs. & Jud. Proc. 8§ 12-
302(c)(3)(i),! is whether the State's offer of a photocopy or a
Xeroxed copy or of what is sonetines called a “duplicate original”
of a bench warrant even inplicated, |let alone offended, the Best
Evi dence Rul e.

On May 21, 1998, Detective Herbert Ellingston of the Baltinore
County Police Departnment was working as a warrant officer when he
was called upon to serve a bench warrant on the appellee, Shawn
Patrick Brown. The bench warrant itself was a one-page standard
pre-printed form at the top of which the appellee's nanme and
address appeared. The warrant charged that the appellee had failed
to appear in court on May 12, 1998. The warrant was signed by
Judge Patricia S. Pytash. At 7:00 p.m on My 21, Detective
El i ngston served that warrant on the appellee at his address and
arrested him

As aresult of itens seized fromthe appellee in the course of
a search incident to the warranted arrest, the appellee was charged

with the unlawful manufacturing of a controlled dangerous substance

1 That section provides that "[ijn a criminal case, the State may appeal... from a decision of a trial

court that excludes evidence offered by the State[.]"
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and other drug related offenses. On June 23, 1999, a hearing was
held with regard to the appellee's notion to suppress the physi cal
evidence recovered in the search incident to his arrest. The
appel l ee challenged the |awful ness of the underlying arrest by
chal I engi ng the bench warrant on which it was based.

During the hearing, Detective Ellingston testified that
before serving the warrant on the appellee, he had received the
warrant from Central Records and that it appeared to be a valid
warrant with no defects. At the hearing, Ellingston was presented
with a photocopy of the warrant. He positively identified it as a
phot ocopy of the warrant he had served on the appellee, and the
State submtted the photocopy as an exhibit. Detective Ellingston
further testified that the warrant did not appear to have changed
since he originally signed it immediately after its execution. On
cross-exam nation, he acknow edged that the docunent was only a
phot ocopy of the warrant and that the original was kept in the
District Court files.

Def ense counsel noved to suppress the photocopy. The tria
court granted the defense request and expl ai ned:

Al right. Now, so the notions hearing
begins today and once again the State has
failed to produce the original.

Now, In Bunper v. North Carolina, [391
US 543, 88 S. . 1788, 20 L. Ed. 2d 797
(1968)], the Suprene Court nmade an observation
that if the State relied upon a search warrant
to justify a search but failed to produce it

in evidence, there is no way of know ng the
conditions wunder which it was issued or
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determ ned whether it was based upon probabl e
cause, and what |I'mtal king about here is the
best evidence rule. But nore to the point, in
Duggins v. State [7 MI. App. 486, 256 A 2d 354
(1969)], Duggins was convicted in Prince
CGeorge's County of possessing counterfeit
paraphernalia. He had been arrested in Prince
CGeorge's County pursuant to a Federal warrant
which had been obtained from the US
Comm ssioner on the sane day as he was
arrested, which |I believe was October the 2",
1968.

In that case there was testinony that the
arresting officers told the defendant that
t hey had a warrant. Now, Duggi ns chal |l enged
the legality of the warrant and he denmanded
its production so that the Court in assessing
the constitutional validity of the arrest
could pass on the legality of the warrant.

In that case the State declined to
produce the warrant taking the position of the
federal agents that they had... a wvalid
warrant in their possession was sufficient
and, the trial court accepted it. The Court
said that when the constitutional validity of
the arrest was chal | enged, which we have here,
and that the basis for the arrest was an
arrest warrant, which we have here, and
relying solely on the warrant to justify the
arrest, there's no question about that, and
it's challenged, no question about that, it's
production has been called for, no question
about that, then it says, "W think the State
was required to do nore than sinply nmake a
testinmonial showing.” So the testinony of the
officer is not good enough.

Now, the State points out that the rules
of evidence permt substituting a copy, and I
think that's true in alnbst nost situations
but what we are dealing with here is sonmeone's
liberty, and whether the State has done all it
i's supposed to do correctly.

In ny judgnent the best evidence rule, or
whatever you want to call it, is still
appl i cable here; that the defendant s
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entitled to see the docunment upon which his
arrest was effected.

The State has been given a nunber of
opportunities to produce it and they have
failed to do so. So | say no nore chances.
This is alnbst a year old. So I"'mgoing to

grant the defendant's notion to suppress the
war r ant .

(Enmphasi s supplied). This appeal by the State foll owed.
The "Best Evidence Rule" Inapplicable

Much of the analysis surrounding the "Best Evidence Rule" we

here enploy was devel oped in Thonpson v. State, 62 M. App. 190,

488 A.2d 995, cert. denied, 303 Md. 471, 494 A 2d 939 (1985). 1In

that case, as here, the defendant challenged the State's offering
at trial of a photocopy or duplicate original of a search warrant.
The defendant there seized upon the "Best Evidence Rule" and
mai ntai ned that only the original, and not a copy, should have been
produced by the State. The purpose of the "Best Evidence Rule,”
whi ch as every treatise witer on evidence points out should nore
properly be called the "Original Docunent Rule,” was set forth in

McCorm ck on Evidence (2d ed. 1972), 8§ 230 at 560:

The specific context in which it is
generally agreed that the best evidence
principle is applicable today should be

definitely stated and its limts clearly
defi ned. The rule is this: in proving the
terms of a witing, where the terns are
mat eri al , the original witing must be

produced unless it is shown to be unavail abl e
for sone reason other than the serious fault
of the proponent.



-5-

(Enphasi s supplied). The justification for the "Best Evidence Rul e"
is due to the chance of human error in the copying process. As
McCor m ck expl ai ned:

[Plresenting to a court the exact words of a
witing is of nore than average | nportance

particularly in the case of operative or
di spositive instrunents such as deeds, wlls,
or contracts, where a slight variation of
words may nean a great difference in rights.
In addition, it is to be considered (1) that
there is substantial hazard of inaccuracy in
many commonly utilized nethods of naking
copies of witings, and (2) oral testinony
purporting to give fromnenory the terns of a
witing is probably subject to a greater risk
of error than oral testinony concerning other
situations general |l y. The danger of
m stransmtting critical facts whi ch
acconpanies the use of witten copies or
recollection, but which is largely avoided
when an original witing is presented to prove
its terms, justifies preference for origina

docunent s.

ld. at 8 231 p. 561 (enphasis supplied). See al so Andresen v.

State, 24 M. App. 128, 203, 331 A 2d 78 (1975); Wentworth v.

State, 29 Md. App. 110, 122-23, 349 A 2d 421 (1975). By contrast,
"[t]he rule does not apply to exclude evidence offered to show the
exi stence, execution, or delivery of a witing, recording, or

phot ograph.”™ 6 Lynn McC ain, Maryland Evi dence State and Feder al

(1987), 8§ 1001.4 p. 527.
I n Thonpson, this Court was unpersuaded that the defendant's
chal l enge to the adm ssion of a search warrant even fell under the

unbrella of the "Best Evidence Rul e":
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The appel |l ant would like to take
advantage of the fact that only a copy instead
of the original docunent was offered to the
court, but he fails utterly to relate his
objections to any possible undergirding
pur pose that this evidentiary rule of
preference was designed to serve. There was
in this case no issue raised as to the
contents of the search warrant itself. It is
a mass-produced, printed form put out by the
(perations Bureau of the Baltinore City Police
Departnent and referred to as "Form 77/187."
Fully 85% of its contents is printed up in
advance with only a few blanks left to be
filled in, such as the date of issuance and
the name of the officer applying for the
warrant . One critical blank permts a brief
descriptive reference of the place to be

sear ched. Another «critical blank permts
reference to the likely evidence that is the
subject of the search and seizure. In the

present case, no renote question was raised by
the appellant that the place to be searched
("5810 Reisterstown Rd., room 270, Town House
Motel, 2™ fl.") was not adequately descri bed.
By the sanme token, no renote question was
raised by himthat the reference to "cocai ne,
mar i huana, paraphernalia for packaging and
di stribution of controll ed danger ous
substances” did not describe wth adequate
particularity "the things to be seized." The
contents of the search warrant were sinply not
in dispute and the entire contretenps about
the "Original Docunent” Rule is, therefore,
immaterial. A rule does not exist for its own
sake, but only to serve a purpose.

62 Md. App. at 209-10 (enphasis supplied).

As in Thonpson, the contents of the bench warrant here were
not in issue. As in Thonpson, the bench warrant in the instant
case was a pre-printed form The bl anks to be filled in consisted
of (1) the appellant's nane and address, (2) the case nunber, (3)

the reason for the issuance of the bench warrant in sunmary form
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and (4) the signature of the judge or conm ssioner. Also to be
filled in on the formwas information for the "Return of Service,"
consisting of (1) the serving officer's nanme and rank, (2) the date
and tinme of service, and (3) the location of service.

We have before us a one-page bench warrant with none of its
contents being challenged. The appellee nmade no allegation that
the information supplied on the bench warrant, i.e., his address or
his failure to appear in court on May 12, 1998, as the reason for
t he i ssuance of the warrant, was inaccurate in any way. Defense
counsel challenged only the existence or the execution of the bench
warrant and not the contents of the warrant:

The notion to suppress is based on
the illegal arrest. And | had a two-fold
argunment with regard to that one. One is
that the arrest warrant was defective
and that's if it existed at all. That
was ny original point, because | stil
had not been even given an indication
that it existed, that it was defective
not properly conpleted, and then as a

result of —then nmy other argunent was
that the arrest was unl awf ul

(Enphasi s supplied). Wiere, as here, the ternms of the warrant are

not in dispute, the words of MCormck, § 233 "What Constitutes

Proving the Terns," at 563, are particularly apropos:

It is apparent that this danger of
m stransm ssion of the contents of the
witing, which is the principal reason for the
rule, is only inportant when evidence other
than the witing itself is offered for the
purpose of proving its terns. Consequently,
evidence that a certain docunent is in
exi stence or as to its execution or delivery
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is not within the rule and may be given
w t hout produci ng the docunent.

(Enphasi s supplied).
The "Best Evidence Rule" Satisfied

Even if the "Best Evidence Rule" were applicable, however, it
clearly was satisfied. Detective Ellingston testified at the
suppression hearing that the docunent physically presented to him
was a photocopy of the original warrant. The “copy” of the warrant
at the suppression hearing thus qualified as a "duplicate" under
Ml. Code Ann., Cs. & Jud. Proc. 8 10-103(a)(4):

"Duplicate"” nmeans a counterpart produced
by the sane inpression as the original, or
from the sane matrix, or by neans of
phot ogr aphy, i ncl udi ng enl argenent s and
m niatures, or by nechanical or electronic
rerecording, or by chem cal reproduction, or
by ot her equi val ent t echni ques whi ch
accurately reproduce the original.

(Enphasi s supplied). Subsection (b) of that provision continues by
expl ai ni ng t hat

[a] duplicate is admssible in evidence to the
sanme extent as an original unless:

(1) A genuine question is raised as to
the authenticity of the original; or

(2) Under the circunstances, it would be
unfair to admt the duplicate in lieu of the
original.

The above quoted portions of 8§ 10-103 as well as the "Best

Evi dence Rul e" are now enbodied virtually verbatimin Rules 5-1002
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and 5-1003 of the Maryland Rules of Evidence, formally codified in
1994. Rule 5-1002, entitled "Requirenent of Original," provides:

To prove the content of a witing,
recordi ng, or phot ogr aph, the original
witing, recording, or photograph is required,
excepted as otherw se provided in these rules
or by statute.

The exception to which Rule 5-1002 refers is then found in Rule 5-
1003, entitled, "Adm ssibility of Duplicates,” which provides:

A duplicate is admssible to the sane
extent as an original unless (1) a genuine
gquestion is raised as to the authenticity of
the original or (2) in the circunstances it
woul d be unfair to admt the duplicate in lieu
of the original.

(Enphasi s supplied).

In the instant case neither the statute nor the rules were
of fended. The "duplicate" original submtted to the trial court
was, for the purpose of the "Best Evidence Rule,” no different than
the original itself. Professor MC ain notes that "in nost
circunstances, a duplicate copy nade by a nmachine, such as a
phot ocopier, wIll be admssible to the same extent as the

original." MCdain, supra, at 8 1001.1 p. 523; see also Hartford

v. Scarlett Harbor, 109 M. App. 217, 264, 674 A . 2d 106 (1996),

aff'd, 346 M. 122, 695 A 2d 153 (1997) ("The photocopy of the
anendrment, in turn, was adm ssi bl e under the exception to the best

evi dence rule for photographic 'duplicates.'"); Ccoria v. State,

89 Mi. App. 403, 425, 598 A 2d 771 (1991), aff'd, 332 Mi. 21, 629
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A 2d 742 (1993). Furthernore, as we explained in Thonpson, 62 M.
App. at 212:

A vast chasm of tinme and technol ogica
advance separates the world of manual copying,
in which the rule was born, fromthe world of
hi ghly sophi sticated, mechani cal reproduction
t oday. McCor mi ck, § 236, "Mechani ca
Reproductions, " at 567, described that earlier
world, out of which the rule of preference
gr ew.

"The treatnent of copies under
the rule requiring the production of
the original docunent can only
properly be understood when viewed
in light of the technologica
hi story of copying itself. In its
earliest stages, the rule appears to
have devel oped agai nst a background
of copying perfornmed by individuals
of t he Bob Cratchit sort,
transcribing nmanually not always
under the Dbest of conditions.
Errors under such circunstances were
routinely to be expected.”

Prof essor Irving Younger vividly describes the
human frailty of a copier, as a Bob Cratchit,
fingers nunbed by the cold in the counting
house and fraught with anxi ety over the health
of Tiny Tim mght distractedly m splace a
decimal point, invert a pair of digits or drop
a line. A Xerox machine, by way of contrast,
does not worry about Tiny Tim and does not,
therefore, msplace decimal points, invert
digits, drop lines, or suffer any of the other
mental | apses that flesh is heir to.

(Enmphasi s supplied). See also Cooper v. State, 41 M. App. 392,

399, 397 A 2d 245 (1979) ("The historic purpose behind the original
witing rule has dimnished with the technologically accurate
reproductions provided by carbon paper and photographi c equi pnent.

Both legibility and reliability are substantially assured by the
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new processes."); Cynthia A DeSilva, California' s Best Evidence

Rul e Repeal: Toward A Greater Appreciation for Secondary Evi dence,

30 McCGeorge L. Rev. 646, 655 (1999) ("Truly, the era of |ega
scriveners has passed; nodern reproduction nethods substantially
decrease the chance of inadvertent errors in transcription.
Therefore, one of the Best Evidence Rule's chief functions —the
prevention of mstaken copying — sinply is no longer of such
pressing concern.")(footnotes omtted); Edward W Cleary & John W

Strong, The Best Evidence Rule: An Evaluation in Context, 51 |owa

L. Rev. 825, 829 (1966) ("[M odern nethods of reproduction yield a
counterpart from which the possibility of inadvertent error is
virtually elimnated.").

Here, the appellee presented no justification as to why the
"duplicate original" should not have been admtted. He failed to
show, as both the rule and the statute require, that either (1) a
genui ne question existed as to the warrant's authenticity (a
di scussi on which we shall address nore fully in the next section of
this opinion) or (2) it would have been unfair to admt the
duplicate in lieu of the original.

Under the "Best Evidence Rule," the photocopy of the bench
warrant was adm ssible to the sane extent as the original. | f
applicable, the "Best Evidence Rule" was satisfied.

The case of Duggins v. State, 7 M. App. 486, 256 A 2d 354

(1969), relied on heavily by both defense counsel and the tria

court, is not renpotely apposite to the situation before us. Qur
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case concerns the lack of any possible distinction as far as the
words on the paper (the contents) are concerned between an ori gi nal
docunent and a photocopy of that docunment. Duggins, on the other
hand, dealt with the very different situation where w tnesses were
erroneously permtted to testify as to the contents of a docunent
in a case where the docunent itself was not produced. In a
ci rcunst ance such as that, there exists the very real possibility
that the oral testinony mght not replicate with unerring precision
the contents of the original docunent. That is not so wth a
phot ocopy.
Authenticity of the Warrant Not at Issue

During the suppression hearing, defense counsel suggested to
the court that she was attacking the authenticity of the warrant as
well as its existence when she suggested that the warrant had "not
[ been] properly conpleted.” The issue sought to be raised by
def ense counsel by her protestations was not one concerning the
contents or ternms of the warrant but rather one of whether it was
properly issued. That, to be sure, is a totally different type of
evidentiary problem That is an authentication problemand not a
"Best Evidence Rule" problem and dispensing with authentication
does not necessarily dispense with production, just as dispensing
W th production does not dispense with authentication. See 4 J.
W gnore, Evidence (Chadbourn rev. 1972) 88 1187-88 p. 430. The

aut hentication of a search warrant, that is, the proof of its valid
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i ssuance, may be proved by evidence other than the production of
t he docunent itself, such as the proffered testinony of the police
of ficer who served the warrant. This type of problem has not hing
to do with the "Best Evidence Rule,” which is concerned only with
the content or terns of the witing, not with the validity of its

i ssuance. See Thonpson, 62 Ml. App. at 210 n. 2.

Detective Ellingston here testified at the suppression hearing
t hat when he received the bench warrant from Central Records, he
examned it and it appeared to himto be a typical bench warrant
wi thout any defects. He also verified that after serving the
warrant, he signed the "Return of Service" portion on the warrant
and that the condition of the warrant had not changed fromthe tine
he signed it. Detective Ellingston's testinony was clearly
sufficient to corroborate the authenticity of the bench warrant.

The bench warrant, on its face, was presunptively valid.
Al t hough defense counsel was grasping opportunistically at any
straw she sensed mght be in the wind, she never generated any
genuine issue to the effect that 1) the appellant had not been
summoned to District Court on May 12, 1998; 2) had not failed to
appear in court on that day; 3) had not been in contenpt of court
by that non-appearance so that the issuance of a bench warrant was
unjustified; and 4) the bench warrant found in the Central Records
files was, therefore, the product of either fraud or m stake. The
appellant failed to suggest any way in which the original bench

warrant woul d have been a bit nore probative than the photocopy.
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The phot ocopy of the bench warrant shoul d have been received

in evidence and the physical evidence should not have been

suppr essed.

JUDGVENT REVERSED AND CASE
REMANDED FOR FURTHER
PROCEEDI NGS; COSTS TO BE PAID
BY APPELLEE



