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M chael R Ruben, appellee, was charged with robbery, first
degree assault, second degree assault, theft, and several weapons
offenses with respect to one victim and attenpted nurder,
attenpted robbery with a dangerous and deadly weapon, first
degree assault, second degree assault, and several weapons
of fenses with respect to a second victim On Septenber 10, 1998,
the Crcuit Court for Baltinmore City dism ssed all charges on the
ground that appellee’s federal constitutional right to a speedy
trial had been denied. The State noted this appeal and inquires
whet her the circuit court erred in dismssing the charges agai nst
appellee. W answer the question in the affirmative, and
consequently, reverse the judgnent of the circuit court.

Facts

This case involves an arnmed robbery that occurred at a store
in Baltinmore City on OQctober 4, 1997. During the investigation
of the crinme, the police recovered two di scharged shotgun shells
fromthe scene, and eight days later in a search incident to the
arrest of appellee, they recovered one live 16 gauge shot gun
shell from appellee’ s person. The two shells recovered fromthe
scene were | ater destroyed by the police departnent, pursuant to
a di sposal order, because the officer who signed the order did
not realize the evidence pertained to a pending case. At the
hearing on appellee’s notion to dismss, the State proffered that
the shells recovered fromthe scene were 16 gauge shells, while

appel |l ee asserted that, according to one police analysis, the



shells were 12 gauge. The State also proffered that, if the |live
16 gauge shell recovered fromthe appell ee had been chanbered in
a shotgun, it mght be possible to determ ne whether the live
shel |l was chanbered in the sane gun that fired the two shells
recovered at the scene.?

We reproduce herein the “facts” as contained in appellant’s
brief and adopted by appell ee.

Cctober 4, 1997: Kwang and Cksoon Lee,
owners of a store, are involved in a
confrontation with a man whom Cksoon Lee
|ater identifies as Ruben. Money is taken
and shots are fired. Two shotgun shells are
recovered at the scene.

Cctober 11-12, 1997: ksoon Lee
vi deot apes Ruben while he, a frequent
custoner, is in her store, and she sel ects
Ruben’ s picture froma phot ographic array.

Cctober 12, 1997: Ruben is arrested and a
shot gun shell is recovered fromhis person

February 23, 1998: Ruben is arraigned
and counsel enters her appearance.

March 12, 1998: Ruben asserts his right
to a speedy trial.

April 30, 1998: Ruben is scheduled to
be tried on this date, but trial is postponed
by the adm nistrative judge until July 16
1998, because of defense counsel’s maternity
| eave and the prosecutor’s need to retain an
interpreter.

Late June of 1998: Defense counsel, who
at this tine is Gegory Martin, asks for
addi tional discovery, i.e., the videotape of
Ruben taken on October 11; the shotgun shells

! Apparently, no test was perfornmed to deternine whether

the live shell was chanbered in a shotgun



recovered at the scene of the crine on
Cctober 4; the crime |ab report; and the
shot gun shell recovered from Ruben when he
was arrested on Cctober 12.

July 10, 1998: The prosecutor requests
a postponenent of the July 16 trial date,
which is granted by the adm nistrative judge,
because the prosecutor has been sel ected by
lottery to attend a mandatory work-rel ated
conference in South Carolina on July 13
through July 17. Trial is reschedul ed for
August 13, 1998.

July 17, 1998: Baltinore City Police
O ficer Sean Mayo signs a form authori zing
the destruction of the shotgun shells that
were recovered at the scene on Cctober 4,
1998.

July 27, 1998: The two shotgun shells
recovered at the scene are destroyed.

August 13, 1998: Defense counsel
requests a one-week postponenent to exam ne
new evi dence, and the adm nistrative judge
approves a postponenent until August 20,
1998.

August 20, 1998: Trial does not occur
on this date, seem ngly as a consequence of
several factors, i.e., Ruben was not brought
to court and the judge assigned to preside at
trial was unavail abl e.

August 21, 1998: The adm nistrative
j udge postpones trial, due to unavailability
of the assigned trial judge, until Septenber
8, 1998. The case is assigned a specific
trial date, rather than placed on the nove
list, because the prosecutor was scheduled to
be on | eave; the victins’ daughter, who
wanted to attend trial, was avail able on
Septenber 8; and, to avoid the expense of
having to have an interpreter on call.

Septenber 8-10, 1998: [The trial judge
entertains notions to suppress and notions to
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di sm ss.

Septenber 9, 1998: [The trial judge]
declines to dismss the charges based on
Ruben’s claimthat Maryland Rule 4-271 had
been vi ol at ed.

Septenber 10, 1998: [The trial judge]
di sm sses the charges agai nst Ruben . :

(Transcript references omtted).
The circuit court conducted a speedy trial analysis under

the Sixth Amendnment to the United States Constitution? and
concl uded that, but for the destruction of the evidence,
defendant’s constitutional right to a speedy trial would not have
been violated. The circuit court concluded that the right had
been vi ol ated, however, because of the prejudice to the defense
stenmng fromthe fact that the defense could not have an expert
exam ne the shells found at the scene. The circuit court
reasoned as foll ows:

There are four factors to be wei ghed, one,

the length of the delay, two, the reason for

the delay, three, the defendant’s assertion

of the right and, four, the prejudice to the

defendant fromthe delay. These four factors
are not necessarily exclusive. Brady versus

2 The Sixth Amendnent provides in part:

In all crimnal prosecutions, the
accused shall enjoy the right to a speedy and
public trial :

U S Const. anend. VI. In Klopfer v. North Carolina, 386 U.S.
213, 226 (1967), the Suprene Court held that the Sixth Amendnent
right to a speedy trial is applicable to the states through the
Fourteenth Amendnent.
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State, 291 Maryl and 261, 264 to 65, 1981.

In this particular case it is factor
four that sort of outweighs all the other
factors. The length of the delay is of
constitutional dinmension. It is a hundred —
and it is 330 days fromthe 10-12-97 arrest
to the 9-8-[98] trial date. The assertion of
the right is partial. Oobviously the
def endant asserted the right on a nunber of
occasions, on 7-16-98 and on 8-20-98. He
didn't assert it on 4-30-98 when the prior
Def ense attorney, Charl ene Dukes was on
maternity | eave and the case was pending
until July the 16'" and he didn’t assert it
when he requested a seven day postponenent on
August the 13'", but because the critical
time period is July 17" it is the assertion
on July 16'" that ties into the critical
factor. The reasons for the delay are garden
variety and wouldn’t have resulted in a
di sm ssal had the evidence not been
destroyed. The first 89 days fromthe arrest
to the docketing of the case on the Grcuit
Court are neutral because they're
admnistrative. It takes 89 days basically
to process the paperwork. The 45 days from
the filing of the charging docunent until the
appearance of Ms. Dukes at the first
arraignment is neutral. The 66 days fromthe
arraignment to the trial date is neutral and
as a matter of fact it is hard to get trial
dates 66 days after the arraignment, but the
defendant cane at a tinme of relatively | ow
volunme and got one. So, so far the first
three periods, 89 plus 45 plus 66 is neutral.
It is normal for the adm nistration of
justice. The next 77 days are attributable
to the Defense. It wasn't the State’'s
Attorney that was on maternity leave. It was
Ms. Dukes and the Defendant asked for the
post ponenent and had not hi ng el se happened
t hat probably woul d have defeated a speedy
trial claim Then on July 16'" the State
asked for a postponenent because the
Assistant State’s Attorney is away at a trial
conference and it is a delay of 28 days which
is attributable to the State. Then when the
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trial date is August the 13'" the Defense
finds out about a shotgun and it has got an
expert energing that wants to anal yze shells.
It asks for a postponenent in order to have
the expert analyze the shells. That’'s a
seven day delay attributable to Defense.
Then on August 20'" Judge Strausberg because
he’s going to Australia can’t hear the case.
There is no other court. M. Coleman prefers
not to go on the nove list, wants a date set
and we get a Septenber 8 trial date, so those
18 days are attributable to the State. In
that |ast period of 28 and 18 which as | say
just that standing al one should not have
resulted in a speedy trial violation. The
reason for the delay is only attributable to
the State for a grand total of 46 days. The
Def ense has asked for 77. Al the rest of
the time is admnistrative. There would not
have been a dism ssal of the charging
docunent but the prejudice factor reigns
suprene here because on July 17'" the officer
in the case signs paperwork that destroys the
shel | s and the Defense centers around being
able to prove that a shell not identical to
the shells, the shots that were fired was
taken fromhimand if he can’t physically
have the shell to show the jury and to have
his expert make sone tests of it to find any
flaw in the argunent that it was the sane

ki nd of shell then he’'s being denied the
right to confront his accusers and the State
by asking for the July 16'" postponenent and
then destroying the evidence has put into
notion sone very rare and uni que facts that
caused in this particular case the prejudice
to the Defendant which is so great that the
i ndi ctment nust be dismssed. |If the State
hadn’t asked for the postponenent the shells
woul d be avail able for the Defense expert on
July 16'" and the anal ysis coul d have taken
pl ace and then any errors in signing the
paperwor k coul d have occurred and the

evi dence coul d have been destroyed and the
di mensi on woul dn’t have been so om nous once
it had been seen by the Defense expert. It
still mght have been prejudicial. The jury
couldn’t see it, but at |east the Defense
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have a counter view that they could describe
to the jury of the expert having seen the
shells, or if the officer hadn’t been so

sl oppy in signing this paperwork and
destroying the shells and denying the

Def endant an opportunity to have the jury see
the shells which is critical to his defense
because the link not only is the
identification but also it is corroborated by
the fact that he has the same kind of shells
on himwhen arrested i s gone when the

evi dence i s gone.

Standard of Revi ew
In review ng the judgnment on a notion to dismss for
violation of a crimnal defendant’s constitutional right to a

speedy trial, we accept the circuit court’s findings of fact

unl ess clearly erroneous. Borgen v. State, 58 MI. App. 61, 75

(1984). We then make our own i ndependent constitutional

appraisal. State v. Bailey, 319 M. 392, 409, 415 (1990).

Di scussi on
Appel  ant argues in essence that the circuit court erred in
di sm ssing the case because the prejudice to the appell ee caused
by the negligent destruction of the shells was m nimal, and when
any such prejudice is weighed with the other factors relevant to

the constitutional speedy trial analysis under Barker v. Wngo,

407 U. S. 514 (1972), the result does not warrant dism ssal.
Appel | ee argues that there was a delay of constitutional
dinmension in bringing himto trial, and that his case was

prejudiced as a result of that delay and as a result of the |oss



of evidence occasioned by the delay. Appellee also raises the
i ssue of the standard of review applicable to the circuit court’s
determ nation that the destruction of evidence was prejudicial to
his case. Appellee contends that the circuit court nade
appropriate findings of fact, including the fact that there was
prejudice to the appellee. Consequently, appellee characterizes
the present dispute over whether his case was prejudiced as a
factual dispute that this Court should reverse only if clearly
erroneous. In the alternative, appellee urges us to reviewthe
circuit court’s decision with respect to prejudice (1) under an
abuse of discretion standard, since the decision resenbles the
evidentiary bal ancing test of probative value and potenti al
prejudicial effect that is entrusted to a trial court’s
di scretion or (2) if the court’s prejudice determnation is
subject to plenary review, the court gave the prejudice factor
appropriate weight, and its determnation still should be
af firmed.

As the circuit court noted, the question whether a crim nal
defendant’s Sixth Amendnent right to a speedy trial has been
violated is analyzed in light of four factors that were

identified by the Suprenme Court in Barker v. Wngo, 407 U S. 514

(1972). In that case, the petitioner, Barker, was convicted of

murder after his trial was continued 16 tines. See Barker, 407

U S at 516-18. In reviewing the denial of Barker’s speedy trial



notion, the Suprenme Court noted that it is “inpossible to
determ ne with precision” when the constitutional speedy trial
right has been denied. 1d. at 521. The Court then rejected
rigid measures for defining the scope of the right, and instead
set forth “some of the factors which courts should assess in
determ ni ng whether a particul ar defendant has been deprived of
his right.” 1d. at 530. The Court identified as hel pful: (1)
the length of delay, (2) the reason for the delay, (3) the
defendant’s assertion of his right, and (4) the prejudice to the
defendant. 1d. The Court stated that the length of delay is “to
sone extent a triggering nechanism” and that “[u]ntil there is
sone delay which is presunptively prejudicial, there is no
necessity for inquiry into the other factors that go into the
balance.” 1d. Wth respect to the ultinmate constitutional
anal ysis, the Court stated:
We regard none of the four factors

identified above as either a necessary or

sufficient condition to the finding of a

deprivation of the right of speedy trial.

Rat her, they are related factors and nust be
consi dered together with such ot her

circunstances as may be relevant. In sum
these factors have no talismanic qualities;
courts must still engage in a difficult and

sensitive bal anci ng process. But, because we
are dealing with a fundanental right of the
accused, this process nust be carried out
with full recognition that the accused s
interest in a speedy trial is specifically
affirmed in the Constitution.

Id. at 533 (footnote omtted). In following this mandate, the



Maryl and Court of Appeals has stated that appellate review of
constitutional speedy trial determnations should “be practical,
not illusionary, realistic, not theoretical, and tightly
prescribed, not reaching beyond the peculiar facts of the
particul ar case.” Bailey, 319 M. at 415.

In this case, the delay of nearly 11 nonths fromarrest to
trial was of constitutional dinension, albeit barely so. See

Jones v. State, 241 Md. 599, 608-12 (1966) (defendant in an arned

robbery case deni ed speedy trial under the circunstances after a

del ay of approximately 9 1/2 nonths), overrul ed on other grounds

by Stewart v. State, 282 Ml. 557 (1978). Cf. Flores v. State,

120 Md. App. 171, 194 (1998) (delay of six nonths and 21 days is

not of constitutional dinmension); Tapscott v. State, 106 M. App.

109, 125 (1995) (delay of slightly nore than seven nonths is not
of constitutional dinension), aff’'d, 343 Ml. 650 (1996); lcgoren
v. State, 103 M. App. 407, 423 (1995) (del ay of el even nonths
and 13 days is “barely” of constitutional dinension); Carter v.
State, 77 Md. App. 462, 466 (1988) (delay of seven nonths and 25
days is of constitutional dinmension in unconplicated case

involving credit card msuse); Howard v. State, 66 MI. App. 273,

291 (1986) (delay of eight nonths and 26 days is of
constitutional dinension). W therefore analyze the delay in
bringing appellee to trial and its consequences under the Barker

factors.
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A Lengt h of Del ay

Appel l ee all eges two distinct sources of prejudice in this
case: the prejudice arising fromthe destruction of the shells,
and the “presuned prejudice” arising fromthe total anount of
time between arrest and trial. The length and nature of the
del ay that produced these two forns of prejudice are distinct.

Al t hough we nust | ook at the total |ength and nature of the delay
in assessing the presuned cumul ative effect of that delay on the
appel l ee, in assessing the prejudicial effect of the |oss of
evidence in this case, we shall focus exclusively on the period
of delay that preceded the destruction of the shells.

While the total delay in this case was a few days shy of 11
nmont hs, the delay preceding the destruction of the shells was
ni ne nonths and 15 days. As the above citations suggest, before
the other circunstances of the case are wei ghed, a del ay of
nearly 11 nonths is cause for concern under the Sixth Amendnent,
while a delay of approximately 9 1/2 nonths is relatively |ess
egregious and its analysis necessarily nore dependent on
attendant circunstances.

B. Reason for the Del ay

We see no reason to nodify the circuit court’s concl usion
that the State was responsible for 46 days of the delay, wthout

regard to admnistrative tine, and that the defense was
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responsible for a 77 day delay beginning April 30, 1998.°3
Al t hough the request for the continuance on April 30, 1998 was
mut ual —the defense attorney requested naternity | eave and the
State requested tinme to obtain a Korean interpreter for trial —
it is significant that this first opportunity for a trial,
approximately 6 1/2 nonths after appellee was arrested, was
continued at the request of appellee rather than over his
objection. Appellee s desire for a speedy trial was not apparent
at this point. Wen viewed fromthe perspective of the tota
del ay before trial, this 77-day postponenent far exceeds the 46
days in total postponenents directly attributable to the State.
Viewed in relation to the period of delay that preceded the
destruction of the shells found at the scene of the crine,
however, the 77-day postponenent is even nore significant. Prior
to the destruction of the shells, the defense had requested the
77-day continuance of April 30, 1998, but the State had requested
a conti nuance of the subsequent July 16, 1998 trial date that
anounted to 28 days —only 11 days of which preceded the
destruction of the shells on July 27, 1998. Prior to the
destruction of the shells, then, the State enjoyed 11 days of
del ay that were opposed by the appellee, while the defense

enjoyed 77 days of del ay.

® The court also concluded that the defense had requested a
post ponenent for one week from August 13, 1998 to August 20, 1998
in order to exam ne new evidence. W shall not count this period
of time against appellee in our analysis.

-12 -



In light of the 77 days of delay attributable to the
defense, the total delay prior to the destruction of the shells
is not of constitutional nonent. Additionally, the |length of
this continuance far exceeds the subsequent delays attributable
to the State. Consequently, we conclude that the reasons for the
delay in this case narrowy favor appellant.

C._ Assertion of the Right to a Speedy Trial

Appel l ee first asserted his right to a speedy trial on Mrch
12, 1998, exactly five nonths after his arrest. Appellee argues
that, thereafter, he objected to the prosecutor’s request for a
post ponenment on July 10, 1998, that he requested a postponenent
to review new evidence on August 13, 1998 but did not waive his
statutory right to a speedy trial, and that he did not waive his
statutory right to a speedy trial when the case again was del ayed
on August 21, 1998.

In addition to the frequency of the assertions, the nature
of a defendant’s assertions of his constitutional right to a
speedy trial is relevant to the analysis. Wth respect to how a
def endant asserts his right, the Suprene Court stated that courts
could “weigh the frequency and force of the objections as opposed
to attaching significant weight to a purely pro fornma objection.”
Barker, 407 U. S. at 529. Thus, the way a defendant asserts his
right to a speedy trial is properly viewed as an indicator of the

seriousness of the constitutional violation: “The nore seri ous
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the deprivation, the nore likely a defendant is to conplain.”
Id. at 531.

In the present case, the initial demand for a speedy trial
was made in witing in an omibus pretrial notion, and that right
sinply was not waived thereafter. Although such actions
qualified as formal assertions of the constitutional right to a
speedy trial, they were not calculated to forcefully bring the
harsh consequences of the deprivation of a constitutional right
to the attention of the circuit court. Cf. Jones, 241 M. at
601- 07 (defense attorney wote letters to the prosecutor and
trial court conplaining of the delay in bringing the defendant to
trial, repeatedly objected to the delay in court, and noved
several tinmes for dism ssal on speedy trial grounds). W
therefore conclude that appellee’s efforts to assert his right to
a speedy trial are neutral in this analysis, and do not strongly

support or refute his argunent that he was deprived of the right.

D. Prejudi ce to the Def endant

We shall initially address appellee’s argunents regarding
the standard of review applicable to the circuit court’s
conclusion that appellee’ s case suffered prejudice. It is clear
that the extent to which appellee’ s case was prejudiced is the
fourth and final factor for consideration in this appeal under
t he Barker analysis. That determnation is therefore subject to

i ndependent appraisal by this Court. W wll defer, however, to
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the circuit court’s factual conclusion that the negligence of a
Baltinmore City police officer caused the destruction of the
shel | s.

In Barker, the Suprenme Court identified three interests that
crimnal defendants have in a speedy trial: “(i) to prevent
oppressive pretrial incarceration; (ii) to mnimze anxiety and
concern of the accused; and (iii) to limt the possibility that
the defense will be inpaired.” 407 U S. at 532. O these
interests, the Court stated

the nost serious is the |ast, because the
inability of a defendant adequately to
prepare his case skews the fairness of the
entire system |If witnesses die or disappear
during a delay, the prejudice is obvious.
There is also prejudice if defense w tnesses

are unable to recall accurately events of the
di stant past.

o

Appel l ee all eges that his case was prejudiced by the total
del ay between his arrest and trial, by the inpairment of his
ability to assist in the preparation of his own defense during
i ncarceration,* and by the destruction of evidence. Appellee
asserts that the destruction of the shells recovered fromthe
scene is prejudicial because it hanpers his ability (1) to

counter the State’' s evidence that he had on his person a shotgun

* Appell ee seens to assert this inpairnent not as the

oppressive pretrial incarceration that Barker identified as a
separate interest of an accused, but as a further burden on his
ability to nmount a defense.
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shel |l of the sanme gauge as the shells found at the scene, and (2)
to introduce evidence that he used a different type or brand of
shell or that the live shell found on his person, if chanbered,
had been chanbered in a shotgun other than the gun used at the
scene.

W fail to see the clear exculpatory inport of the shells
recovered at the scene of the crime. The gauge of those shells
isin dispute, and it is at |east possible, consistent with
police reports in the record, that the shells found at the scene
were 16 gauge shells —the sane gauge as the shell found on
appel l ee’ s person. The maxi num potential excul patory val ue of
the shells, had they been preserved, would have been to prove
that (1) they were 12 gauge shells, and different fromthe
shot gun shell found on his person when arrested, and (2) that the
shell on his person had not been chanbered in the shotgun used at
the scene. Any such excul patory val ue would be slight in
relation to the eyewitness identification of appellee at the
scene. Even if the State could produce evidence that the shells
recovered at the crinme scene matched the type of shell recovered
from appel |l ee, such evidence would be of slight probative val ue
in putting the appellee at the scene and |inking appellee to the
shotgun used in commtting the crines. Evidence that the shel
found on appell ee’s person had been chanbered in the sanme shot gun

as used at the scene would be nore probative, but such evidence
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does not exist.

The Barker Court indicated that prejudice to the defense is
cl ear when a defense witness dies “during a delay.” |In the case
at bar, however, it is uncertain whether the |ost shells would
have been “w tnesses” for the defense or “wtnesses” for the
prosecution. To the extent that the shells woul d have been
useful in rebutting the State’ s physical evidence at trial, the
effect of their loss can be aneliorated by an appropriate
evidentiary ruling, or by a jury instruction on spoliation. 1In
short, appellee can not establish particularized prejudice to his
case as a result of the destroyed evidence. W shall therefore
consider the potential for prejudice that arises fromthe | ost
shells indeterm nate, as is the potential for prejudice that
arises fromthe total period of delay before trial.

Such unspecified or “presunptive prejudice” my be

sufficient in an appropriate case. See Doggett v. United States,

505 U. S. 647, 655 (1992). But the weight of unspecified
prejudice in the formof pretrial delay “increases with the
| ength of delay,” and nust be considered in |ight of the reasons

for the delay. See Doggett, 505 U.S. at 656-57. The destruction

of the shells in this case nust be analyzed in the sane way,
since, as counsel for appellee conceded before the circuit court,
prejudice arising fromthe destruction of evidence five days

after a crime is commtted would have nothing to do with a
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defendant’s speedy trial right. The unspecified prejudice in
this case is therefore to a | arge extent dependent on the other
factors, especially the length of the del ay.

The circuit court decided that the prejudice arising from
the destruction of the shells conpelled dismssal. The circuit
court al so decided that dism ssal would not have been warranted
if the shells had not been destroyed. W note that appellee did
not, and perhaps could not have, denonstrated with particularity
how his case was prejudiced by the delay. W also note that the
prejudice to appellee’s case, if any, resulted in part fromthe
negli gent handling of evidence by the State, in part from
adm ni strative problens, and in part fromboth parties
perm ssive approach to trial delays. The delay in this case is
barely of constitutional dinension and would be constitutionally
insignificant without the continuance requested in part by
appel | ee.

We concl ude that unspecified prejudice such as exists in
this case requires either a nore protracted delay or a nore
egregious affront to a defendant’s speedy trial rights to nerit
dismssal. Appellee’s right to a speedy trial under the Sixth
Amendnent was not denied in this case, and consequently, we
reverse the judgnent of the circuit court and remand for further
proceedings. Prejudice to appellee, if any, can be dealt with by

excluding the State’s evidence relating to the shells found at
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the scene and on appellee’s person, as appropriate, or by
instructions to the jury, if appropriate, with respect to the
destruction of evidence.

JUDGVENT REVERSED; COSTS
TO BE PAI D BY APPELLEE.
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