Headnote: David Webster, et al. v. Governnment Enpl oyees |nsurance
Co., No. 6294, Septenber Term 1998.

AUTOMCBI LE | NSURANCE PQOLI CY THAT PROVI DES COVERAGE FOR CLAI MS THAT
AN I NSURED |S “LEGALLY ENTITLED TO RECOVER AS DAMAGES FROM THE
OMER OR DRIVER OF AN | NSURED VEH CLE® DOES NOI' PROVIDE LESS
COVERAGE THAN MARYLAND LAW REQUI RES.

A CARJACKER WHO WAS NEI THER PHYSI CALLY | NSI DE NCR | N CONTROL OF ANY
MOTOR VEH CLE AT ALL TIMES DURI NG CARJACKI NG ATTEMPT OF AN
UNI NSURED VEH CLE IS NOT' AN “COPERATOR’ OF THE VEH CLE FOR PURPCSES
OF MARYLAND S UNI NSURED MOTORI ST STATUTE.

FOR PURPCSES OF MARYLAND S UNI NSURED MOTORI ST STATUTE, | NJURIES OR
DEATH RESULTI NG FROM A CARJACKI NG OR ATTEMPTED CARJACKI NG OF AN
UNI NSURED MOTOR VEHI CLE DO NOT “ARISE OQUT OF THE OWERSH P,
MAI NTENANCE, OR USE OF THE UNI NSURED MOTOR VEHI CLE,” BUT RATHER AN
ASSAULT, WHEN THE CARJACKER WAS NEI THER PHYSI CALLY | NSI DE NOR I N
CONTROL OF ANY VEH CLE AT ALL TI MES DURI NG CARJACKI NG ATTEMPT.
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This case is a civil appeal that followed the tragic nurder of
Cat herine Elizabeth Wbster by WIlliam D. Stewart during an
attenpted carjacking of an uninsured vehicle. Appel | ant s,
Webster’s parents, brought suit against Governnent Enployees
| nsurance Conpany (GElICO, appellee, under their car insurance
policy’s wuninsured notorist provision. The CGrcuit Court for
Prince George’'s County granted sunmary judgnent to GEICO.! W
affirm

On the evening of March 20, 1995, Robert Beauchanp Saunder s?
and Larry LaPrad, Jr. tal ked Webster, who was 16 years old, into
going to a pool hall w thout her parents’ know edge or perm ssion.
Saunders was driving his uninsured 1988 Ni ssan 300 ZX autonobile.?
LaPrad sat in the front passenger seat and Webster sat in the rear
of the car. Wen they arrived at the pool hall, they discovered it
was cl osed. Waile still in the car in the parking lot, the
carjacker, Stewart, ordered themout of the vehicle and showed t hem
a handgun tucked in the waistband of his trousers. Saunder s
accelerated in an attenpt to escape while Stewart fired his gun.
One bullet only grazed Saunders, but two bullets hit Wbster in the
back of the head. She died the follow ng day.

Stewart has been found guilty of carjacking, first degree

murder, and other charges and received a sentence of life

! There is no lower court opinion
2 The Conplaint incorrectly refers to Richard Saunders.

3 Although the record is unclear regarding whether Saunders’s vehicle was
uni nsured, CGEICO stipulated that the car was uninsured during oral argument.



i mprisonnment plus thirty years.* Wbster’'s parents sued Saunders
and LaPrad for negligence in the Crcuit Court for Prince Ceorge’s
County. The court dism ssed the case, finding that the defendants
had no legal duty to protect the decedent froma third party’s
crimnal actions. Webster’s parents did not appeal from that
deci si on.

Webster’s parents then sued their own insurance conpany,
CGEICO when it refused to conpensate them under its uninsured
nmot ori st provision. After the circuit court granted summary
judgnment to GEICO, the parents noted this appeal and contend that
the lower court erred because appellee’s notion for summary
judgnment did not address all aspects of appellants’ Conplaint.
Specifically, appellants contend that two i ssues were not addressed
in the summary judgnent notion and, therefore, the entire case
shoul d not have been dism ssed. First, appellants alleged that
CElI CO s uninsured notorist provision was void because it provides
| ess coverage than Maryland | aw requires. Second, appellants argue
t hat appellee’s notion addressed only Saunders’s involvenent in
Webster’'s death, w thout considering Stewart’s wongful acts. They
argue that the uninsured notorist provision applies because of the
wrongful actions of both Stewart and Saunders, not just Saunders

al one.

4 record in this case does not indicate the trial date or the court in

which Stewart was tried and convicted of these charges.
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Regarding the first issue, appellants contend that GElICO
inserted the phrase, “legally entitled to recover as danages from
the owner or driver of an insured vehicle,”® to provide |ess
coverage than required by Maryland |law. Specifically, appellants
state that the applicable Maryland statute includes conpensation to
i nnocent victins of autonobile mshaps as well as for wongful
death clains. Appellants claimthat GEICO s i nsurance policy does
not indicate coverage for either.
W agree with appellants that an insurer may not provide |ess
than the statutorily required m ni mum coverage. Nationw de Mt ual
| nsurance Conpany v. United States Fidelity & Guaranty Co., 314 M.
131, 135, 550 A 2d 69 (1988); Harris v. Nationw de, 117 M. App. 1,
5, 699 A 2d 447 (1997). Here, however, CGEICO s insurance policy
mrrors that of the applicable statute alnost identically. GEICO s
policy states:
W will pay damages for bodily injury and
property damage caused by accident which the
insured is legally entitled to recover from
t he owner or operator of an uninsured notor
vehicle arising out of the ownership,
mai nt enance or use of that vehicle.

CEICO Fam |y Autonobile Ins. Pol’y, at 17 (enphasis added).

The rel evant portion of Maryland Uninsured Mdtorist Coverage

statute states:

5 Appellants incorrectly quote GEICO s policy. As noted bel ow, GEICO s
policy actually states, “legally entitled to recover fromthe owner or operator
of an uni nsured notor vehicle.”



(c) Coverage required. - In addition to any
ot her coverage required by this subtitle, each

motor vehicle liability insurance policy
i ssued, sold, or delivered in the State after
July 1, 1975, shall contain coverage for

damages, subject to the policy Iimts, that:

(1) the insured is entitled to recover from
t he owner or operator of an uninsured notor
vehi cl e because of bodily injuries sustained
in a notor vehicle accident arising out of the
owner shi p, mai nt enance, or use of t he
uni nsured notor vehicle...

Mb. CopbeE (1997), | NSURANCE 819-509 (enphasis added).

CEl CO has not inserted any additional |anguage to its policy
to provide | ess coverage than required by Maryland |aw. Al t hough
Maryl and case | aw has interpreted the uninsured notorist statute to
enconpass wongful death clains as well as clainms by innocent
victinmse of sonme autonobile accidents, GEICOs policy does not
preclude these clainms. See Forbes v. Harleysville Mitual |nsurance
Co., 322 Md. 689, 698-701, 589 A 2d 944 (1991) (hol di ng w ongful
death clains caused by the negligence of an uninsured notorist are
included in Maryland s uninsured notorist coverage); Harris v.
Nationw de, 117 M. App. 1, 18, 699 A 2d 447 (1997) (holding
assault by an unidentified notorist is covered under uninsured
notorist statute). On the contrary, GEICOs phrase “legally
entitled to recover as damages from the owner or driver of an

i nsured vehicle” enconpasses all clains an insured is entitled to

recover under Maryland law. Furthernore, contrary to appellants’



argunent, this issue was addressed in Appellee’s Mtion for
Summary Judgnent. Def.’s Mem in Supp. SummJ., at 2-3.

Regarding the second issue, appellants claim the term
“operator” should be read broadly to include a carjacker exercising
control over a vehicle. If Stewart’s and Saunders’s conbi ned
actions nake them “operators” of the vehicle and Wbster’s death
arose out of the ownership, maintenance, or use of the uninsured
vehicl e, appellants can recover under GEICO s uninsured notori st
provision. Appellants argue that had Stewart and Saunders both
been inside of the vehicle, fighting for control of the car, they
woul d both be operators.

There is no authority for the proposition that an assail ant
who attenpts to steal a car, and who remai ns outside the car at al
times, is an operator of the vehicle. This case appears to be one
of first inpression in Maryland. There is no reported decision in
Maryl and that addresses whether an insured person can recover under
an uninsured notorist provision when injury or death arose fromthe
attenpted carjacking of an uninsured vehicle. Because there is no
case directly on point and there are no statutes addressing the
issue, we nust attenpt to determne whether the Maryland
Legi slature intended for the uninsured notorist provision to cover
situations such as the one before us.

The I nsurance article in the Maryl and Code has been revi sed 23
times since it was first enacted in 1973. H B. 1299 FLOOR ReEPcRT, at

1 (1997). The Insurance Code recodification was enacted over the
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course of 1995, 1996, and 1997. | d. The Legislature’s
conprehensive insurance schene regulating insurance does not
include any indication that “operator” is neant to be read so
broadly as to include carjackers. Legislative history also shows
no indication that injuries or death resulting fromcarjackings are
covered under the uninsured notorist provision. Havi ng found no
such legislative intent, we are restricted fromextending the | aw
to enbrace those not physically within a car.

Appellants also claim the phrase, “arising out of the
owner shi p, mai ntenance, or use of the uninsured notor vehicle,”
i ncludes, or should include, a carjacking. W simlarly cannot
interpret the phrase, “arising out of the ownership, maintenance,
or use of the uninsured notor vehicle,” as broadly as appellants
ar gue.

This Court recently considered the neaning of “arising out of
t he ownershi p, mai ntenance, or use of the uninsured notor vehicle”
for purposes of uninsured notorist coverage in Wight v. Allstate
Ins. Co., No. 6261, Sept. Term (1998). In Wight, an assail ant
waited in a parked car, got out of his car to shoot the driver and
passenger in another car while they were at a stop sign, then
returned to his car and drove away. This Court held that the
injuries sustained did not arise out of the use of the vehicle, but
rat her an assault.

O her jurisdictions have held that injuries resulting froma
carjacking or attenpted carjacking do not arise fromthe use of the

6



vehicle, but, instead, arise from physical assault. See Huston v.
State Farm Mit. Auto. Ins. Co., 99 F.3d 132 (4" Gr
1996) (carjacking did not constitute “use” of a vehicle under
Virginia s uninsured notorist statute); Bourne v. Farners |nsurance
Exchange, 449 Mch. 193, 534 N W2d 491, 42 A L.R5th 953
(1995) (holding that injuries resulting froma carjacking did not
arise out of the use of notor vehicle because the injury was a
physi cal attack); Uzcatequi-Gynmon v. N J. Mrs. Ins. Co., 193
N. J. Super. 71, 472 A 2d 163 (1984) (carjacking is not an “acci dent
i nvol ving an autonpbile” under New Jersey’s no-fault |aw)® see
generally D ane L. Schmauder, Annotation, No-Fault |Insurance
Coverage for Injury or Death of Insured Qccurring During Carjacking
or Attenpted Carjacking, 42 ALR 5'" 727 (1996) (anal yzi ng cases in
whi ch courts have considered whether injuries resulting from
carjackings are covered by no-fault autonobile insurance).

Al t hough the Suprene Court of Oregon held that, for purposes
of personal injury protection (PIP) coverage, the plaintiff’s
gunshot injury arose as a consequence of the use of a vehicle
during a carjacking, the facts of this case are distinguishable.

See Carrigan v. State Farm Miutual Autonobile Ins. Co., 326 O. 97,

5 The court stated: “A though decedent’s assailants nay have attenpted to
rob him of the keys to his car, there was an insufficient causal connection
bet ween the shot fired by his attackers and the autonobile to consider the
killing an accident involving an autonobile within the neaning of [the no-fault
law].” Uzcatequi-Gynon v. N.J. Mrs. Ins. Co., 193 N. J.Super. 71, 75, 472 A 2d
163 (1984).



949 P.2d 705 (1997). |In Carrigan, the carjacker was inside the car
when he ainmed a gun at the plaintiff. 1d. at 99. After obtaining
control of the vehicle, the carjacker ordered the plaintiff to get
out of the car and then shot himbefore driving away. Id. at 99-
100. In contrast, in this case, Saunders was never inside the car,
never obtained control of the car, and, of course, never drove the
car. Three judges dissented in Carrigan stating that a carjacker’s
intent to use a vehicle at issue “introduces a conpletely alien
element into vehicle insurance coverage.” ld. at 106. The
di ssenters stat ed:

The majority’s analysis is flawed in that it
essentially treats any injury that m ght
follow a carjacking as an injury that results
from the use of a notor vehicle.... [ T] hat
approach, in effect, fashions a rule whereby
the availability of PIP benefits to an insured
is dependent upon the nental state of the
crimnal perpetrator.... [1]f the injury-
causi ng perpetrator has the intent to steal
(to “use”) the insured s vehicle, any
subsequent injury to the insured is within PIP
coverage. Presumably, if the perpetrator had
an intent other than theft of the insured s
vehicle ... no coverage would exist. Reliance
upon the intent of the perpetrator introduces
a conpletely alien elenent into vehicle
I nsurance coverage. ... [ T] he nexus between
plaintiff’s injury and the use of his vehicle
sinply is too attenuated to support the
conclusion that plaintiff’s injury resulted
fromthe use of a notor vehicle...

Id. (Carson, C. J., dissenting).
Appel lants rely on several other cases, all of which we nust

di sti ngui sh because each involved an assailant or tortfeasor who



was a driver. For instance, in MNeill v. Mryland |nsurance
Guaranty Ass’'n, 48 Md. App. 411 (1981), the plaintiff was injured
when his car battery exploded during an attenpt to “junp-start” his
vehicle. The driver of the other vehicle, which was being used to
help McNeill junp-start his car, lit a nmatch while observing the
plaintiff, causing the explosion.” 1d. at 412. This Court held
that McNeill’'s injuries were covered under the other autonobile’s
i nsurance policy because the injury arose out of, or had its source
in, the use or operation of the autonobile. 1d. at 418-20.

In Harris v. Nationw de, 117 Md. App. 1, 699 A 2d 447 (1997),
the plaintiff, a pedestrian, was injured when an unidentified
driver grabbed the plaintiff’s purse and dragged her 15 feet before
speeding away. This Court held that the insured pedestrian was
covered under her uninsured notorist provision because the assault
arose out of the ownership, naintenance, or use of the thief’s
vehicle. Id. at 17-18.

In Frazier v. Unsatisfied daim& Judgnent Fund Board, 262 M.
115 (1971), an unidentified driver threw a lighted firecracker or
cherry bonb into the plaintiff’'s car. The Court of Appeals held
that the plaintiffs were covered under the uninsured notorist
provi sion because their injuries arose out of the ownership,

mai nt enance, or use of a notor vehicle. ld. at 117-18. The Court

" Appel | ants m scharacterize the case by stating that the match was lit by
a third party bystander who had no control over the vehicles whatsoever.
Appel l ants’ Reply Br., at 2.



of Appeals stated that the use of an autonobile was directly, as
opposed to nerely incidentally, causally connected with the
injuries. 1d. at 117.

In this case, there was only one car and one driver —
Saunders. The carjacker, Stewart, was neither physically inside
nor in control of any vehicle. Furthernore, Webster’'s injuries
were not causally connected to the use of an uninsured vehicle, but
rather were caused by Stewart’s assault. Therefore, injuries
resulting fromthis attenpted carjacking are not covered by the
Maryl and uni nsured notori st provision.

JUDGVENT AFFI RVED.

APPELLANTS TO PAY COSTS.
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