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GRIFFIS J., FOR THE COURT:

1.  April Elane Davidsonappesals the chancellor’ sjudgment modifying custody. Wefind no error and

afirm,

FACTS
12. Edwin Daniel Coit and April Elaine Davidsonwere married on July 27, 1991. Two children were
born during their marriage, Marilyn Elane Coit and Kathryn Elizabeth Coit. At the time of the hearing in

this matter, Marilyn was nine years old and Kathryn was seven years old. On December 30, 1997, the



Chancery Court of Rankin County entered afind judgment of divorce based onirreconcilable differences.
In the judgment, Coit and Davidson agreed to share joint physical and legd custody of the children. The
judgment provided that the children were to live primarily with Davidson, and Coit would have vigtation
rights.
3. On Augud 14, 2001, Cait filed amotion for modification of custody. The motion asserted two
grounds for modification: (1) the minor childrenhave been exposed to Davidson’sleshianlifestyle and (2)
Davidson's live-in girlfriends and mother were raising the children.
14. After a hearing, the chancdlor entered a temporary order that removed the children from
Davidson's home and placed them in Coit’s custody. After additiond hearings, the chancellor issued his
findings of facts and conclusion of law that modified the judgment of divorce and granted Coit permanent
custody of the children.
5. Davidson appeds and raises the following issues: (1) the chancellor committed manifest error in
granting the modificationsncetherewas no substantia change in circumstances since the origind custody
decree was entered; (2) the chancdlor erroneoudy applied the Albright factors and neglected to make
auffident findings to support hisdecision; and (3) the chancellor placed too much weight on one individud
Albright factor, specificaly the mord fitness of the parents.

STANDARD OF REVIEW
T6. This Court will not disturb the findings of a chancdlor when supported by substantia evidence
unlessthe chancellor abused his or her discretion, was manifestly wrong, clearly erroneous, or applied an
erroneous lega standard. Sanderson v. Sanderson, 824 So. 2d 623, 625-26 (18) (Miss. 2002).

ANALY SIS



l. Did the chancellor err by granting the motion for modification?

q7. "In cases involving arequest for modification of custody, the chancellor's duty is to determine if
there hasbeenamaterid change inthe circumstances sincethe award of initid custody whichhasadversdy
affected the child and which, in the best interest of the child, requires a changein custody.” Sanford v.
Arinder, 800 So. 2d 1267, 1271 (115) (Miss. Ct. App. 2001). As such, the non-custodia parent must
pass a three-part test: "a substantia change in circumstances of the custodid parent since the origina
custody decree, the substantia change's adverse impact on the welfare of the child, and the necessity of
the custody modificationfor the best interest of the child.” Id. at 1272 (1115) (quoting Brawley v. Brawley,
734 S0. 2d 237, 241 (112) (Miss. Ct. App. 1999)). This Court has routinely utilized this test in the area
of child custody modifications. See Sanford, 800 So. 2d at 1271 (115); Thompson v. Thompson, 799
S0.2d 919, 922 (18) (Miss. Ct. App. 2001); Brawley, 734 So. 2d at 241 (112). In order to clarify the
type or magnitude of materid changesthat warrant a modificationof custody, our supreme court explained
that whenthe totality of the circumstances display amaterid change inthe overal living conditions inwhich
the child isfound, which are likely to remain changed in the foreseegble future and such change adversely
affectsthe child, amodification of custody islegaly proper. Kavanaugh v. Carraway, 435 So. 2d 697,
700 (Miss. 1983).

118. Inthisissue, Davidsonarguesthat Coit did not present sufficent evidence of the first part of the test
- asubstantia change in circumstances of the custodia parent sincethe origind custody decree. Davidson
clamsthat, a the time of the origind divorce, both the court and Coit were aware that she was alesbian

and had a live-in girlfriend. Hence, Davidson reasons that the chancellor committed manifest error by



granting the modification because a substantial change in circumstances has not occurred sincethe origind
custody decree was entered.
19. Davidson relies on the fallowing languege fromLambert v. Lambert, 872 So. 2d 679, 684 (121)
(Miss. Ct. App. 2003):
To pamit a change in custody, there must first be a factua determination based on
substantia evidence, presented by the petitioning party, that there has been a substantia
and materid change incircumstances sncethe divorce was granted adversely affecting the
child and which . . . are anticipated to be permanent or continuing such that they would
warrant achangeincustody. These changed circumstances must besuch that they could
not be anticipated at the time of the initial determination of custody and of such
magnitude as to judtify the drastic measure of change in custody.
(Emphasis added in Davidson's brief).
9110.  Indeed, Davidson's sexud preference for women was known at the time of the divorceand initid
custody determination. However, Coit’ s motion for modification was not based on the mere assertion that
Davidson was aleshian. Instead, Coit presented evidence that indicated there was a substantial change
incircumstancesthat has occurred since the origind custody determinationthrough the children’ sexposure
to her leshian sexud relationship and that the exposure has adversaly affected the children.
11. Paul Davey, aqudified expert inthe area of adolescent, child and family therapy, testified that since
the custody award, the children have admitted to him that most of their primary care is provided by
Davidson's live-in girlfriend and that they have been exposed to their mother’s sexud behavior. Davey

tegtified to the following:

Q. And has [thar] mother’ sliving arrangements had any impact and does her current
living arrangement have an impact on these two little girls?

A. It appears so, yes Sir.



Okay. Tell the Court how thisis having an impact on the two little girls

The most current sessions - - and I’m going to jump ahead away from the ‘96
vigts and come forward to the vidts that actually began in 2000 and this year
because | think there is a difference between those periods of time.

Beginning in 2000 and this year, Marilyn began telling me about her mother’s
current live-in reationship, someone she identified as Nikki and then later as Tina
and it turns out that thisis actudly the same person.

She began to tak with me about her mom and Nikki sharing the bedroom and
them watching movies together in the living room.

On the appointment of March 23 of 2000, she told me her mom and Nikki
watched movies in the living room, quote, “there are naked women on the t.v.
kissing each other and lying next to each other likethis’ and then she demonstrated
by acting affectionate kissng and then she said, “yuk”.

The girls reported - - and again, more so Marilyn than Katy, Marilyn being the
older child - - that most of thelr primary care was provided by Nikki, that she was
the one who took care of them and at the most recent gppointments - - and I'm
coming forward now to gppointmentsin October of last year and May of thisyear
- - what Marilyn and Katy told me was that Nikki took most of the care of them,
that their mother had to rest when she got home and that their mother didn’t fed
likedoing alot withthemand, so, it was Nikki who actually provided the care for
them and played with them and did things with them.

Katy specificdly at the vist of October of last year said that “Nikki took care of
us, cooksfor us, cleans the house and takes us placesand plays with us. Shefixes
us breakfast and is good to us.”

When asked about her mother, she said her mother didn't do too much, that she
didn’'t fed good.

| asked her if that wastrue dl of the time and she responded, “All the time.”
| asked her if that was the case everyday and she responded, “Every day.”

Now, Mr. Davey, you have taked to the father. Do you think heisafit person
for custody of these two children?



A. Appears to be from my vantage point, yes, Sr.

Q. And do you think - - what isyour opinion as to the present living arrangements
with these two little girls living with their mother with the way thet their mother is

living?

A. They have had to make some adjustments because there has been more than one
girlfriend who has been living in and Marilyn has gotten to the age where she has
started to notice that her mother is sharing a bed with another woman and she is
paying attentionto that inaway that was different - - that is different - - fromhow
ghe paid atention to it when she was younger.

When she was younger, it was something that was merely noticed and now there
ismore than just noticeonMarilyn’s part. Sheis paying attention to the fact that
her mother is sharing the bed with another woman.

Q. Do you think that this activity of her mother’s is detrimental in particular to
Marilyn?

A. Fromthe standpoint of her development, in my opinion, it appearsto be o, yes,
gr. Sheisnoticing and paying attention to the fact that her mother is sharing abed
with another woman, she's - - bothof the girls have talked about the movies that
their mother and her girlfriend watchwithnaked womenralling around together on
thet.v.

Given the age of the girls particularly is not something that is not going to be
particularly good for them mentdly.

f12.  This Court has hdd that the sexud relations of an unmarried custodia parent cannot be the sole
factor in determining custody. Forsythe v. Akers, 768 So. 2d 943, 947 (T11) (Miss. Ct. App. 2000).
However, it can be one factor. Sullivan v. Stringer, 736 So. 2d 514, 517-18 (119) (Miss. Ct. App.
1999). The existence of the rdationship isinaufficient, but if the relationship is coupled with other conduct
that indicates the custodiad parent's behavior is harmful in additional ways, custody can be changed. 1d.

at (120).



113.  Weoftenencounter amilar accusations betweenheterosexua former spouses. Oneformer spouse
will dam that the other former spouse’ s sexud relaionship withaperson of the opposite sex should decide
the issue of custody. In Ballard v. Ballard, 434 So. 2d 1357, 1360 (Miss. 1983), the supreme court
determined that a custodial parent’ s sexual relationshipswill support a modification of custody only if such
behavior “clearly posits or causes danger to the menta or emotiond well-being of a child (whether such
behavior is immord or not).” The non-custodia parent’s motion was based on the fact that the child's
mother had alowed a man to spend three nightsinher home. 1d. The chancellor found no detrimenta or
adverse effect on the child, but determined that the mother’s immord conduct was sufficdent to modify
custody. Id. The supreme court reversed the chancedllor and determined that a custody modification
required a finding of adverse impact on the wefare of the child. 1d. Thus, immora conduct aoneis not
aufficient as grounds for modification. Id.

InCheek v. Ricker, 431 So. 2d 1139, 1144 - 45 (Miss. 1983), the supreme court held that “the
mother's indiscretions with another mando not, inadivorce action, condtituteaper se barrier to an award
of child custody, it makes no sense that such a barrier should be erected in custody modification
proceedings.” In afootnote, the court ruled:

Our view of custody modifications articulated above is comparable to that employed in

other statesin amilar fact Stuations. See, e.g., Roberson v. Roberson, 370 So.2d 1008,

1011 (Ala Civ. App.1979) ("a mother will not be denied custody for every act of

indiscretion or immordity”, especidly where no detrimentd effect on the welfare of the

child has been shown); Rippon v. Rippon, 64 1l1l.App.3d 465, 21 Ill.Dec. 135, 381

N.E.2d 70, 73 (1978) ("indulgenceinmora indiscretions done is not groundsfor achange

of custody where the children are leading anormd life").

Cheek, 431 So. 2d at 1145n. 4.

14. Davidsonarguesthat the chancellor erred because “the facts presented smply do not support the



finding of materid change” Wedisagree. Whileit may have been known that Davidson was alesbian,
the substantia change in circumstances was the fact that Davidsonexposed the childrento the sexud nature
of her relationships with other women. Indeed, there was sufficient evidence that Davidson exposed the
childrennot only to her leshianpartners but to her sexud nature of her intimaterelationships. The exposure
was the subgtantial change in circumstances since the origina custody decree. The fact that Coit and the
court knew that Davidson was alesbian did not give her permisson to expose the children to any of her
sexud rdationships.
115.  Further, therewas dso sufficent evidence for the chancedlor tofind that the exposure of the children
to her sexual relationships adversaly impacted the welfare of the children. Davey opined that the children's
exposureto the sexud nature of Davidson's relaionships with her live-in girlfriends was detrimentd to the
children’ swel baing. Therewassufficient evidenceto support the chancellor’ sdecision to modify custody.
Accordingly, we do not bdieve that the chancelor committed manifest error infinding that the modification
of custody wasin the best interest of the children. We find no meit to thisissue.

1. Did the chancellor erroneously apply the Albright factors?
916. Ms. Davidson next argues that the chancellor committed error in the gpplication of the Albright
factors and failed to make sufficient factud findings to support his decision.
917. Indl child custody cases, the polestar consideration is the best interest of the child. Sdllersv.
SHlers, 638 So. 2d 481, 485 (4) (Miss. 1994). In making achild custody determination, itiswell settled
law that the tria court isto condder severd factswhichindude: the age of the children; the hedth and sex
of the children; which parent had the continuity of care prior to the separation; which parent has the best

parenting skills and whichhasthe willingness and capacity to provide primary child care; the employment



of the parents and their respongbilities in that employment; the physica and mentd hedth and age of the
parents, emotiond ties between parent and child; the mord fitness of the parents; the home, school and
community record of the child; the preference of the child if of suffident age; the stability of the home
environment and employment of each parent; and any other rdlevant factors. Albright v. Albright, 437 So.
2d 1003, 1005 (Miss. 1983).
118. Itistruethat achancdlor'sfalure to make specific findings as to eech individud Albright factor
isreversble error. Powell v. Ayars, 792 So. 2d 240, 249 (133) (Miss. 2001). However, the chancdlor
addressed and anayzed each of the Albright factors in hisdetaled findings of factsand concluson of law.
The chancellor’ sfindings onthe Albright factorswere consstent with the testimony presented. Sincethe
chancdlor found that none of the Albright factors favored Davidson, the chancellor was correct to grant
custody to Coit. Therefore, we find no error in thisissue.

1. Did the chancellor place undue weight on one individual Albright factor?
119. Davidson damsthat the chancdlor erred by placing too much weight on one individua Albright
factor, manly the mord fitness of the parents. Davidson contends that the chancellor placed improper
weight upon the fact that sheisalesbian.
920. Itiswdl settled that the court can consider ahomosexud lifestyle as afactor rdlevant tothe custody
determinationof the child, aslong asit isnot the sole factor. Morrisv. Morris, 783 So. 2d 681, 693 (147)
(Miss. 2001). Although the mordity of Davidson's leshian lifestyle was one factor consdered by the
chancdlor, it was not the sole factor. Davidson's sexuality wasdiscussed oftenat thetrial. As discussed

above, however, the chancellor did not deci de the modificationamply because she had a sexud preference



for women. Instead, among other factors, the exposure of the children to this sexud lifestyle and her
intimate relationships weighed in the chancdlor’s decison.

921. The chancdlor consdered other aspects of Davidson's lifestyle and the manner in which she was
rearing the children. The chancellor was disturbed by Davidson'slack of participationinthe primary care
and supervisonof the children. He expressed concernthat Davidson'slive-in girlfriends seemed to spend
more time taking care of the children than their own mother. He was aso concerned that Davidson's
employment interfered with and affected the amount of time she spends with the children.

922. Davidson dso argues that the chancellor erroneoudy placed undue weight on church attendance.
For over acentury, our courts have considered a parent’ sinvolvement inthe “mord and rdigioustraining”
to determine custody. Randall v. Randall, 28 So. 19, 20 (Miss. 1900). Morerecently, the supreme court
has affirmed that a chancdlor may congder the issue of religion when determining custody. Weigand v.
Houghton, 730 So. 2d 581, 587 (1123) (Miss. 1999). In Weigand, the chancedllor consdered the issue
of rdigious training towards the development of achild. 1d. Thechancellor determined that the child's best
interests would be served by attending church. 1d. Because the mother took the child to church, the
chancellor weighed the morad fitnessfactor heavily inher favor. Id. Inthiscase, therecord showsthat Coit
regularly takes the children to church. Thus, there was evidence to support the chancellor’s decison to
weigh the mord fitness factor in hisfavor.

923.  The dissent argues that the chancellor violated Davidson's condtitutiona “right to fredly exercise
one's religion.” This argument was rejected by the Missssppi Supreme Court in McLemore v.

McLemore, 762 So. 2d 316, 319-20 (116-10) (Miss. 2000).

10



924. Thedissent is concerned that we may have misunderstood the McLemore decison. Theissuein
McLemore was identified as whether “[t]he court committed manifest error in ordering the defendant to
attend churchand to be responsible for the children'sattendance at church.” 1d. at 319 (16). Theportion
of the chancellor’s order reviewed by the court read, “[b]oth parties shdl assume responghbility for the
attendance of the children in church each Sunday whilein their respective custody.” 1d. (Emphegisin
origina). The supreme court did not reverse the chancdlor’s decision on this ground. Instead, the court
afirmed the chancellor’ sorder but modified the language of the order to read, “Boththe mother and father
should be vitdly interested in seeing that their childrenget regular and systematic spiritud traning. Whether
it be by attending Sunday School each Sunday or Church is for the parents dloneto decide.” Id. at (18 -
10) (dting Hodge v. Hodge, 188 So.2d 240 (Miss.1966). Smilar language was not contained in the
chancellor’s order in this case.
125. Instead, the dissent bases its concern on a satement made by the chancellor on November 26,
2001. The chancellor heard testimony, in this case, on November 26, 2001, March 11, 2002 and June
3, 2002. The chancdlor’sfindings of fact and conclusons of law included the following language about
Davidson'smord character:

[Davidson] islacking in some aspects of her character.

a L ets others watch her children more than she does.

b. Never takes the children to church or any other moral character building
programs.

C. April’s mother has grave concerns about April’s motherly ingtincts.

d. April’s change of partners. It appearsto be somewhat strange that April
onthe one hand feds that her dternative lifestyle is no one' s businessbut

11



her own. On the other hand if she were daing a mae and bringing him

into the home where two (2) impressionable girls live, you would raise

everybody’s eyebrows. It would appear to many that if her dternative

lifestyle is viewed to be sexud innaturethat it would be just as wrong for

April to bring three (3) different womeninto her home asto bring three (3)

different men.
926. The chancdlor’'s order did not require either parent to take the children to church. Indeed, the
chancellor’ sconsderation of ther churchattendance was used in his determinationof the Albright factors
and his ultimate determination of the best interest of the children.
727. InBlevinsv. Bardwell, 784 So. 2d 166 (Miss. 2001), the Mississppi Supreme Court once again
approved a chancellor’s consideration of rdigious training in child custody proceedings. In Blevins, the
court explained that “future rdigious example” is not a factor listed in Albright, dthough it could
theoreticdly fdl within“ other factors reevant to the parent-child relaionship” or under “ mord fitness of the
parents’ asfound inAlbright. Blevins, 784 So. 2d at 175 (34). Citing McLemore, the court found that
the chancellor did not abuse her discretion when consdering future religious example in the custody
determination of the child. 1d.
728. Thedissent dso argues that the chancellor placed undue weight on the question of rdigion. There
was no error for the chancellor to consider a parent’s involvement in the past and future religious and
spiritud development of ther children.  Asdiscussed in detall above, the chancellor correctly considered
the issue of religion dongwithsevera other legitimatereasons to weigh the mora fitness factor in favor of
Coit and againgt Davidson.

129.  Furthermore, the chancdlor did not solely rely or place undue weight on Davidson's decison as

to whether to engage in rdigious activities. The chancellor’s findings of facts and conclusions of law

12



indicates that he found five of the Albright factorsto favor Coit: best parenting skills and willingness and
capacity to provide primary child care; the employment of the parents and their respongbilities in that
employment; the moral fitness of the parents; the Sability of the home environment and the best interest and
welfare of the children. The chancellor found none of the Albright factorsto favor Davidson. Even if we
determined that the chancdlor was incorrect in assessing the moral fitness factor in favor of Coit, there
remains substantia evidenceto support the chancdlor’ sfindings on the remaining Albright factors. Even
the dissent concedes that the chancellor did not commit reversible error. We affirm this case because there
was substantial evidence to support the chancdlor’s polestar determination that the best interest of the
children requires that custody be granted to Coit. For these reasons, we find no merit in thisissue.

130. THEJUDGMENTOFTHERANKIN COUNTY CHANCERYCOURTISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

BRIDGESAND LEE, P.JJ.,IRVING, MYERS, CHANDL ER, BARNES AND ISHEE,

JJ. CONCUR. KING, C.J., CONCURS IN PART AND DISSENTS IN PART WITH
SEPARATE WRITTEN OPINION.

KING, C.J., DISSENTING:
131.  With gppropriate respect for the mgjority opinion, | dissent asto issuelll.
132. Davidson states the relevant portion of her issue 1l as, “ The Chancellor Erroneoudy Placed
Undue Weight on Church Attendance as a Part of The Mord Fitness Factor, and Violated the United

States and Mississppi Congtitutions by Admonishing the Parents to Take the Children to Church.”
133. Davidson suggests that the chancellor placed undue weight on church atendance. My

reading of the record leads me to reluctantly conclude that Davidson isright.

13



134.  Mord fitness of the parentsis merely one of severd factors which may be considered in
deciding issues of child custody, it should not be weighed disproportionately. Albright v. Albright,
437 So. 2d 1003, 1005 (Miss. 1983). The question of a parent’s mora fitness addresses his/her

core vaues, hisher gandards of right and wrong, and the rules by which he/she lives. Religious

training and mord fitness are not synonymous. In re Guardianship of Faust, 239 Miss. 299, 306,
123 So. 2d 218, 220 (Miss. 1960). Rdigioustraining is merely oneitem which can reflect on mord

fitness, but it is not the sole determinant of mord fitness. In this case, the chancdlor gppears to have

equated church atendance (religious training) with mora fitness, and in so doing, placed undue
weight on that Sngleissue.

135. At the close of the November 26, 2001 hearing, the chancellor ordered that the children

be taken to church, saying “I want the children in church wherever they may be” This

gatement is sgnificantly more than a mere suggestion or mere encouragement to take the children

to church. It isadirect command that Davidson place the children in rdligious activities.

136.  When the parties returned to court on March 11, 2002, one of the reasons given for being

back in court was Coit’s concern that Davidson had not followed the court’ s order to have the

children in church. During that hearing, the chancellor expressed concern and disbdief that

Davidson was not affiliated with a church, as shown by the following questions:

The Court: What church do you go to?

Ms. Coit: Wdll, | took them—when| went to Atlanta | took them to a Baptist church over
there and | have not found a church herein Jackson at dl, so—

The Court: And how long have you been here, in Jackson?

14



Ms Cait: Well, I've been living here for maybe- I’ ve been living here for Sx years and—

The Court: You' ve spent Six years and you haven't found a church that you like yet in Sx
years?

137.  When the parties returned to court on June 3, 2002, the chancellor again inquired asto

whether Davidson was taking the children to church.  The chancellor asked Davidson, “Ma am, do
you take the children to church with you?” This question would seem to suggest that not only does
the chancdlor think the children should be in church, he thinks that they should be in church with
their mother.

1138.  Theright to fredy exercise on€ s rligion dso includes the right not to exercise ardigion.
U.S. Congt. amend. I., Gunter v. Gray, 876 So. 2d 315 (12) (Miss. 2004).

1139. Thedecison to engage or not engage in religious activities is without question an item

which may be congdered when reviewing the mord fitness of competing parents. Blevins v.
Bardwell, 784 So. 2d 166 (1134) (Miss. 2001). But that decision by itsdlf, does not make an
individua mora or immord. Likewise, that decison does not conclusvely resolve the question of
mord fitness.

140.  None of the Albright factors should be accorded undue weight in resolving the question of
child custody. Albright, 437 So. 2d at 1005. Because | believe that the chancellor equated religion
with mord fitness, and placed undue weight on the issue of rdigion, | would reverse and remand for
trid before adifferent chancdlor.

1.  Themgority seeksto bolster its opinion by citation to the McLemore case. However,

the mgjority appears to have misunderstood the McLemore case. Theissue decided in McLemore

15



was wWhether, “The court committed manifest error in ordering the defendant to attend church and to

be respongible for the children’ s attendance at church.” Inits responseto this dissent, the mgority cites
to paragraphs 6and 7 of McLemore. | think it appropriate that the substance of those paragraphsbe made
apart of this opinion to provide some context to what issaid. Paragraphs 6 and 7 of McLemore read as
follows

Anitamisinterprets the court's order. She was not ordered to atend church. The
court's order pertained only to the children, stating that "[b]oth parties shal assume
respongbility for the attendance of the children in church each Sunday while in their
respective custody.” (emphasis added). Anita asserts that this court order violatesthe First
Amendment establishment and free exercise clauses of the U.S. Congtitution aswdl asthe
Fourteenth Amendment, arguing that the court order congtitutes government establishment
of the Chrigtian rdigion. She dleges that the word "church™ used in conjunction with a
specific day, Sunday, implicates a particular reigion, Chrigtianity. THE AMERICAN
HERITAGE DICTIONARY OF THEENGLISHLANGUAGE (1981) defines "church’
asa"place of worship, acongregation”. It isnot aforegone conclusionthat suchcould only
refer to a particular rdigion, sect, or denomination. The chancellor did not specify a
particular fath. There was no discrimination or preference shown. The chancellor's order
that the childrenattend churchinherently provided for choice. One need only glancethrough
the yellow pages for the vicinity in which Anita and Carl live to appreciate the diverse
meaning of the word "church”. This is amply a succinct term employed by the chancellor
to describe a bendfit that he determined to be in the best interest of the children. The
polestar consideration in child custody cases is the best interest and welfare of the child.
Albright v. Albright, 437 So. 2d, 1003, 1005 (Miss. 1983).

Anita asserts that the court order violates her congtitutiond right not to practice
organized rdigion. While the order for the childrento attend "church might somehowinhibit
her ability to be completely free from any effect that "church" might have on her, the order
was reasonably based upon serving the best interests of the children. The chancdlor,
familiar withthe churchesinthe community, was doubtlessawareof the myriad of programs
offered for enrichment of children's lives. The range is great. Churches are traditionally
places of cdm and concern. At virtudly no expenseto parents, churches offer children the
opportunity for interactionwithgroups of other childrenaswel as adults, in an environment
conducive to character-building.

McLemore v. McLemore, 762 So. 2d 316 (116,7) (Miss. 2000).

42. Likewiserdevant are paragraphs 10 and 11, which read:

16



To follow the precedent established in Hodge, we modify the provison regarding

the McLemore twins church attendance set forth in the Fina Judgment of Divorcein the

present case, to read as follows Both the mother and father should be vitally

inter estedin seeing that their childrenget regular and systematic spiritual training.

Whether it be by attending Sunday School each Sunday or Churchor bothisfor the parents

alone to decide.

Thetrid court's judgment on thisissue is affirmed as thus modified.

Id. at (1910,11) (emphasis added).
43.  Ascan be seen from the emphasized sentence in paragraph 10, the supreme court encouraged
Spiritud training, but noted that the decisionwas one to be made solely by the parents. The reasons given
for the encouragement of spiritud traningwere, “ The chancdlor, familiar withthe churchesinthe community,
was doubtless aware of the myriad of programs offered for enrichment of children'slives. Therange isgrest.
Churches aretraditionaly places of cam and concern. At virtudly no expense to parents, churches offer
children the opportunity for interaction with groups of other children as wdl as adults, in an environment
conducive to character-building.” Id. at (7).
44. Thiscase wastried by the same chancellor, who tried McLemore. McLemore was decided on
June 29, 2000. Proceedingsin this case were had on November 26, 2001, March 11, 2002, and June
3, 2002. When these proceedings occurred, the McLemor e decision had been released long enough
that the chancellor was aware of it, and could have specificadly followed it.
5. Theissue of undue weight isafact driven question, dependant upon the specific facts of each case.
Whenthe record of this caseisconsidered initsentirety, the factssuggest that the chancellor did infact place

undue weight on the questionof rdigion. By placing undue weight on the question of rdigion, the chancellor

committed error.
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46. Themgority saysthereweresufficient other negative matters, whichjudtified the chancdlor’ schange
of custody. That may well be true. But areading of the record initsentirety dill suggeststhat the chancellor
placed undue weight on the issue of church attendance, and by doing so, on the mora fitness factor. It is
therefore error. 1t may well be harmless error, but it is till error. Bower v. Bower, 758 So. 2d 405 (138)

(Miss. 2000).
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