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McMILLIN, C.J, FOR THE COURT:

1. Barbara Basara, adminigtratrix of the estate of Rocky Robert Brewer, deceased, has appedled the
chancdlor's judgment ordering the distribution of the proceeds from awrongful death claim commenced by
her as representative of the statutory wrongful death beneficiaries. On gppedl, Balsara raises four matters
for consideration. We have elected to recast her issuesinto three areas of concern based on our anayss of



the questions actudly presented by her gpped. We will delay reciting our version of these critica issues until
after we discuss the facts. We do s0 on the belief that the issues will, at that point, be more readily
understandable. Suffice it to say at this point, for reasons we proceed to develop, we find it necessary to
reverse and remand the chancellor's decision for further proceedings.

l.
Facts

2. On January 4, 1997, Rocky Robert Brewer was struck and killed by an automobile. Brewer was
elghteen years old and unmarried at the time of his death. On March 7, 1997, Barbara Balsara, Brewer's
mother, was gppointed adminigtratrix of her son's estate in a proceeding in the Chancery Court of Rankin
County. Balsaras petition for appointment included a request that Brewer's heirs at law be determined in
the proceeding. She aso sought authority to commence awrongful death action for the benefit of Brewer's
wrongful deeth beneficiaries, the action to be brought againgt the driver of the vehicle that struck and killed
Brewer. The petition, in addition to naming those living individuas who would appear to be Brewer's heirs
at law, aleged that Tonya Krigtine Adams (heregfter "Kristine Adams') was pregnant at the time of
Brewer's death and that circumstances suggested that Brewer might be the father of her yet-unborn child.

113. The order gppointing Basara as adminidratrix authorized her to pursue the wrongful death clam and
approved her request to retain attorney John M. Mooney to prosecute the claim under a contingency fee
arrangement.

114. On April 30, 1997, Basards attorney sent notice to Kristine Adams by certified mail thet Balsara had
been appointed adminigtratrix of Brewer's estate. The letter also informed Adams that awrongful death
action had been initiated. Adams was ingtructed in the letter to contact Balsards attorney if she contended
that Brewer was the father of her child. Whether it was coincidenta or not, the child, named Rebecca
Elizabeth Brewer, was born on April 30, the same date the notice was mailed. The record indicates that the
letter was received on May 2, 1997. Adams did not respond to the | etter by contacting either Balsara or
Mooney or by taking any other action regarding the Rankin County proceedings.

5. Mooney arrived at a proposed settlement of the wrongful death claim with the attorney for the driver's
insurance company. The settlement amount was $25,000, which represented the limits of the driver's
ligbility insurance policy. Mooney requested a hearing before the Rankin County chancellor for the purpose
of having the settlement approved. The motion did not include arequest for authority to distribute the
Settlement proceeds to any particular beneficiary or beneficiaries. A hearing on the motion to approve the
settlement was set for August 4, 1997.

116. Though Kristine Adams had not responded to Mooney's April 30 letter, it cannot be said that the child's
family had been completely inactive. Tanja Adams, who was Kristine Adamss mother and, thus, the child's
materna grandmother, obtained the services of attorney Ken R. Adcock in January 1997, shortly after
Brewer's degth, to investigate the possibility of awrongful deeth claim on behdf of the unborn child. The
contract for services, dated January 14, 1997, recited that it was between Adcock and "a baby to be born
on April 27, 1997, conceived between Tonya Kristine Adams, a minor, and Rocky Robert Brewer,
deceased.” No effort was made to obtain chancery court approval of the contract in January or any
subsequent time until after the baby was born.



7. On July 14, 1997, amost two and one half months after the child was born and over two months after
notice had been sent to her daughter concerning the Rankin County proceeding, TanjaAdamsfiled a
petition in the Chancery Court of the Firgt Judicid Didtrict of Hinds County asking that she be appointed
guardian of the estate and person of her grandchild, Rebecca Elizabeth Brewer. The petition aso sought
court gpprova for her attorney, Ken Adcock, to pursue awrongful death claim under the previoudy
exising contingency fee contract. There is no indication that Tanja Adams informed the Hinds County
chancellor of the pending Rankin County proceeding. On July 28, 1997, the Hinds County Chancery Court
issued an order granting TanjaAdams dl the relief she had requested. At approximatdy the same time,
blood test results were obtained that indicated a greater than 99% probability that Rebecca Elizabeth
Brewer was, in fact, the posthumous child of Rocky Brewer.

118. On the hearing date in the Rankin County estate administration, Tanja Adams filed amotion to intervene
in her capacity as guardian for the child. After hearing arguments, the chancellor alowed the intervention.

He further found that the child was Rocky Brewer'sillegitimate child and, thus, was his sole wrongful degth
beneficiary under the Satute. He, therefore, held that she was entitled to receive the entire settlement
proceeds. The chancdlor aso found that attorney's fees were, as a matter of law, merely an assgnment of a
portion of the right of recovery belonging solely to Rebecca Elizabeth Brewer, and, therefore, Adcock was
the only attorney entitled to recover afee from the wrongful desth settlement. The chancellor ordered
disbursement of the $25,000 settlement to Tanja Adams as guardian for Rebecca and ordered that Adcock
be paid the attorney's fees specified in his contract.

119. Basara perfected this apped , which presents the following issues (as recast by the Court):(1) Whether
thetrial court erred in finding Rebecca Elizabeth Brewer to be an hear at law of Rocky Brewer,
and thus a wrongful death beneficiary, without complying with the legal for malities necessary to
adjudicate pater nity of an illegitimate child.

(2) Whether, in all events, Rebecca Elizabeth Brewer's claim to be a wrongful death beneficiary
of Rocky Brewer wastime barred because of her failureto ingtitute an action to adjudicate
pater nity within the time allowed by statute.

(3) Whether the chancellor erred in awarding Adcock the full amount of his contractual attorney's
fee with no compensation to M ooney despite Mooney's having filed the wrongful death action
and negotiated the settlement of the claim.

The Standard of Review

1110. A chancdlor's ruling on findings of fact will not be disturbed unless manifestly wrong or clearly
erroneous. Denson v. George, 642 So. 2d 909, 913 (Miss. 1994). For questions of law, our standard of
review isde novo. Smith v. Dorsey, 599 So. 2d 529, 533 (Miss. 1992). Three principal questions are
presented in this apped. We conclude that the errors urged by Basara dl involve questions of law in which
the chancellor enjoyed no discretion. We aso conclude that the chancellor erred as a matter of law asto the
first and third issues stated above, which requires this Court to reverse and remand in part and reverse and



render in part.
[I.
The Lack of a Proceeding to Establish Pater nity

111. Bdsaracdamsthat the chancdlor erred in adjudicating paternity without complying with the proper
formdlities. The sole evidence of paternity before the chancellor was awritten report of the results of
scientific paternity testing apparently conducted by alaboratory, but which had not been authorized in
advance by court order. The report was a part of the record only because it was attached as an exhibit to
Tanja Adamss petition to intervene.

112. A person claiming to be theillegitimate child of a deceased mae when paternity was not legaly
established prior to the dleged father's death must obtain "an adjudication of paternity after the degth of the
intestate, based upon clear and convincing evidence, in an heirship proceeding under sections 91-1-27 and
91-1-29." Miss. Code Ann. § 91-1-15(3)(c) (Rev. 1994). Section 91-1-27 requires the claimant to filea
petition asking to "be recognized and decreed to be the heir a law of said deceased.” Miss. Code Ann. §
91-1-27 (Rev. 1994). Section 91-1-29 requires, as apart of the proceeding to establish heirship, that "[d]ll
the heirs at law and next of kin of said deceased who are not made parties plaintiff to the action shal be
cited to appear and answer the same." Miss. Code Ann. 8 91-1-29 (Rev. 1994). Additionally, that section
requires that notice be published for unknown heirs of the decedent. Miss. Code Ann. § 91-1-29 (Rev.
1994).

113. When the individual asserting heirship clamsto be an illegitimate child, we conclude that the necessary
parties to such a proceeding described in Section 91-1-29 include those blood relations of the decedent
that would be the decedent's heirs at law should theillegitimate's clam of paternity fail. These persons
would be necessary parties even if they would be completely excluded from inheritance if the paternity clam
were proven.

114. Therefore, before the chancellor could adjudicate this child to be theillegitimate child of Rocky
Brewer, it was necessary to do two things. Firg, dl those who would be heirs at law, but for the
illegitimate's clam of paternity, would have to be made parties to the proceeding. Secondly, the notice for
other unknown heirs would have to be published as provided by the statute. Miss. Code Ann. § 91-1-29
(Rev. 1994). In this case, neither of these prerequisites to a proper adjudication of paternity occurred. InIn
re Estate of Richardson, the supreme court said that, when there was "no record that aforma hearing was
ever held or that any interested party gave testimony or offered proof of paternity,” the chancellor's
purported determination of heirship could not be sustained. In re Estate of Richardson, 695 So. 2d 587,
589 (Miss. 1997). Wefind the failure to have al necessary parties before the court, the failure to publish for
unknown potentid heirs, and the failure to then conduct aforma adversarid proceeding on the question of
paternity, are, in combination, fatal to the legd vdidity of the chancdlor's adjudication of paternity.

V.
Was Rebecca Elizabeth Brewer's claim time-barred?

115. Bdsaraargues that, by the time Tanja Adams intervened in the Rankin County proceeding and sought
to obtain an adjudication of heirship, it was smply too late even had there been an attempt to conduct a
formal paternity inquiry. She relies upon certain statutory pronouncements that, on their face, gppear to



support her argument. In order to follow Balsaras reasoning, it becomes necessary to navigate a course
through severd separate, though related, statutory pronouncements.

116. At its heart, this case turns on whether Rebecca Elizabeth Brewer is awrongful death beneficiary of
Rocky Brewer. Since awrongful death claim is purely a cresture of statute that was unknown at the
common law, we must begin our journey with the statute creating such a cause of action. Section 11-7-13
of the Missssppi Code, establishing a cause of action for wrongful desth, when the decedent isan
unmarried individud, states that the damages "shdl be equally distributed to the children [of the deceased] .
..." Miss. Code Ann. 8 11-7-13 (Supp.1998). The statute goes on to provide other dternative
beneficiaries if the decedent has no children.

117. The statute specifically declares that "the provisons of this section shall apply to illegitimate children on
account of the deeth of the natura father . . . if the survivor has or establishes the right to inherit from
the deceased under Section 91-1-15." Miss. Code Ann. § 11-7-13 (Supp. 1998)(emphasis added).

118. Therefore, we must next ook at Section 91-1-15 for the purpose of determining whether Rebecca
Brewer had complied with its provisons at the time the chancellor ordered the wrongful desth benefits paid
for her sole benfit. It is at this point that congderations of the timeliness of efforts on the child's behdf first
arise. For purposes of our discussion, Section 91-1-15 provides, that an illegitimate can only inherit from
the naturd father "if . . . [t]here has been an adjudication of paternity after the death of the intestate, based
upon clear and convincing evidence, in an heirship proceeding under sections 91-1-27 and 91-1-29." Miss.
Code Ann. § 91-1-15(3)(c)(Rev. 1994). We determined in section 111 of this opinion that the adjudication
had not been properly made at the time of Tanja Adamssintervention in the Rankin County proceeding. In
fact, a proper adjudication has not been made as of yet, insofar as this record indicates. Basara seizes on
the next succeeding passage of the section to argue that it is now too late for Rebeccato obtain such an
adjudication. In pertinent part, it says:

However, no such dlam of inheritance shdl be recognized unless the action seeking an adjudication of
paternity isfiled within one (1) year after the degth of the intestate or within ninety (90) days after
thefirst publication of notice to creditorsto present their claims, whichever isless. . ..

Miss. Code Ann. § 91-1-15(3)(c) (Rev. 1994)(emphasis added).

1119. Basara points out that the first publication of the notice to creditors was made on April 9, 1997 and
that more than ninety days had transpired before Tanja Adams sought to intervene in the case to etablish
theright of her ward, Rebecca Brewer, to be recognized as Brewer's only wrongful death beneficiary.

1120. Though the first notice to creditors was published on April 9, Rebecca was not born until April 30.
Assuming without deciding (Snceit is unnecessary for purposes of our deliberations) that the ninety-day
period to file an action to determine paternity would run from the date of the child's birth rather than the
date of the firgt publication when the publication date precedes the child's birth date, we are till faced with
the Situation that Tanja Adams did nat file her petition to intervene in the Rankin County case until August 4,
which was more than ninety days after both of these potentidly critica dates.

121. Nevertheless, we conclude that Rebecca's claim is saved from this statutory time bar by the
Missssppi Supreme Court'sdecison in Leflore by Primer v. Coleman, 521 So. 2d 863 (Miss. 1988). In
that case, the adminidratrix of Primer's estate had formally suggested to the court that Primer may have



been the father of two illegitimate children but that "they were never adjudicated hislegd children through
adaoption, paternity action or any other legd means as recognized by Mississippi law." 1d. at 864. The
adminigtratrix proceeded to publish for creditors but did nothing to seek aforma determination of Primer's
rightful heirs. More than ninety days after the first publication, the natural mother of these two purported
illegitimate children filed a proceeding to have her children recognized as numbering among Primer's heirs a
law. 1d. at 865. The chancdlor imposed the satutory time bar in Section 91-1-15(3)(c), but, on apped, the
Missssppi Supreme Court reversed. The supreme court said that the adminisiratrix, because of her
knowledge of these children's Satus as potentid heirs, "should have complied with Miss. Code Ann. § 91-
1-29 and had process issued upon [them].” Id. a 869. The court further said that "[s]ince the adminigtratrix
knew of theseillegitimate children, she should have given them notice of the issuance of letters of
adminidgration.” 1d. It, therefore, refused to bar the children's right to seek to sharein their putative father's
estate.

122. We conclude that the decison in Leflore by Primer v. Coleman prevents the gpplication of the
ninety-day time bar in this case. We think that Balsara had sufficient actua knowledge of the potentid right
of heirship in this child to have required her, within a reasonable time &fter the child's birth, to comply with
the formalities of Section 91-1-27 and 91-1-29. Thiswould have required that the child be made a party to
the adminigiration proceeding. In anticipation of the argument that the certified letter to the child's mother
complied with the above-quoted requirement of Leflore by Primer v. Coleman that the child be given
"notice of the issuance of letters of adminigtration,” we hold that the word "notice’ was meant to refer to the
forma citation to appear and answer that is described in Section 91-1-29, i.e., asummons served in
accordance with the gpplicable rules of civil procedure. When aforma summonsis required, amailed letter
isnot a suitable subdtitute. Basaras failure to formaly summons the child after her birth in late April 1997,
at atime when Basara had actud knowledge of the child's potentid claim, prevents Balsarafrom raising the
ninety day time bar set out in Section 91-1-15(3)(c).

V.
Did the chancellor err in awarding attorney's feesto Adcock?

123. Thereis no room for dispute thet, at the time Basara quaified as adminigtratrix of her deceased son's
edtae, she was a proper party to commence awrongful death suit. The statute specificaly providesthat "[t]
he action . . . may be brought in the name of the persona representative of the deceased person for the
benefit of al persons entitled under the law to recover . . . ." Miss. Code Ann. § 11-7-13 (Supp. 1998).
The wrongful deeth Statute recites alist of those persons who may act as the named plaintiff in such an
action but it does not purport to give preference to one potentid plaintiff over another. The only limitation in
the gtatute is that, no matter which of the multiple persons authorized to bring the suit actualy does so,
"there shdl be but one (1) suit for the same death which shdl ensue for the benefit of dl parties concerned .
..." Miss. Code Ann. § 11-7-13 (Supp. 1998).

1124. There can be no contention that Balsara acted precipitoudy in pursuing the wrongful desth claim
before there could be afind determination as to exactly who the beneficiaries of the clam would be. In fact,
it would gppear that, in her capacity as adminigtratrix, Balsara could have been subjected to claims of
derdliction of her duty had she taken no action on the wrongful death clam until after the birth of Rebecca
Brewer. During the period between Rocky Brewer's death and the child's birth, there was no method to
determine the true beneficiaries Snce the unborn child's potentia claim was dependent on the occurrence of



two uncertain future events, namely, (8) that she be born dive and (b) that she prove by clear and
convincing evidence that Rocky Brewer was her natura father. See In re Estate of Davis, 706 So. 2d
244, 247 (Miss. 1998).

1125. During this period of unavoidable uncertainty, it was, nevertheless, helpful that the wrongful desth daim
be diligently pursued. Otherwise, there was the ever-present risk that substantia prejudice could be done to
the clam through delay. Witnesses could be lost or their memories fade to the extent that their evidence
would be less trustworthy. Potential defendants could die, disappear, or become insolvent. Ungathered
physica evidence could be destroyed or lost.

1126. With those consderations in mind, it isimpossible to offer any criticiam of Basara or her atorney for
their decison to pursue the wrongful death claim, even though, at the time, it was impossible to know who
would ultimately reap the benefit of those efforts. Balsara and her attorney could possibly be accused of
some lack of diligence for their decison to inform Rebecca's mother of the pending proceeding by certified
mail rather than by formaly bringing the child in as a party to the Rankin County proceeding, but we do not
find that minor misstep to be an indication that they were embarked on a scheme to deprive Rebecca of her
rights as the possibleillegitimate child of Rocky Brewer.

127. Thereis nothing in the record of this case to indicate that attorney Mooney, once duly authorized by
the chancdlor to pursue thiswrongful deeth dlaim, was anything but diligent in his efforts. The record
reflects that Mooney filed the suit, negotiated the terms of the settlement, prepared adl the pleadings to have
the proposed settlement approved, and obtained a hearing date to have the petition considered. In short,
Mooney did everything necessary, acting in good faith and with due diligence, to obtain the settlement
proceeds for the benefit of the wrongful desth beneficiaries, no matter who those beneficiaries might be.

1128. Baanced againgt those consgderations are the activities of Tanja Adams and her attorney. There can
be little doubt that Rebecca Brewer's mother recelved actud notice within just afew days of the child's
birth that the Rankin County proceedings were underway. We conclude that it is not unreasonable to so
ascribe that actud notice to Tanja Adams and her attorney. Y et, fully aware that a duly-authorized wrongful
desath action had been commenced in another county, Adams appeared in Hinds County Chancery Court
and obtained authority from the chancellor to ingtitute awrongful desth action without informing the court
that another proceeding was aready pending. Adams gppears to have sought permission to ingtitute the
clam in the face of the clear language of Section 11-7-13 directing that "there shall be but one (1) suit for
thesamedegth . . . ." Miss. Code Ann. 8§ 11-7-13 (Supp. 1998). Although Adcock never actualy filed a
separate wrongful degth action, it is aso true that, insofar as gppears in this record, he did not provide any
service that was useful in obtaining the proposed settlement of the claim in the amount of $25,000.
Whatever services Adcock provided to Rebecca Brewer, they were aimed toward establishing her right to
participate in the wrongful deeth claim as the illegitimate child of the decedent - certainly avauable service
to his dlient, but a different service from those necessary to actudly obtain a settlement of the wrongful
death dam itsdf.

1129. On these facts, we conclude that the chancellor was manifestly in error in denying attorney Mooney's
right to payment under a contract that the chancellor himsdf had sanctioned and one that Mooney had, by
al appearances, performed successfully. Insofar as Mooney's services are concerned, their value is the
same whether Rebecca Elizabeth Brewer ultimately establishes hersdlf as Rocky Brewer's child by clear and
convincing evidence or whether, on her failure to do so, the settlement is distributed to those dternate



beneficiaries that would exist if Brewer died childless. For that reason, it Smply makes no sense to deprive
attorney Mooney of any compensation and instead award the full contractua fee to another attorney who
did nothing of vaue in the pursuit of the clam. That part of the chancdlor's judgment must be reversed.
Because we find Mooney's right of compensation is S0 clear as a matter of law, we reverse and render on
thisissue.

VI.
Conclusion

1130. We reverse and remand the chancellor's determination that Rebecca Brewer was the sole wrongful
death beneficiary of Rocky Brewer, deceased. We do s0 because, as of yet, there has been no formal
adversaria proceeding in which all necessary parties were before the court to properly adjudicate the
question of the child's paternity. We decline to find Rebecca Brewer's potentia claim to be time-barred
even though she failed to commence a paternity action within the ninety days set out in Section 91-1-15(3)
(c) because Basara, armed with actua knowledge of this child's potentid claim, failed to make the child a
party to the estate administration proceeding. Asto attorney's fees, we reverse and render the chancellor's
judgment and direct that attorney Mooney's court-sanctioned and fully-performed contract be honored.

1131. Because we conclude that the necessity for this gppea was created by actions attributable to both the
gppellant and the appellee, we determine that the costs of the gpped ought to be equally divided between
them.

132. THE JUDGMENT OF THE RANKIN COUNTY CHANCERY COURT ADJUDICATING
REBECCA ELIZABETH BREWER TO BE THE SOLE WRONGFUL DEATH BENEFICIARY
OF ROCKY ROBERT BREWER, DECEASED, ISREVERSED AND REMANDED FOR
PROCEEDINGS CONSISTENT WITH THISOPINION. THE MATTER OF THE
ENTITLEMENT OF THE ATTORNEY FOR THE APPELLANT TO PAYMENT FOR
SERVICES PERFORMED IN PURSUIT OF THE WRONGFUL DEATH CLAIM IS
REVERSED AND JUDGMENT ISRENDERED DIRECTING THAT THE APPELLANT'S
ATTORNEY'SCONTRACT BE HONORED ACCORDING TO ITSTERMS. COSTS OF
THISAPPEAL ARE ASSESSED ONE-HALF TO THE APPELLANT AND ONE-HALF TO
THE APPELLEE.

KING AND SOUTHWICK, P.JJ., COLEMAN, DIAZ, IRVING, LEE, PAYNE, AND THOMAS,
JJ., CONCUR. BRIDGES, J., NOT PARTICIPATING.



