IN THE COURT OF APPEALS
OF THE
STATE OF MISSI SSI PPI
NO. 1999-K A-01087-COA

BETTY JO CRAIG A/K/A BETTY JOE MIX CRAIG A/K/A BETTY MIX APPELLANT
V.

STATE OF MISSISSIPPI APPELLEE
DATE OF JUDGMENT: 12/08/1998

TRIAL JUDGE: HON. GEORGE B. READY

COURT FROM WHICH APPEALED: DESOTO COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: JACK R. JONES I

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: BILLY L. GORE
DISTRICT ATTORNEY : ROBERT L. WILLIAMS
NATURE OF THE CASE: CRIMINAL - FELONY
TRIAL COURT DISPOSITION: 12/08/1998: OBTAINING A CONTROLLED SUBSTANCE

BY FRAUD - COUNT 1 - SENTENCED TO SIX YEARS

OBTAINING A CONTROLLED SUBSTANCE BY FRAUD
- COUNT 2 - SENTENCED TO SIX YEARS TO RUN

CONSECUTIVELY TO
COUNT 1
DISPOSITION: AFFIRMED - 09/19/2000
MOTION FOR REHEARING FILED: 9/28/2000; denied 12/5/2000
CERTIORARI FILED: 12/15/2000; denied 2/8/2001
MANDATE ISSUED: 3/1/2001

BEFORE KING, PJ, LEE, AND MYERS, JJ.
MYERS, J.,, FOR THE COURT:

1. Betty Jo Craig was convicted in DeSoto County Circuit Court of two counts of obtaining a controlled
substance by fraud and sentenced to Sx years imprisonment on each count, the sentences to run
consecutively. She gppeals and argues that the verdicts were againg the overwhelming weight of the
evidence and that trid counsd was ineffective. We find no error and affirm the circuit court judgment.

FACTS

2. On January 14, 1997, James Randall Crase called Betty Craig and asked if she needed transportation
to adrugstore. Crase and Craig were longtime friends, and she had previoudy asked him for aride to the



drugstore. Unbeknownst to Craig, Crase was being used as a confidential source by law enforcement and
Agent Stanford of the DeSoto County Metro Narcotics Unit had arranged for Crase to take Craig to the
Kroger Pharmacy in Olive Branch and to the Walgreen'sin Horn Lake. At both locations Crase waited in
the car while Craig went insde.

13. Mike McKnatt, the pharmacist a Kroger, testified that he filed a prescription in the name of Eugene
Blackwell for Vicodin ES, aschedule 111 controlled drug. McKnatt was told to fill aVicodin prescription
for a"short black lady, kinda heavy set," the description given by agents of the DeSoto County Narcotics
Unit for Craig. McKnatt could not positively identify Craig at trid as the person he gave the prescription to
but did identify Craig as matching the description.

4. At Walgreen's, Samud Estes, the pharmacigt, filled a prescription in the name of Robert Harris for
Mepergan Fortis. Estes had been contacted by law enforcement authorities and asked to dlow a
prescription for Mepergan, a pain medicine, to go through. Estes was unable to identify Craig asthe lady
who passed the prescription.

5. After Craig and the confidentia source left Walgreen's, they were stopped by agents of the DeSoto
County Narcotics Unit. Lieutenant Kenny Laughter testified that he had been cdled from the pharmacy at
Walgreen's, notified that the prescription had been passed and was given a description of the vehicle that
the informant Crase was driving. After the vehicle was stopped one prescription sack and bottle was found
in the back seet of the vehicle. Craig was placed under arrest and transported to the DeSoto County Jail
where a custodia search uncovered a Walgreen's pharmacy sack containing Mepergan Fortis concealed in
Craig'sbra

116. Loretta Prince, an employee of Dr. Futrell, an ear, nose and throat doctor, testified that she had worked
for the doctor for twenty five years and was familiar with his Sgnature. She testified that the sgnature on
both prescriptions was not Dr. Futrell's and that she had not found any patients by the name of Eugene
Blackwell or Robert Harris in the doctor's records.

117. Craig did not testify and presented no witnesses on her behdf. The jury found Craig guilty of both
counts of obtaining a controlled substance by fraud.

ARGUMENT

WHETHER THE TRIAL COURT ERRED IN FAILING TO GRANT THE MOTION
FOR DIRECTED VERDICT, PEREMPTORY INSTRUCTION, MOTION FOR JNOV
OR NEW TRIAL

118. Craig contends that there was insufficient proof to convict her of the crimes charged. Asis often the
case, Craig has blurred the distinction between weight and sufficiency of the evidence. "Weight" implicates
the denid of amation for new trid and "sufficiency” implicates the denid of motions for directed verdict,
peremptory ingtruction and judgment notwithstanding the verdict. May v. State, 460 So. 2d 778, 781
(Miss. 1984).

9. In reviewing the legd sufficiency of the evidence, our authority to disturb the jury's verdict is quite
limited. Clayton v. State, 652 So. 2d 720, 724 (Miss. 1995). We consider the evidence in the light most
congstent with the verdict. 1d. The prosecution must be given the benefit of "dl favorable inferences that
may reasonably be drawn from the evidence." 1d. We may not reverse unless one or more of the eements



of the offense charged is such that reasonable and fairminded jurors could only find the accused not guilty.
McClain v. Sate, 625 So. 2d 774, 778 (Miss. 1993).

120. In determining whether ajury verdict is againg the overwheming weight of the evidence, the tria court
isrequired to view dl of the evidence in the light most favorable to the verdict. Srong v. State, 600 So. 2d
199, 204 (Miss. 1992). As to matters upon which the evidence was in conflict, the court should assume
that the jury resolved the conflict in amanner consstent with the verdict. Gossett v. Sate, 660 So. 2d
1285, 1294 (Miss. 1995). The court must grant anew trid if it reaches the conclusion, based upon a
review of the evidencein thislight, that to sustain the verdict would work a manifest injustice. Burrell v.
Sate, 613 So. 2d 1186, 1191 (Miss. 1993). Otherwise, the court should deny the motion.

111. Craigs argument is that "[t]he proof failed to identify by credible evidence that [she] participated in a
cime” Thejury is charged with the responsibility of weighing and congdering conflicting evidence,
evauating the credibility of witnesses, and determining whose testimony should be believed. McClain, 625
0. 2d a 781. The jury has the duty to determine the impeachment vaue of inconsstencies or
contradictions aswell astestimonid defects of perception, memory, and sincerity. Noe v. Sate, 616 So.
2d 298, 302 (Miss. 1993) "It is not for this Court to pass upon the credibility of witnesses and where
evidencejudtifiesthe verdict it must be accepted as having been found worthy of bdief." Williams v. State,
427 So. 2d 100, 104 (Miss. 1983).

112. Craig faults the State's evidence as failing to show that she was the person who actualy presented the
prescriptions. While neither of the pharmacists was able to give a postive in-court identification of Craig,
Mike McNaitt, the pharmacist a Kroger Pharmacy, was able to testify that a person matching Craig's
description presented the prescription to be filled. There was dso the testimony of James Crase placing
Craig at each pharmacy and the testimony of police officers that the drugs were found in Craig's possession.
The testimony that the doctor's signature was a forgery was not contradicted.

113. The State's evidence, together with al reasonable inferences drawn therefrom, was sufficient to
support the jury verdict.

THE TRIAL COUNSEL WASINEFFECTIVE AND THE CONVICTION SHOULD BE
REVERSED FOR A NEW TRIAL.

124. Craig contends that the trid counsdl's performance was deficient to the extent that she was denied
effective assstance of counsd, citing the Court to Strickland v. Washington, 466 U.S. 668 (1984).

1125. In support of her argument, Craig contends that Sergeant McClain should have been called asa
witness to tegtify that drugs were not found on Craig during the custodid search and given to McClain.
Craig dso contends that her attorney should have moved for amistrial when she was seen by the jury in
handcuffs during a lunch recess.

116. At trid Belinda Dean testified that she found the Walgreen's pharmacy sack ingde Craig's braduring
the custodia search after Craig's arrest. Dean testified that she then gave the sack and contents to her
supervisor Sergeant McClain as part of standard procedure.

117. Craig's clam must be assessed under atwo-part test established in Strickland v. Washington, 466
U.S. at 687, and followed by the Mississippi Supreme Court in Sringer v. Sate, 454 So. 2d 468, 476
(Miss. 1984). Craig must successfully meet both prongs. Under Strickland and Stringer, Craig must show:



(1) that trid counsdl’s performance was deficient, and (2) that trid counsd's deficient performance
prejudiced her defense. Stringer, 454 So. 2d at 476. The defendant bears the burden of demongtrating that
both prongs have been met. Leatherwood v. State, 473 So. 2d 964, 968 (Miss. 1985). Additionaly,
thereis a strong but rebuttable presumption that an atorney's performance fdls within awide range of
reasonable professiond ass stance and that the decisions made by trial counsel are strategic. Vieleev.
State, 653 So. 2d 920, 922 (Miss. 1995). Application of the Strickland test is gpplied with deference to
counsd's performance, congdering the totaity of the circumstances to determine whether counsdl's actions
were both deficient and prgjudicid. Conner v. State, 684 So. 2d 608, 610 (Miss. 1996). Thetest isto be
applied to the overal performance of the attorney. Strickland, 466 U.S. at 695. With respect to the overal
performance of the attorney, "counsd's choice of whether or not to file certain motions, cal witnesses, ask
certain questions, or make certain objections fal within the ambit of trid srategy.” Scott v. State, 742 So.
2d 1190 (114) (Miss. Ct. App. 1999); Cole v. Sate, 666 So. 2d 767, 777 (Miss. 1995); Murray v.
Maggio, 736 F.2d 279, 283 (5th Cir. 1984).

1118. In this case, there is no support for Craig's contention that Sergeant M cClain would have contradicted
Bedinda Dean's testimony if called on to testify. There is aso no indication that Craig was brought into the
courtroom with handcuffs at any time the jury was present. Decisions on witnesses and objections can be
attributed to attorney tria strategy. In short, Craig has failed to make even a basdine argument that her
counsd was condtitutiondly ineffective.

119. Wefind no error and affirm the circuit court judgment.

120. THE JUDGMENT OF THE CIRCUIT COURT OF DESOTO COUNTY OF CONVICTION
OF TWO COUNTSOF OBTAINING A CONTROLLED SUBSTANCE BY FRAUD AND
SENTENCE OF S X YEARS ON EACH COUNT WITH SENTENCESTO RUN
CONSECUTIVELY ISAFFIRMED. ALL COSTSOF APPEAL ARE ASSESSED TO DESOTO
COUNTY.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MOORE, PAY NE,
AND THOMAS, JJ., CONCUR. IRVING, J., DISSENTSWITHOUT SEPARATE
WRITTEN OPINION.



