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GRIFFIS J., FOR THE COURT:

1. Bilbo Bush gppedsthe trid court’s denid of his motion for post-conviction relief. On gpped he

arguesthat: (1) hispleaof guilty isvoid, (2) thetrid court erred infinding that he pled guilty under Alford,

(3) thetrid court erred in finding no minimum sentence for his aleged crime, (4) he received ineffective

assstance of counsd, and (5) his guilty pleawas not entered voluntarily. We find no error and affirm.

FACTS

92. Despite hisdam of innocence, Bilbo Bushpled guilty to the charge of sexud battery of aten-year-

old girl. Heacknowledged that the State’ s proof, if presented to ajury, would warrant the jury in finding



himguilty of sexud battery. He further acknowledged that it wasin hisbest interest to offer apleaof guilty
under the circumstances. He was sentenced to serve a term of twelve years in the custody of the
Mississppi Department of Corrections withfour years suspended and five years post-release supervison.
Bush was ordered to pay a $2,500 fine aswel as all court costs. He was further ordered, upon release,
to regigter as a sex offender and to be eva uated by a competent psychiatrist or psychologist trained in the
evauationand trestment of sex offenders. Bush filed amationfor post-convictionreief whichwas denied
by the tria court. He now gppedsto this Court.
STANDARD OF REVIEW
113. In reviewing a trid court's decision to deny a motion for post-conviction relief, the standard of
review is clear. Thetrid court's denia will not be reversed absent afinding that the trid court's decison
was clearly erroneous. Smith v. State, 806 So. 2d 1148, 1150 (113) (Miss. Ct. App. 2002).
ANALYSIS

l. Is Bush's plea of guilty void?
. Did thetrial court err in finding that Bush pled guilty under Alford?

14. Since Budh' sfirg two arguments are interrelated, we will discuss them together. Bush contends
that his pleaof guilty isvoid under Missssppi lawv. Hedams he entered apleaof nolo contendere. He
arguesthat this pleais void because Mississippi does not permit apleaof nolo contenderein felony cases.
In support of hisargument, Bush cites Keyes v. State, 312 So. 2d 7, 10 (Miss. 1975), which states that
apleaof nolo contendere is only available in misdemeanor cases, not felony cases. Bush is correct that
apleaof nolo contendereisingpplicable infelony cases. However, the record indicatesthat Bushdid not
enter apleaof nolo contendere. Instead, the record shows that Bush entered avaid pleaof guilty often

referred to as an Alford plea in recognition of the holding by the Supreme Court in North Carolina v.



Alford, 400 U.S. 25 (1970). In Alford, the Court held that Alford’s guilty pleato murder together with
evidence from three witnesses formed a sufficient factud basis for accepting Alford' s plea even though it
wasaccompanied by Alford’ s protestation of innocence. Id. at 37. The court found no congtitutiond error
inacceptingaguilty pleadespite a protestation of innocence, whenthe defendant knowingly and intdligently
concluded that his best interests required entry of the guilty pleaand the trid judge made a determination
on the record that there was strong evidence of actua guilt. 1d.

5. Bush argues the trid court erred in concluding that he pled guilty under Alford. However, after

Bushstated that he fully understood the charge, he and the trid judge engaged inthe following conversation:

Q: I’ve been advised by your attorney that you arerequesting that the court allowyou
to enter what's caled an Alford plea under the authority of the case of Alford v.
North Caralina, that you are tdling the Court that while you are not making an
admission to actudly committing this offense, you are tdling me, the Court, that
yourecognize and agreethat the State of Missis3ppi has proof which, if presented
toajury inthetrid of this case, would warrant a jury in finding you guilty of thet
offense. Isthat what you are teling me, Mr. Bush?

A: Yes, Sr.
Q: And, further, are you tdling me that in light of that evidence which the State has
and which could prove and which would warrant ajury in convicting you of this
offense, that you bdieveit’sinyour best interests to offer this pleaof guilty under
these circumstances?
A: Yes, gr. Yes, gr.
Thus, Bush clearly acknowledged the nature of his plea.
T6. Bushcontendsthat there was no factua basis to his plea of guilt and that no witnessestedtified that

he was guilty of the dleged crime. However, the ten-year-old victim testified that Bush had placed his

finger in her vagina“every morning” for “threemonths.” Furthermore, the State prosecutor stated in detail



what he intended to prove and how he intended to proveit. Before it may accept the plea, the trid court
must have before it substantia evidence that the accused did commit the legally defined offense to which
heisoffering theplea. Corley v. Sate, 585 So. 2d 765, 767 (Miss. 1991). There must be enough that
the court may say with confidence the prosecution could prove the accused guilty of the crime charged.
Id. Upon review, we find there was substantia evidence that Bush committed sexud battery. Thus, the
tria court did not err in accepting Bush's plea under Alford.

. Did thetrial court err in finding no minimum sentence for Bush’s alleged crime?

q7. Busharguesthat the trid court erred infinding there was no minmumsentencefor the dleged crime
of sexud battery. He clams that the minimum sentence is zero years and since the trid court falled to
inform him of the minimum pendty, his sentence should be reversed.
118. “[W]here the statute specifies no minimum number of years of imprisonment, the judge is not
obliged to informthe defendant that no minimum sentenceis provided, or that the minimum penalty he faces
iszero.” Vancev. State, 803 So. 2d 1265, 1269 (116) (Miss. Ct. App. 2002) (citing Bevill v. State, 669
So. 2d 14, 18 (Miss. 1996). Thus, Bushhad no right to be informed that the statute contains no minimum
sentencing requirement or that the minimum penaty was zero years. Nevertheless, thetrid judgeinformed
Bushthat the minimum sentence for the crime charged was “any term of years. . . upto 30 [years].” Zero
yearsfdlswithin that time frame. Thus, thisissueis without merit.

V. Did Bush receive ineffective assistance of counsel?

T9. Bush contends he received ineffective assistance of counsd. The standard applied to claims of
ineffective assstance of counsdl wasfirgt articulated by the United States Supreme Court inStrickland v.
Washington, 466 U.S. 668 (1984). To prove ineffective assstance of counsdl, Bush must demondtrate

that his counsd's performance was deficient and that this deficiency prejudiced his defense. 1d. at 687.



The burden of proof rests with Bush. McQuarter v. Sate, 574 So. 2d 685, 687 (Miss. 1990). Bush
contends that his counsel was deficient since he faled to explain the consequences of a plea nolo
contender e and misrepresented the Alfordrule. Asdiscussed previoudy, therecord reflectsthat Bush did
not enter a plea of nolo contendere, but instead pled guilty under Alford. Thetrid judge clearly explained
to Bush the consequences of pleading guilty under Alford and therefore did not misrepresent the rule.
910. Bush dso cdams his attorney gave him erroneous advise and “threatened” that if he went to trid,
he would recaive twenty to thirty years. We find nothing wrong with a lawyer informing his dient of the
redities of the gtuation. The record indicates that the evidence proffered by the State was strong. The
State’ s proof included the testimony of the ten-year-old victim, the victim’ smother, and the physcian who
observed a vagind abrasion suffered by the victim, which the physcian opined was caused by digital
penetration. Thus, therewassufficient evidenceagaing Bush. Therefore, thedefensecounsd’ sgenerdized
prediction that Bush might receive the maximum pendty of thirty yearsif he went to trid and was found
guilty isinsufficient to entitle Bush to any post-conviction relief.
11. In a pog-conviction rdief proceeding, the post-conviction applicant must demondgtrate with
Specificity and detail the eements of the dlam. Woodward v. State, 635 So. 2d 805, 808 (Miss. 1993).
Uponreview, wefind thetria court was correct in ruling that Bushdid not meet this burden. Thus, wefind
no error.

V. Was Bush' s guilty plea entered voluntarily?
112.  Bush contends that his guilty pleawasinvoluntary snce his lawyer told hmthat if he did not enter
a plea of guilty, he would be sentenced to thirty yearsin prison. However, the record reflects that Bush
was advised of his congtitutiond rightsand the consequences of hisquilty plea. Bush stated under oath that

his pleaof guilty was made fredy and voluntarily without any threatsor promises. Statementssuch asthese



madeinopen court under oath are viewed ashighly credible. Gablev. State, 748 So. 2d 703, 706 (111)
(Miss. 1999). Furthermore, if the defendant is advised regarding the nature of the charge and the
consequences of the plea, then the pleais congdered voluntary and intelligent. Alexander v. State, 605
So. 2d 1170, 1172 (Miss. 1992). A trid judge may disregard the assertions made by a post-conviction
movant where, as here, they are substantially contradicted by the court record of proceedings that led up
to the entry of judgment of guilt. Whitev. State, 818 So. 2d 369, 371 (14) (Miss. Ct. App. 2002).
Therefore, Bush's argument that his guilty pleawas not entered voluntarily is without merit.

113.  Uponreview, wefind the trid court was correct indenying Bush’ smotionfor post-conviction relief.
Therefore, we find no error.

114. THEJUDGMENTOFTHE CIRCUIT COURT OF ITAWAMBA COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGESAND LEE, P.JJ.,IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ., CONCUR.



