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IRVING, J., FOR THE COURT:
1. Inthis medica mal practice case, Bobby T. and Peggy Williams sued Bobby’ sdoctors asthe result
of a five-inch hemostat being left in his body during surgery. The case was presented to a jury which
returned a verdict againgt the doctors and awarded damages to Bobby in the amount of $10, 000. The
jury did not return any damages for Peggy on her logt of consortium claim.
92. After thetrid court denied amotion for anew trid or an additur, the Williamses filed this apped
inwhichthey argue that they should have beengranted adirected verdict onthe issue of lighility. They dso

dlege that counsd for the hospitd engaged in improper dosing argument and that the jury was improperly



and unduly influenced by bias, prgudice or passon and outsde sources. Findly, the Williamses contend
that the jury was unduly concerned with the liability of the hospitd, that the damages awarded were
contrary to the overwheming weight of the credible evidence, and that Mrs. Williams suffered some
damages dthough the jury falled to award her any.
FACTS

113. Inadditionto themedica mal practicedamagaing the doctors, the Williamsesalso brought adam
agang DeltaRegiond Medica Center Hospita under the Mississppi Torts Clam Act. Thisdamaganst
the hospital wastried by the judge who awarded ajudgment againgt the hospital inthe amount of $50,000.
This separate judgment is not part of this gpped.
14. This apped only concerns the $10,000 jury verdict rendered againgt the doctors.
5. The doctors admitted that a surgica instrument, a hemostat, was left inWilliams spelvis during one
of two surgeries. OnMarch 24, 1998, Dr. Hugh Gamble, 11, performed aresection of an abdomina aortic
aneurysm on Williams. On May 25, 1998, Dr. John Brooks performed a repair of aleft direct inguind
herniaand arepair of an incisond herniaon Williams. The doctors asssted each other in the surgeries.
It was during one of these surgeries that the hemostat was left in Williams s bodly.
T6. A CT scanwastakeninMay 1999 that reveal ed the presence of the hemostat. The hemostat was
not removed until July 8, 1999, because Williams was preparing to undergo heart surgery in May of 1999
when the hemostat was discovered. It wasfifty-sevendays fromthe discovery of the hemostat until it was
removed.

ANALY SIS AND DISCUSSION OF THE ISSUES

1. Whether thetrial court erred infailing to grant a directed verdict on theissue of liability



7. “ThisCourt conductsade novo review of motions for directed verdict. . . . If the Court findsthat
the evidence favorable to the non-moving party and the reasonable inferences drawn therefrompresent a
question for the jury, the motion should not be granted.” Pace v. Fin. Sec. Life of Miss,, 608 So. 2d
1135, 1138 (Miss. 1992).

18. Although it is undisputed that the indrument was I€ft in Williams during surgery, this does not
resolve the question of liability. While the doctors performing the surgery are responsible for counting the
ingrumentsduring and following the procedure, the doctors may and do delegate the physicd countingto
NuIrses.

T9. As a separate discussion, DeltaRegiona Medica Center admitted itsstaff falled to insure that the
ingrument count was properly performed and reported to Drs. Brooks and Gamble thet dl the insruments
had been accounted for when, in fact, one insrument was left in Williams s pelvis.

910. Dr. Renea Dotson testified as an expert witness for the defendants/appellees. She tedtified that
after havingvisudly inspected the area of the operation and pa pating the exposed areas and uponrecaving
acorrect instrument count, a surgeon should close the operationwound without further manipulation. She
stated that the excess handling of the body’ s internd organs could cause post-operative adhesions. Dr.
Dotson explained that the hemostat was found in Williams spevis betweenthe folds of the small intestine
and would not have been visible or pa pable under the circumstances.

11. Dr. Gambletedtified for thejury as to the surgery performed on Williams. He testified asto the
visud inspectionof the operationareaand that he papated in that field. He aso tedtified that the hemostat
was notinanareawhereit could be seen or papated following the aneurysm repair. Dr. Gamble testified

that if the instrument count had been reported as incorrect, that an x-ray would have been taken to show



the location of the instrument. He testified that he would not have closed without an x-ray if he had been
advised that an ingrument was missng.
f12.  Dr. John Brooks aso testified, congstent withthe testimony of Drs. Dotsonand Gamble, as to the
procedurefor searching for and locating the hemostat if he had been advised by hospital personnd that the
indrument was missing.
113. Theplaintiff’s expert withesswas Dr. E. B. Klder, J. Histestimony wasnot in conflict with thet
of Drs. Dotson, Gamble, and Brooks as to what occurs during surgery when an ingrument count is
reported asincorrect. Dr. Kleier agreed that if the doctors had been told by the hospitd’ s surgery crew
that the instrument count was incorrect, that this would not have happened.
14. InColemanv. Rice, 706 So. 2d 696 (Miss. 1997), cited by the gppdlant, asoonge wasleft indde
the abdomen of apatient. On gpped, the supreme court remanded the case for further proceedingswhere
the circuit court had granted summary judgment for the defendant doctors. The court stated that leaving
anobject ina paient isnot negligence per se, but raises a presumption of negligencewhichthe surgeonmay
rebut or explain. Id. at (112) 699. Inthe present case, the doctors offered an explanation as to how a
hemostat could be lft in a patient.
115. Congdering the testimony beforeit, the trid court was correct insubmitting the issue of liability to
the jury. Given that the jury returned averdict for the Williamses, we cannot say that even if the decison
of thetria court wasincorrect, that thereis cause for reversal.
2. Whether the hospital improperly argued before the jury in closing argument
116.  Williams contendsthat certain comments made by the attorney for Delta Regiona Medica Center

during dosng argument created a bias and pregjudice which should result in a new trial on the issue of
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damages.
f17.  Two objections were raised during the argument. Thefirst came after the following:
As | see where we are today in this state, the civil justice system that’s designed to
compensate someone who has been injured, a system that was designed to settle disputes
isinacrigs. The system suddenly hasresolved itsdf into asystem where people have been
encouraged to exaggerate their complaints and then has rewarded them for that
exaggeration.
The objectionwas sustained. Therewasno request that thejury be admonished to disregard the Satements.
118. The second objection was based on a comment by the hospitd’s attorney that the defendant’s
Exhibit 42 would be provided to the jury. Thisexhibit contained Williams smedicd recordsto counter the
damthat Williams suffered any substantial or other injuries or damages as aresult of the hemodtat being in
his body. Counsd went through the records commenting on the contents and pointing out that the records
did not support Williams sdlegations. Thereisno indication that counsd’ s comments were ingppropriate.
Wefail to see how either of these remarks would be the basis for anew trid.
3. Whether Bobby Williamsis entitled to an additur
919.  Under thisassgnment of error, the Williamses argue that there were $34,000 ingtipulated medica
expenses and that the jury only awarded $10,000. The doctors contend that there wasno stipulation and

that they stipulated only that Mr. Williams claimed to have $34,000 in damages as aresult of their dleged

negligence! The Williamses offer little argument to support this issue other than the amount of the aleged

! The record reflects the following stipulation:

(COUNSEL FOR THE DOCTORS) Y our Honor, | would offer thisasaway to resolve
this and move dong. | would agree to entering into a stipulation with Plaintiffs that their
clam for medicad expenses as aresult of the dleged negligence of the Defendant isin the
amount of $33,000 and whatever that work out to [sic]. That istheir daimed amount, and
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dipulation and reiterating that Mr. Williams knew he had the hemodtat in his body for fifty-seven days.
920. Ofthe nearly $34,000indamagesclams, only approximately $5,700 rel atesto the cost of removing
the hemogtat from Williams. Also included in the $34,000 claimed by the Williamsesis the cost of the CT
scan when the hemogtat was discovered in May 1999. This CT scan was requested by Williams's
cardiologist in preparation for cardiac bypass surgery.  The amount claimed also included the cost of
additiond incisond hernia repair surgery which was performed in April 2000 after the hemostat was
removedinduly 1999. Williamscdamed asan additiond theory of negligencethat theincisond herniarepair
by Dr. Brooks in May 1998 was negligent, but the appeal does not contain argument on this alleged
negligence.
921. The Court’s authority to grant an additur isfound in Mississppi Code Annotated 11-1-55
(Rev. 2002):
The supreme court or any other court of record ina case inwhichthe money damageswere
awarded may overrule a motion for new tria or affirm on direct or cross agppedal, upon
condition of an additur or remittitur, if the court finds that the damages are excessve or
inadequate for the reasonthat the jury or trier of the factswasinfluenced by bias, prejudice,
or passion, or that the damages awarded were contrary to the overwhelming weight of
credible evidence. If such additur or remittitur be not accepted thenthe court may direct a
new trid on damages only. If the additur or remittitur is accepted and the other party
perfectsadirect apped, then the party accepting the additur or remittitur shal have the right
to cross appeal for the purpose of reversing the action of the court in regard to the additur
or remittitur.
Thus, an additur may be awarded: (1) if the court finds that the jury was influenced by bias, prgjudice, or
passion or (2) if the damageswere contrary to the overwhedming weight of credible evidence. Rodgersv.

Pascagoula Public School Dist., 611 So. 2d 942, 944 (Miss. 1992). In addition, “the party seeking the

those expenses were incurred.



additur has the burden of proving his injuries, damages and loss of income. In determining whether this
burden is met, the Court must review the evidence in the light most favorable to the defendant, giving that
party al favorable inferences that reasonably may be drawn therefrom.” 1d. at 945.
922.  Looking a the evidence favorably toward the doctors, we are unable to find that the verdict was
the product of bias, prgudice or passon. There was no direct evidence that the hemostat caused any
particular problem for Williams. During the time he was aware of the hemodtat, he was recovering from
heart surgery. Atthetime hewasretired and, apart fromthe actual cost of the additiond surgery to remove
the hemodtat, there was no particular evidence of damages. The amount awarded by the juryismorethan
the cost of the surgery to remove the hemodtat, whichWilliams stateswas $5,700. We, therefore, find that
thereis support for the jury’ sfindings.

4. Whether Peggy Williamsis entitled to a loss of consortium damages
123.  Mrs. Williams a'so sought damages as aresult of the hemostat being left inher husband after surgery.
Shetedified that “she was afraid for im” and that she was“afrad to snuggle up [to him] at night.” Shedso
tedtified, “We just can’'t have sexud relationship anymore. . ..
24. Mrs. Williamstedtified that at the time the hemostat was discovered, she found her husband ontwo
occasions when he was very white, cold and dammy to the touch. She later testified that he had smilar
episodes as early as1990. There was no medica testimony relating these episodes to the hemodtat.
125. Asprevioudy discussed, the fifty-saven days in which Williams was aware of the presence of the
hemostat were also days in which Williams was recovering from open heart surgery. None of his
complaints were ever specificaly attributed to the hemodtat.

926. Astothelossof sexud relaions, there was never any connection established betweenthe hemogtat



and loss of sexud function. In fact, Mrs. Williams testified that her husband suffered from erectile
dysfunctionbefore ether of the surgeries performed by Drs. Brooks and Gamble. She admitted that hewas
on Viagraand that he was taken off Viagra after he underwent heart surgery. She stated that their family
physician attributed the problem to heart disease.
927.  In American National Ins. Co. v. Hogue, 749 So. 2d 1254 (1 29)(Miss. Ct. App. 2000), this
Court stated:
The questionquite Smply iswhether based onthe evidence presented the jury had to award
damages for a loss of consortium. A spousg's right of recovery on this clam islimited to
loss of society and companionship, interference with conjugd rights and providing
previoudy unnecessary physicd assstance. Tribblev. Gregory, 288 So.2d 13, 17 (Miss.
1974). When the jury awarded no loss of consortium damages, they rejected as either
irrelevant or unconvincing the .. . . testimony concerning [the husband’ s damages. . . .
In discussing thisissue, the Missssppi Supreme Court stated that even when “[t]here was no evidence on
the issue of consortium damage except the testimony of [the spouse] hersdf,” then the “jury is free to
disbelieve her.” Alldread v. Bailey, 626 So. 2d 99, 102 (Miss. 1993)(quoting Anderson v. Mutert, 619
S.\W. 2d 941, 945 (Mo. App. 1981)).
728. Inreviewing Mrs. Williams stestimony, we are unable to find that she suffered any |oss specificaly
related to the presence of the hemostat. We find no error in the jury’ sfailure to award her damages.
5. Whether the jury was unduly concer ned with the liability of the hospital
129. During the deliberations, the jury sent anote to the judge which stated, “ Are the doctors hired by
the hospital, do they just have operating privileges.” After conferring with the lawyers, the court told the jury

to just rely on their collective memory. No objection was raised at thet time by the Williamses. In fact, no

specific objection was raised which would relate to this argument on gpped.



130. Thefaluretoraiseanissueinthetria court by way of objectionor otherwise barsthe appdlant from
rasngthisissuefor the firsg imeonappedl. Triplettv. City of Vicksburg, 758 So. 2d 399, 401 (19)(Miss.
2000); Shaw v. Shaw, 603 So. 2d 287, 292 (Miss. 1992).
131. Evenwithout the procedural bar, we find nothing in the Williamses argument which supportsthis
ISsue on apped.

6. Whether the jury was improperly influenced by bias, prejudice, or passion
132. This argument is based on the $10,000 jury verdict and the Williamses' argument that they
incurred $34,000 indamages. Again, the doctors dispute both that the amount of damages was stipulated,
and that the jury verdict does not accurately reflect the damages sustained by Williams  Contrary to the
Williamses argument, the amount of medical expenses was contradicted and there was no admission of
negligence on the part of the doctors. As stated by Williams, the cost of the surgery to remove the hemogtat
was less than $6,000.
133.  Muchis made of the fact that Williams experienced back pain al the time that the hemostat was in
hisbody and that this dlegedly restricted his ability to play galf during the twelve to Sxteen month period that
the hemogtat wasinhisbody. Severd family membersand friendstestified asto hispain and difficulty playing
golf. The problemisthat thereisno medicd testimony which reflects that the hemogtat in his body wasthe
cause of or related to the back pain.
134.  Without support in the record, we are left with the decision of the jury and find no error in that
decison.

7. Whether the jury was unduly influenced by outside sources

135. On May 8, the U. S. Chamber of Commerce issued a news release attacking the Missssippi



judicid system, specificdly large jury verdictsand lawsuitsinMissssppi. Thetrid inthiscasewasfromMay
6 to May 13. During abench conference, the tria judge expressed concern that “the Court is very much
concerned that thesetypes of questionsin this climate, that dmaost daily we have articles appearing about the
number of lawsuits againg loca physdans in the Deltaarea” The court sustained the defendant doctors
objection to questioning by the plaintiffs as to whether it is common for doctors to refuse to criticize other
doctors. Thetrid judge made other remarksinthe bench conference, saing, “For the record, I’m going to
go further and to say, and | bdieve one Judge even ruled, that such publicity that is currently going onin
another medica mapractice suit iskin to acampaign.”

136. These comments by thetrid judge were not made in open court and there is no indication that this
particular jury wasinfluenced by any of the publicity which may have been in the locd or nationd media. In
fact, the jury was thoroughly questioned regarding the influence of tort reform and the U. S. Chamber of
Commercearticlesduring vair direby plantiffs counsel. The jury agreed to try the case based onthefacts,
the evidence, and the trid court’singructions. Apart from the appellant’ s speculations, thereisno evidence
to support thisissue on apped.

137.  Also, this issue was not raised by the Williamses in the trid court and is not properly before this
Court. Triplett, 758 So. 2d at 401 (19); Shaw, 603 So. 2d at 292. Consequently, we can find no error.
1138. Itisnaot the place for this Court to replace its judgment for that of thetrid court, nor can the Court
enter into speculationas to what would have happened if proper objections had beenraisedin the trid court.
We, therefore, find that the judgment of the jury and trid court will be affirmed.

139. THE JUDGMENT OF THE CIRCUIT COURT OF WASHINGTON COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

10



KING, C.J., BRIDGES AND LEE, P.JJ., MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.
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