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GRIFFIS, J., FOR THE COURT:
1. Carlton Dearman pled guilty to the sdle of acontrolled substanceinviolaion of Missssppi Code
Annotated section41-29-139 (Rev. 2004). Dearman was sentenced to serve thirty years inthe custody
of the Missssppi Department of Corrections with twenty years suspended, five years of post-release
supervision, and afine of $250.
12. Dearman, pro sg, filedamotionfor post-convictionrdief, whichwas denied by the trid court. On
appeal, Dearman asserts the fallowing errors: (1) the trid court abused its discretion in denying an

evidentiary hearing, (2) his guilty plea was induced by threats, coercion, fear, and deception, (3) he was



denied his condtitutiond right to a speedy trid, (4) the indictment was defective and, therefore, he received
an illegd sentence, (5) he recelved ineffective assistance of counsel, and (6) the tria court abused its
discretion again when it failed to rule on the pending motions.
STANDARD OF REVIEW
113. In reviewing a trid court's decision to deny a motion for post-conviction reief, the standard of
review isclear. Thetrid court's denid will not be reversed absent afinding that the trid court's decison
was clearly erroneous. Smith v. State, 806 So. 2d 1148, 1150 (13)(Miss. Ct. App. 2002).
ANALYSS

l. Evidentiary Hearing
14. Dearman mantans that he was denied an opportunity to present evidence supporting his dams
of errors by thetrid court. He dlamsthat he was entitled to an evidentiary hearing under the Missssppi
UniformPost-ConvictionCollateral Relief Act, Missssppi Code Annotated Sections 99-39-1t0 29 (Rev.
2000).
5. Theright to anevidentiary hearing is not guaranteed. Mississippi Code Annotated Section 99-39-
19(1)(Rev. 2000) provides that the trid judge has discretion in dlowing an evidentiary hearing:

If the motion is not dismissed at a previous stage of the proceeding, the judge, after the

answer is filed and discovery, if any, is completed, shdl, upon a review of the record,

determine whether an evidentiary hearing is required. If it appears that an evidentiary

heeri_ng is not required, the judge shdl make such disposition of the motion as judtice shdl

require.
Thetrid court isgmply not required to grant an evidentiary hearingon every petitionit entertains. Rowland
v. Britt, 867 So. 2d 260, 262 (18)(Miss. Ct. App. 2003), citing McMillian v. Sate, 774 So. 2d 454

(16)(Miss. Ct. App. 2000).

T6. Trid courts are authorized to dismiss post-conviction relief mations if there are no disputed or



disputable facts. Dearman’ s petition for post-conviction rdief fallsto include any affidavits, other than his,
or evidence to support hisclams. This Court has consstently held that mere dlegations in the pleadings,
otherwise undisputed, are not sufficdent to require an evidentiary hearing. McCuiston v. Sate, 758 So.
2d 1082, 1085 (19)(Miss. Ct. App. 2000), citing Colev. State, 666 So. 2d 767, 777 (Miss. 1995). The
plea agreement signed by Dearman thoroughly explained the proceedings and the effect of his pleading
guilty. Therefore, by Sgning the petition, Dearman affirmed that he understood the consequences of his
guilty plea. It wasnot error for the trid judge to deny Dearman an evidentiary hearing.
1. Involuntary Guilty Plea

q7. Dearman dlamsthat his pleawasinvoluntary because of threatsmade by his attorneys. Dearman
dams that he was coerced into pleading guilty by his attorneys advice that he would face charges as a
habitua offender if he went to trid.

18. At the outset, we recognize that Dearman has the burden of proving that the guilty plea was
involuntary by a preponderance of the evidence. Brown v. State, 876 So. 2d 422, 423 (14)(Miss. Ct.
App. 2004); McClendon v. State, 539 So. 2d 1375, 1377 (Miss. 1989). "It is an gppdlant's duty to
justify his arguments of error with a proper record, which does not include mere assartions in his brief, or
thetrial court will be consdered correct." American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387,
1390 (Miss.1995). Factsalleged to exist by Dearman must be proved and placed before this Court by
arecord certified as required by law; otherwise, we cannot know of thar existence. Phillipsv. Sate, 421
So. 2d 476, 478 (Miss. 1982). Dearman fails to support his dlegaions by facts established within the
record. Thereisno transcript of the pleahearing. Dearman merely offersthe pleaagreement as an exhibit
attached to hisappellate brief. The existence of his clams within his brief aone cannot be relied upon by

this Couirt.



T9. We are limited by the record before us on gpped. Without more information contained in the
record, this Court is unable to determine whether the weight of the evidence supportsthe verdict. Thus,
we find that Dearman has failed to establish the facts he asserts support his argument. Therefore, the trid
court must be deemed correct in the holding that the factua basis for the conviction of Dearman existed.
We find no merit to thisissue.
1. Defective I ndictment.

910. Dearman dso argues that the indictment was defective given the lack of evidence. It isawdl-
settled principle of law that a vdid guilty plea admits dl dements of a formd charge and operates as a
waiver of dl non-jurisdictiona defectscontainedinanindictment againgt adefendant. Reeder v. Sate, 783
So. 2d 711, 720 (1136)(Miss. 2001), citing Brooks v. Sate, 573 So. 2d 1350, 1352 (Miss. 1990). The
sgned guilty pleapetitionindicates that Dearman was informed of the charges againgt him. Therefore, by
pleading guilty, Dearmanwaived his right to gpped based upon the indictment. Thisissueis aso without
merit.

V. | neffective assistance of counsel.
11. Thegandard applied to clams of ineffective assstance of counsd wasfirgt articulated in
Srickland v. Washington, 466 U.S. 668 (1984), by the United States Supreme Court. To prove
ineffective assistance of counsdl, Dearman must demondrate that his counsd's performance was deficient
and that this deficiency prgudiced Dearman's defense. 1d. at 687. The burden of proof rests with
Dearman, and we will measure the dleged deficiency within the totdity of circumstances. Hiter v. Sate,
660 So. 2d 961, 965 (Miss. 1995); Carney v. State, 525 So. 2d 776, 780 (Miss. 1988); Read v. State,

430 So. 2d 832, 839 (Miss.1983). However, a presumption exists that the attorney's conduct was



adequate. Burnsv. State, 813 So. 2d 668, 673 (114) (Miss. 2001); Stringer v. Sate, 454 So. 2d 468,
477 (Miss. 1984).

12. Dearman contends that his counsd was ineffective due to the following reasons. (1) his

counsd failed to investigate “the record or the law,” (2) his counsd did not pursue Dearman’s complaints
about the indictment, (3) his counsd did not advocate Dearman’ s right to a speedy trid, (4) his counsel
falled to chdlenge the absence of alab’ s confirmationthat the controlled substance wasinfact oxycodone,
(5) hiscounsel coerced hminto pleading quilty, (6) hiscounse “ingructed Dearman to lie at the guilty plea
hearing and threatened Dearman with thirty mandatory years as a habitua offender if he failed to do so,”
(6) his counsd’ s “cumuldive errors’denied Dearman’s Sixth Amendment right to effective assstance of
counsd!.

113. Dearmanemphasized hisattorney’ sfalureto file motions to dismiss on the grounds of due process
and speedy trid violaions in arguing his counsd’ sineffectiveness. Dearman entered a quilty plea. The
Missssppi Supreme Court has held that a guilty pleawaivesthe right to a speedy trid and, therefore, will
not be abass for relief on a motionfor post-convictionrdief. Andersonv. State, 577 So. 2d 390, 391-
92 (Miss. 1991). Dearmansigned the guilty pleapetitionas evidenced by the exhibit he provides attached
to his appdlate brief. Therefore, we find this part of the issue to be without merit.

14.  Wefind no merit to Dearman’s other argument. Dearmanmust assert some critical evidence that
would have been discovered had it not been for counsd's alleged deficiencies. Ivy v. State, 589 So. 2d
1263, 1265 (Miss. 1991). Dearman makes no such dlegation establishing his arguments as credible.
Furthermore, Dearman failed to object to counsdl's representation when given the opportunity. Theplea

agreement that Dearman sgned specifically addressed the adequacy of his counsel and he offered no



complaint. Upon review, wefind thetria court was correct in ruling that Dearman did not meet hisburden
of proof. Thus, we find no error.

V. Abuse of discretion.
115. Hndly, Dearman argues that the trid court erred by refusng to dispose of Dearman’s pending
moations before accepting his guilty plea. Specificdly, Dearman avers that his“motion for demur” and his
“motion to quash [the] indictment” should have been consdered. The signed plea agreement waived his
right to chdlenge the evidence againg him. The acceptance of the pleaagreement disposed of dl pending
motions.
116. THE JUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO RANKIN COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ. CONCUR.



