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ROBERTS, JUSTICE, FOR THE COURT:

1. The question before us today is where does a cause of action in awrongful desth case occur or accrue
for venue purposes. This case comes to us from an order dated May 27, 1992, granting certification for
interlocutory apped to Drs. Charles Dewayne Burgess and Kurt Frederic Bruckmeier pursuant to Rule 5 of
the Mississippi Supreme Court Rules2) Burgess and Bruckmeier are appedling the Simpson County Circuit
Court's denid of their mation for change of venue. Appd lants present the following issue for review:

In an action brought pursuant to Mississippi's Wrongful Death Statute, Miss. Code Ann.
811-7-13, for damages allegedly resulting from negligence arising out of medical care and/or
treatment rendered to decedent by defendants, is venue proper in the county where
defendants reside and the alleged negligence occurred or in the county wher e decedent died.

FACTSAND PROCEDURAL HISTORY

2. On June 28, 1989, Edward L ucky, the decedent, was admitted to Forrest Generd Hospital where he
came under the care and supervision of the appellants, Dr. Charles Dewayne Burgess, and Dr. Kurt
Frederick Bruckmeier. Both Drs. Burgess and Bruckmeier were residents of Forrest County, Mississppi.



After being admitted to the hospital the decedent received a series of Ativan injections and thereafter [gpsed
into acoma. The decedent was ill in a comawhen he was discharged from Forrest General Hospital on
August 21, 1989. Without ever regaining consciousness, Edward Lucky died in Simpson County,
Missssippi, on August 28, 1989.

3. On June 18, 1991, Wisey S. Lucky (Lucky), the decedent's widow, filed a complaint in the Circuit
Court of Simpson County againgt the gppellants. An amended complaint was filed on February 13, 1992.
Forrest Genera Hospital was aso origindly made a defendant to the suit, but was later dismissed. Lucky's
complaint aleged that she was entitled to recover damages pursuant to Miss. Code Ann. 811-7-13 on
behdf of Edward Lucky's wrongful death beneficiaries. The complaint aleged that the decedent died as"a
direct and proximate result of the negligence, gross negligence, and deviations from the standard of care' by
Drs. Burgess and Bruckmeler.

4. A motion for change of venue to Forrest County was filed by both Drs. Burgess and Bruckmeier.
Appdlants argued alack of venue in the Circuit Court of Smpson County. The lower court denied the
motions, holding that pursuant to Miss. Code Ann. 811-11-3, the wrongful desth action accrued in
Simpson County since that was the place of decedent's death. Subsequently the lower court, pursuant to
Rule 5 of the Missssppi Supreme Court Rules, denied certification "that a substantid basis exigsfor a
difference of opinion on aquestion of law. . . ." Appdlants petition for interlocutory appeda was granted by
this Court on June 3, 1992.

DISCUSSION

5. The gppdlants, Drs. Burgess and Bruckmeier, argue that a cause of action for wrongful death, ina
medica negligence context, occurs and accrues for venue purposes in the county where the negligence took
place. Lucky, on the other hand, maintains that wrongful degth is a cause of action separate and distinct
from medica negligence and that it accrues only at the time of death and therefore, under Missssppi's
general venue datute, the county of degth is aproper venue.

116. Lucky filed suit against Drs. Burgess and Bruckmeier pursuant to Miss. Code Ann. §11-7-13,
Missssppi'swrongful death statute, which reedsin part:

Whenever the degth of any person shdl be caused by any red, wrongful or negligent act or omisson .
.. aswould, if death had not ensued, have entitled the party injured or damaged thereby to maintain
an action and recover damages in respect thereof . . . and such deceased person shdl have left a
widow or children or both, or husband or father or mother, or sister, or brother, the person or
corporation, or both that would have been liable if death had not ensued, and the representatives of
such person shall be ligble for damages, notwithstanding the degth. . . .

7. Mississippi's wrongful deeth statute does not contain a specific provision regarding venue; therefore,
Miss. Code Ann. 811-11-3 (Supp. 1995), the state's genera venue statute, must be relied upon in wrongful
degth cases. Miss. Code Ann. §11-11-3 provides in pertinent part:

Civil actions of which the circuit court has origind jurisdiction shal be commenced in the county in
which the defendant or any of them may be found or in the county where the cause of action may
occur or accrue. . . .

(emphasis added).



118. In order to determine permissible venues in awrongful desth cause of action, it must first be determined
where the cause of action occurred or accrued. There are three possible dternatives to this question in a
wrongful desth action. The cause of action occurs and/or accrues. one, in both the county where the death
occurred and the county where the aleged negligence took place, if they are different; two, only in the
county where the negligence that led to the death occurred; or three, only in the county where the decedent
died. Thereis no conggtent treetment of thisissue among other jurisdictions in which a generd venue statute
isused in wrongful death actions.

9. There are rlevant Mississppi cases concerning venue, wrongful desth actions and when a cause of
action occurs and accrues. The firgt dternative of venue being proper in both the county where the deeth
took place, aswell as the county where the negligence occurred, is the aternative most consstent with this
Court's prior holdings.

110. In Owens-Illinais, Inc. v. Edwards, 573 So.2d 704, 706 (Miss. 1990), a statute of limitations case,
the Court, quoting Rankin v. Mark, 238 Miss. 858, 120 So.2d 435 (1960), stated that "[a] cause of action
accrues only when it comes into existence as an enforceable claim; that is, when the right to sue becomes
vested.” The Court in Gentry v. Wallace, 606 So.2d 1117 (Miss. 1992), was faced with the question of
when the tatute of limitations begins to run in awrongful death action slemming from medica negligence.
The Gentry Court held that in awrongful death case "the cause of action does not accrue until the death of
the negligently injured person.” 606 So.2d at 1119. The Court went on to sate:

Wrongful desth is a separate and distinct cause of action, which can be brought only by the survivors
of the deceased. Miss. Code Ann. 811-7-13(1972 and Supp. 1991). Without and until the degath of
Mary Gentry, there was no cause of action under the wrongful deeth statute to trigger the two year
datute of limitations. . . .

Asit gands, theruling of the trid court erroneoudy assumes that wrongful death and medica
negligence causes of action are synonymous. However, wrongful deeth has been recognized as a tort
separate and distinct from other persond injury actions.

Gentry, 606 So.2d at 1119-20. (citations omitted).

7111. Although the above-cited cases do not contain venue issues, they seem to indicate that a wrongful
desth action does not accrue until the desth of the negligently injured person. This being the case, Smpson
County, the county where the decedent died, would be a county of appropriate venue. However, there is
nothing to suggest that venue may be proper in but one county.

112. The Mississppi case most relevant to theissue at bar isFlight Line, Inc. v. Tanksley, 608 So.2d
1149 (Miss. 1992). In that case, this Court held that a cause of action does not necessarily "occur” and
"accrue’ a the sametime or place. In Flight Line, Tankdey filed acomplaint in Warren County againgt
Hight Line, Inc., adomestic corporation with its principa place of busness in Rankin County, dleging
"persond injuries said to have been proximately caused by the negligent arrangement and stowage [at the
Vickshurg-Warren County Airport] of the cargo of heavy equipment prior to the flight to Chicago and
thereafter by the failure to supervise the unloading of samein Chicago.” I d. at 1154. Tankdey aleged that
his back was injured in Chicago while he was hel ping to unload a heavy motor from the plane. The plane
shifted causing the tail to hit the ground with the nose at a forty-five degree angle. When this happened,



Tankdey, who wasin therear of the plane, "was on the receiving end of the heavy motor.” 1d. at 1154.

113. Hight Line complained that venue was improper in Warren County, arguing that the cause of action
occurred and accrued in Chicago, the place the injury occurred, and moved for atransfer to Rankin
County, its principd place of busness. Tankdey argued that Warren County was a permissible venue
because the cause of action occurred at least partialy in that county. This view was accepted by the Circuit
Court and affirmed by this Court.

114. The Flight Line Court held that

"occur" and "accrue” are not synonymous, legally or otherwise, as the digunctive connector
forthrightly suggests. We read accrud in its formaigtic sense. A cause of action accrues when it
comes into existence as an enforceable claim, that is, when the right to sue becomes vested.
Foreman v. Mississippi Publishers Corp., 195 Miss. 90, 104, 14 So.2d 344, 346 (1943). This
may well mean the moment injury isinflicted, that point in space and time when the last legdly
sgnificant fact isfound. "Occur” isalessformdigtic term. It is event oriented to its core. It connotes
conduct and phenomena and imports no preference among al of those necessary that a plaintiff may
sue. It is certainly true in cases such as this the action--the improper loading in Vicksburg--was
harmless when done "and on account of which no action could accrue, until the injury took place.
What Masonite [Corp. v. Burnham, 164 Miss. 840,146 So.2d 292 (1933)] missesis that the
converseis equaly true. The injury could not, as a matter of common sense, take place had it not
been for the conduct in the county of origin. The mere fact of injury in Chicago could not be
actionable without negligence somewhere, here (at least in part) in Warren County.

The words "occur or accrue" within the statute are a least broad enough the include the place where
theinjury isinflicted, but this does not and cannot exclude the place where substantid part of the
injury-causing conduct occurred.

Inthefind andyss, venue is about convenience. The legidative prescription implies alegidative finding
counties meeting certain criteriawill generaly be more convenient to the parties. The use of "occur”
makes sense because important witnesses will often be ble where the action occurs. Y, there
isnot in the phrase "where the cause of action may occur...." that limitsthe judicia search for but a
sangle county. Torts arise from breaches of duties causng injuries, and it is common experience that
breach and causation and impact do not al aways happen at once. At the very least, the word
"occur" connotes each county in which a substantid component of the claim takes place. . . .

Flight Line, 608 So.2d at 1156-57. (footnote omitted)

115. If the reasoning used in Flight Line is applied to the case at bar, Simpson County and Forrest
County would each be permissible venues. Simpson County is a permissible venue because it is the place of
degth, or rather, the place where the right to sue for wrongful death became vested. Forrest County would
a0 be an gppropriate venue since it is the county where the aleged negligent conduct which led to the
desth of decedent took place. Accepting this reasoning, the circuit court's ruling must be affirmed. Thisis so
snce"[o]f right, the plaintiff saects among the permissble venues, and his choice must be sustained unless
in the end there is no credible evidence supporting the factua basis for the claim of venue." Flight Line,



608 So.2d at 1155. (citations omitted)(footnote omitted).

1116. Other states have taken different gpproachesin deciding venue in wrongful desath cases. It should be
noted, however, that athough there are other jurisdictions which gpply genera venue statutes to wrongful
death cases, Missssippi is the only one to use the phrase "occur or accrue.” Missouri's genera venue
satute, 8 508.010 RSMo. 1978, uses the phrase "where the cause of action accrues,” leaving out the word
"occur." In Dzur v. Gaertner, 657 SW.2d 35, 36 (Mo.App. 1983), the Missouri court held

A cause of action for wrongful death. . ."accrues' in two separate and distinct senses. Asto time, for
purposes of calculating the statute of limitations, the cause of action "accrues' to the Satutory
beneficiaries when the death occurs. With respect to venue, however, the cause of action "accrues' at
the place where the wrong complained of was committed. See State ex rel. Gerber v. Mayfield,
365 M0.255, 281 SW.2d 295, 296-97 (1955). Although the statutory beneficiary may not have a
cause of action until the decedent dies, the cause of action is not based on the degth but the wrongful
causng of the degth. 1d. Therefore, venueis determined by § 508.010 RSMo. 1978 and the term
"accrued” as used in that satute refers to the place where the wrongful conduct occurred.

(citations omitted).

117. Horida's generd venue statute, HaStat. § 47.011 (1973), which is applied in wrongful desth actions,
also uses the phrase "where the cause of action accrues.” Forida holds that for venue purposes awrongful
death cause of action accrues in the county where the injuries causing death were sustained. The reasoning
behind this holding was discussed in Gaboury v. Flagler Hospital, Inc., 316 So.2d 642 (FlaApp, 1975)
, there the FHorida court opined:

In determining the proper forum in which to bring suit under the generdl satue fixing venue where the
cause of action "arosg", or "accrued”, theinjury occurred”, et cetera, the differences are often of
importance, but generaly within the meaning of statutes of thiskind, a cause of action issaid to arise
at the place where the act creating the right to bring an action occurred, and when atort is complete in
aparticular county, the cause of action is deemed to have accrued there so asto fix venue,
notwithstanding that the plaintiff may have suffered damages, and even his grestest damage, in another
county. 56 Am.Jur., Venue 8§ 34 (1947).

Indeed, from the standpoint of limitations of actions, which dedls with the d ement of time, the cause
of action is said to have "accrued" upon the deeth of the decedent. This does not fix the place where
the action "accrued” which is the materia aspect of venue. To hold otherwise, and to place such a
restricted meaning upon the word of art "accrued” would, in many cases, such as when the deeth
occurred out of Sate, deprive the plaintiff of an dection of forum within which to file the cause of
action, under the generd venue Satute.

Gaboury, 316 So.2d at 644-45. (citation omitted).

1118. Gaboury was distinguished from Pear son v. Wallace Aviation, Inc., 400 So.2d 50 (Fla.App.
1981). In Pearson, Marilyn Pearson was severdly injured in a plane crash in Orange County, Forida. She
and her husband brought suit in Orange County againgt Wallace Aviation, Inc., aleging the defendant failed
to properly repair and ingpect their aircraft a its place of busnessin Flagler County. Citing Gaboury, the
defendant took the position, that the cause of action accrued in Flagler County because that was where the



sarvices which alegedly cause the crash were performed. The Forida Court stated that it had long been
recognized that in negligence actions a cause of action accrues where the injuries are sustained. The Court
dated that this was not contradictory to the holding in Gaboury because in that case, adthough the decedent
died in Orange County, she sustained her injuriesin &. Johns County, so it was that county where the cause
of action accrued. In Pearson, Mrs. Pearson received no injuriesin Hagler County; she was not injured
until the plane crashed in Orange County. Pearson, 400 So.2d at 51-52.

119. Georgiafollows the same line of reasoning as does Horida In Thomas v. Bobby Stevens Hauling
Contractors, Inc., 302 S.E.2d 585, 588 (Ga.App. 1983) (quoting Atkinson v. Hardaway, 10 Ga.App.
389(3), 73 SEE. 556 (1911)), the Georgia Court of Appeds held that "[t]he cause of action inheresin the
wrong as consummated by the injury, and not in the death itsdlf."

120. The theory that a cause of action for wrongful death accrues for venue purposes where the negligence
occurred or where the injuries causing death were inflicted and not in the county where the desth occurred,
if different, can be reconciled with prior Missssppi case law. Although this Court held in Gentry, 606
So.2d at 1119, that a cause of action for wrongful desth "does not accrue until the death of the negligently
injured person,” the issue in that case was when the cause of action accrued for statute of limitations
purposes, not venue. Applying the rationale of the Missouri court in Dzur, Lucky's cause of action did not
accrue for statute of limitations purposes until Mr. Lucky's death in Smpson County, but it accrued for
venue purposes in Forrest County, the place where the underlying negligence and injuries occurred.

721. Thisrationale makes sense if wrongful death is consdered a derivative action. In Wicklinev. U.S.
Fidelity & Guaranty Co., 530 So.2d 708, 715 (Miss. 1988), the Court stated that "[t]he wrongful degth
Satute provides a derivative action by the beneficiaries, and those beneficiaries sand in the position of
their decedent.” (emphasis added). Miss. Code Ann. §11-7-13, Mississppi's wrongful death statute
subgtantiates, this. It reads in part:

Whenever the degth of any person shdl be caused by any red, wrongful or negligent act or omission.
.. aswould, if death had not ensued, have entitled the party injured or damaged thereby to maintain
an action and recover damages in respect thereof. . . the person or corporation, or both that would
have been liable of desth had not ensued, and the representatives of such person shdl be liable for
damages, notwithstanding the degth. . . .

122. "[V]enue [ig] aright as valuable to the defendant as to the plaintiff.” Flight Line, 608 So.2d at 1155;
Jefferson v. Magee, 205 So.2d 281, 283 (Miss. 1967). Finding that the cause of action accrues for venue
purposes at the place where the negligence occurred is the aternative most fair to the defendant. Otherwise,
adefendant might find himsdf having to defend an action in a county where none of the negligence
occurred, there are no witnesses, and he has no contacts, just because the negligently-injured party
happened to be in another county when he died, whether that be the county of decedent's resdence or a
county he happened to be passing through at the time,

123. Some dates take the completely opposite view, saying that awrongful death cause of action accrues
for venue purposes at the place where the death occurred. See Keele v. Knecht, 621 So.2d 106 (La.App.
2 Cir. 1993); See also, Lorenczv. Ford Motor Co., 466 N.W.2d 346 (Mich.App. 1991). It should be
kept in mind that no state which adheres to this doctrine has a venue statute which contains the phrase
"occur or accrue." One state which adheresto this view is Montana. In the case of Gabriel v. School

Dist. No. 4, Libby, 870 P.2d 1351 (Mont. 1994), the Supreme Court of Montanain held that aclaim for



wrongful death "arises’ for venue purposes where the death occurs. In reaching this decison the Court
opined:

We concluded in [Carroll v. W.R. Grace & Co., 252 Mont. 485, 830 P.2d 1253 (1992)] that
degth is a necessary element in awrongful death action under Montana law; on that basis, we held
that awrongful desth action accrued at the time of the degth, rather than on the dete of the injury, for
purposes of the satute of limitations. . . .

Asalogicd corollary to Carroll, we conclude that awrongful degth claim arises under § 25-2-126,
MCA, where the desth occurs.

[T]he action arises "where the act or breach occur which crestes the necessity for bringing the suit.”
Spencer [v. Flathead County, 687 P.2d 1390 (Mont. 1984)]. Here, under Carroll and Spencer,
the act creating the right to bring awrongful death claim is Sasse's degth-in Flathead County.

Gabriel, 870 P.2d at 1352-53.

124. While thisis avigble dternative to the venue issue, it is not congstent with this Court's ruling in Flight
Line. Of the three dternatives discussed, the fird, that a cause of action in awrongful death case may occur
and/or accrue in both the county where the death occurred and the county where the alleged negligence
took place, isthe dternative most consistent with our prior case law and the legidature's intent.

CONCLUSION

125. In light of our decisonin Flight Line and the legidatures use of "or" which indicates that the words
"occur" and "accrue’ are not synonymous, we find that in answering the question of where awrongful degth
cause of action may occur or accrue for venue purposes, the answer isthat it may "occur" where the
negligence happened and "accrue’ in the county of deeth, making ether county, if they are different, a
permissible venue. The statute's use of the digunctive "or", aswel as, this Court's holding in Flight Line
meakes this dternative the most reconcilable with Missssppi law. Therefore, Snce suit was brought in
Simpson County, the county of decedent's desth and therefore, the county in which the cause of action
accrued, we affirm the lower court's denia of Burgess and Bruckmeier's motion for change of venue,

126. AFFIRMED.

LEE, CJ., SULLIVAN, PJ.,PITTMAN, McRAE, SMITH AND MILLS, JJ., CONCUR.
BANKS, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY PRATHER,
P.J.

BANKS, JUSTICE, DISSENTING:

1127. For the reasons expressed in my dissenting opinionin McMillan v. Puckett, No. 94-1A-00166-SCT

(Miss. 1996). | dissent.

PRATHER, P.J., JOINSTHIS OPINION.



1. Now the Mississppi Rules of Appellate Procedure.



