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MOORE, J.,, FOR THE COURT:

1. Appdlant David Graham and Appellee Junita L. Graham were granted an irreconcilable differences
divorce. The Jackson County Chancery Court ordered David Graham to pay Junita Graham $500 per
month permanent aimony and $7,250 from his retirement account. Aggrieved, Appd lant cites the following

ISsues on gpped:

|. WHETHER THE TRIAL COURT ABUSED ITSDISCRETION BY AWARDING $500
PER MONTH IN PERIODIC ALIMONY; AND

II. WHETHER THE TRIAL COURT ABUSED ITSDISCRETION BY AWARDING
JUNITA L. GRAHAM $7,250 FROM THE RETIREMENT FUND OF DAVID GRAHAM

We reverse and render the dimony award and affirm the award of $7,250 from David Graham's retirement
account.



FACTS

72. Appdlant David Graham and Appellee Junita L. Graham were married in March 1977. They separated
in 1991 or 1992, approximately fourteen to fifteen years later. On July 8, 1998, gpproximately seven years
after their separation, David initiated divorce proceedings. David charged Junita with desertion. Junita
counterclaimed, aleging habitud cruel and inhuman trestment or aternatively irreconcilable differences.
Before trid, David and Junita agreed to an irreconcilable differences divorce and | eft digoostion of the
financia matters to the chancellor. Junita sought child support for their twenty-year-old daughter, settlement
proceeds from David's pending asbestos lawsuits, dimony, and a portion of David's retirement account.

113. Upon hearing testimony that the parties daughter was not in school, was working forty hours per week,
and had a baby of her own, the chancellor ruled that the daughter was emancipated and denied Junitals
request for child support. The chancellor noted that Junita never requested child support during the period
she and David were separated. The chancellor further ruled that Junita was not entitled to any portion of
settlement funds David received from his asbestos lawsuits. The chancdlor awarded Junita $500 per month
in permanent aimony. The chancellor added David's and Junitals retirement accounts together and then
divided the totd in haf. Giving David credit for one- haf of Junitas retirement account, the chancellor
ordered David to pay $7,250 from his retirement account.

LAW AND ANALYSIS

4. As athreshold issue we note that Junita did not file a brief or otherwise oppose this gpped. In Jackson
v. Walker, 240 So. 2d 606 (Miss. 1970), the court reversed and rendered a case in which the appellee
faled to file an gppellate brief, holding:

Thefalureto file this brief (by the gppellee) is tantamount to a confession of error, and will be
accepted as such, and the judgment of the court below will be reversed, since an answer to the
gppelant's brief cannot be safely made by us, without our doing that which the appellee, by its
attorney, should have done, i.e., brief the appellegs Sde of the case. Thiswe are not called on to do.

Id.

5. In Reddell v. Reddell, 696 So. 2d 287, 288 (Miss. 1997), the court, noting that the appellee failed to
fileabrief, sated: "We have held that '[f]allure to file a brief is tantamount to confession of error and will be
accepted as such unless the reviewing court can say with confidence, after considering the record and brief
of gppeding party, that there was no error.” 1d. (cting Dethlefs v. Beau Maison Dev. Corp., 458 So. 2d
714, 717 (Miss. 1984)).

6. Whilefailureto file a brief is tantamount to a confesson of error:

Automatic reversd is not required where the gppellee failsto file a brief. The gppelant's argument
"should at least create enough doubt in the judiciousness of the trid court's judgment that this Court
cannot 'say with confidence that the case should be affirmed.” Where the gppellant's brief makes out
an apparent case of error, however, this Court is not obligated to look to the record to find away to
avoid the force of the gppelant's argument.

Selman v. Selman, 722 So0.2d 547, 551 (Miss. 1998) (interna cites omitted). With these guiding principas



in mind, we consder whether David's brief makes out an apparent case of error.

|.DID THE TRIAL COURT ABUSE ITSDISCRETION BY AWARDING $500 PER
MONTH IN PERIODIC ALIMONY?

7. Alimony awards are within the chancdlor's discretion, and we may not reverse unless we find the
chancdlor committed manifest error in hisfindings of fact and abused his discretion. Ethridge v. Ethridge,
648 So0.2d 1143, 1145-46 (Miss. 1995). We will not disturb a chancellor's findings of fact if they are
supported by credible evidence in the record. Id. a 1146. To determine whether to award permanent
periodic dimony, the chancdlor must consder the twelve factors enunciated in Armstrong v. Armstrong,
618 So. 2d 1278, 1280 (Miss. 1993).

118. The chancdllor in the case sub judice recited the Armstrong factorsin his ord ruling, but did not
explain which factors jugtified his dimony award to Junita. Junita earns approximately $33,000 per year as
an dectrica supervisor at Ingdl's Shipyard. During the parties seven-year separation, which Junita initiated,
Junita never petitioned the court for child support or dimony. While Junitas financid statement indicates her
monthly expenses exceeded her monthly income, the chancellor did not inquire into the necessity of these
expenses, and Junitadid not explain why she could not financialy manage on $33,000 per year. In
determining whether to award dimony, the "chancellor should consider the reasonable needs of the wife and
the right of the husband to lead as normd alife as possible with a decent sandard of living." Gray v. Gray,
562 So. 2d 79, 83 (Miss. 1990). Further, "[a]limony is not a bounty to which [the wife] became entitled to
receive indefinitely smply by reason of the fact that a one time she had been married to [the husband)].”
Beacham v. Beacham, 383 So. 2d 146, 148 (Miss. 1980). Junita was obvioudy able to manage without
financid support from David given that she never petitioned for support during their lengthy separation.
David's brief creates enough doubt in the judiciousness of the chancellor's judgment that we cannot say with
confidence that the aimony award should be affirmed.

9. We are further disturbed that the chancellor did not consider fault in making the dimony determination.
David and Junita agreed to an irreconcilable differences divorce; therefore, fault was not an issuein the
actud divorce proceedings. However, "[d]llowing evidence of fault in an dimony determination is a factor
specificaly listed in Armstrong. Nothing in that case indicates such afactor may only be consdered ina
fault-based divorce." Driste v. Driste, 738 So. 2d 763, 765 (Miss. Ct. App. 1998).

120. Junita left the marital domicile and procured living quarters for herself and her daughter. The supreme
court has held:

Under the law of this State, in the absence of evidence showing that [the wife] isill, or that there was
some other legitimate compelling reason requiring her to live separate and apart from her husband--
[the husband] is not required to pay her alimony, separate maintenance, or to support her, so long as
she wrongfully refuses to return to her conjugal duties.

Cox v. Cox, 183 So. 2d 921, 924 (Miss. 1966). We are aware that fault is not always an absolute bar to
dimony. Hammonds v. Hammonds, 597 So. 2d 653, 654 (Miss. 1994) (citing Retzer v. Retzer, 578
S0.2d 580, 593 (Miss. 1990)). However, in cases where dimony is awarded to a spouse at fault, it is " not
to enable the wife to maintain the lifestyle to which she had been accustomed, but to prevent her from
dedtitution.” 1d. In the case sub judice, there is no evidence that Junita would be rendered destitute by
denid of dimony.



111. Given that the chancellor did not inquire into Junitas reasonable need of support, and that he did not
consder Junitals fault for dimony purposes, we find that David made an gpparent case of error on the
adimony issue. We deem Junitasfailure to file a brief aconfesson of error and hereby reverse the dimony
award and render judgment in David's favor.

II.DID THE TRIAL COURT ABUSE ITSDISCRETION BY AWARDING JUNITA L.
GRAHAM $7,250 FROM THE RETIREMENT FUND OF DAVID GRAHAM?

112. David argues that the chancellor should have looked at the vaue of his and Junitas retirement funds a
the time of their separation and not at the time of the divorce; however, David cited no authority to support
this assertion. The Mississippi Supreme Court "has consistently held that an unsupported assignment of
error will not be consdered.” Ellisv. Ellis, 651 So. 2d 1068, 1072 (Miss. 1995). Even had David cited
authority to support this assertion, there was no evidence regarding the value of the parties respective
retirement funds as of the separation date. David did not make an apparent case of error.

113. Given the concern Judge Irving raised in his separate opinion, we will address the merits of thisissue,
Judge Irving directs our attention to Godwin v. Godwin, 97-CA-00380-SCT (Miss. June 10, 1999), a
recent Missssippi Supreme Court case which is Smilar to the case sub judice. In Godwin, the court
affirmed the chancellor's decision to consider the husband's retirement account as separate property where
the husband began contributing to the account severa years after an order for separate maintenance had
been entered. The court stated:

Itistrue, of course, that neither the Legidature nor this Court has ever recognized the concept of a
"legd separation” in this State's divorce law, and we do not do so in this case. However, an order
for separate maintenance is recognized and is viable. Under the circumstances of this case, the
order creates apoint of demarcation with respect to the parties and their estates.

Id. at (16) (emphasis added).

114. The case sub judice differsfrom Godwin in two respects. Firgt, the parties respective retirement
accounts were in existence before the separation; David smply asked the chancellor to consider his post-
Separation contributions as separate property. Second, there was no separate maintenance order in the
present case. Unlike Godwin, there was no clear line of demarcation asto what date David and Junita
ceased being afamily unit. There is a separation date to which both parties agree; however, the parties
continued to have financid ties. Specificdly, Junita kept David on her medica insurance policy during the
separation period, and David filed a claim on the policy after the separation. Further, there was evidence at
tria that before the parties separation, Junita had withdrawn approximately $5,000 from her retirement
account to pay marita expenses during a period when she and David were both unemployed. Considering
these facts, we can find no error in the chancelor's finding that the parties retirement accounts should be
equdly divided. Thus, we afirm.

115. JUDGMENT OF THE JACKSON COUNTY CHANCERY COURT AWARDING JUNITA
GRAHAM $500 PERIODIC PERMANENT ALIMONY ISHEREBY REVERSED AND
RENDERED AND JUDGMENT AWARDING JUNITA GRAHAM $7,250 FROM DAVID
GRAHAM'SRETIREMENT FUND ISAFFIRMED. COSTSOF APPEAL ARE TO BE
EQUALLY DIVIDED BETWEEN APPELLANT AND APPELLEE.



McMILLIN, CJ., LEE, AND THOMAS, JJ., CONCUR. IRVING, J.,, CONCURRING IN
PART, DISSENTING IN PART WITH SEPARATE WRITTEN OPINION JOINED BY
KING AND SOUTHWICK, P.JJ., AND BRIDGES, J. PAYNE, J., DISSENTSWITH
SEPARATE WRITTEN OPINION. MYERS, J., NOT PARTICIPATING.

PAYNE, J., DISSENTING:

116. As| respectfully disagree with the mgority’s disposition of this matter, both procedurally and
subgtantively, | must dissent. Firg, regarding the mgority's discussion of the fallureto filerule, | believe that
if Junitas failure to answer David's gppedl amounts to a confession of error, asit well could be under our
law and those precedents cited by the mgority, then her fallure to file a brief works to her disadvantagein
toto and not aswe, as areviewing court, may sdectively decide. While a horrible result would flow from
such an action, by referencing our cases on the gppellegsfallure to file a brief, | think it a better course of
action to reverse and render on both issues,

117. Neverthdess, assuming that the mgority is correct in its piecemed application of the fallureto filea
brief rule, | would find that the dimony award was appropriate. David has not set out an apparent case of
error. Alimony is not punishment to a payor and should not be awarded as such. Welch v. Welch, 755 So.
2d 6 (1132) (Miss. Ct. App. 1999); Tilley v. Tilley, 610 So. 2d 348, 354 (Miss. 1992). Conversely, |
believe that alimony should not be denied a recipient for punishment. On this record, | cannot determine that
the chancdlor afforded too much weight to Junitals dleged fault. The chancellor only seemingly discounted
what inggnificant evidence he did hear about fault, which is consstent with Driste but not with the more
important rule cited in Welch of using dimony as a punitive measure.

118. Thefinancid statements of the parties showed that David's income surpassed Junitas and that he could
comfortably pay this periodic amount. The fact that Junita had not requested temporary support during the
couple's separetion isirrdevant. David sought the divorce on the fault ground of desertion; Junitadid not
want an divorce, as evidenced by the record in her colloquy with the chancellor. However, she did
eventudly consent to ano fault divorce. Junitaleft the marita domicile in the early 1990s but only after
David refused to pay rent on the family home. According to Junita, she was forced to leave so that she and
her child would have a place to live. After Junitaleft, David paid the rent on the marita dwelling for severd
months before findly moving himsdf. As Armstrong requires, fault is afactor to be consdered in an award
of dimony. Armstrong v. Armstrong, 618 So. 2d 1278, 1280 (Miss. 1993). The mgjority correctly points
out that we have previoudy held that fault is aproper condderation for dimony purposes in no fault divorce
cases. Dristev. Driste, 738 So. 2d 763, 765 (Miss. Ct. App. 1998). However, we stopped short in
Driste of making agenerd pronouncement regarding the consderation of fault for dimony purposesin ano
fault marital dissolution; we noted that the chancellor should exercise discretion to limit such testimony. 1d.

In the case sub judice, though the chancdlor noted that he heard no evidence regarding fault because it was
an irreconcilable differences divorce, Junita did testify that she left the marital home only after David refused
to pay rent. David admitted that he and Junita did not get dong and that he invited her to leaveif she 0
desired.

1119. Because | believe the chancdlor committed no error, | would affirm. Therefore, | dissent(L).
IRVING, J., CONCURRING IN PART, DISSENTING IN PART:

120. | agree with that part of the mgority's decision to reverse the chancellor's awvard of dimony to Junita



However, because | dso believe the award of a portion of David's retirement to Junita should aso be
reversed, | must respectfully dissent from that portion of the mgority's decision affirming the award.

121. As noted by the mgority, Junitadid not file abrief on gpped, yet the mgority penaizes David for not
citing authority to support his contention that the chancellor should have computed the value of hisand
Junitas retirement accounts as of the date of separation and not the date of the divorce. At least, David
raised the issue on apped while Junitaremained mute. | do not believe we should affirm the chancellor's
decison smply because David faled to cite any authority. Rather, we ought to look at the equitiesinvolved.
Approaching the matter from this perspective will, in my opinion, compe a different result than that reached

by the mgority.

122. These parties were separated and living apart for gpproximately seven years prior to ther divorce. It is
difficult for me to see how ether one could legitimately clam that the increase in the vadue of thelr separate
retirement accounts occurring during the seven years of their separation should be treated as marita
property. Any individua contributions made during this period were certainly made without any tangible or
intangible ass stance from the other.

1123. The mgority concludes that "[€]ven had David cited authority to support this assertion, there was no
evidence regarding the vaue of the partiess respective retirement funds as of the separation date.” Mgority
opinion & page 5. | would not hold that againgt him since Junita did not present any authority to uphold her
award. It seemsto me that the fundamental issue here, asit was in the court below, is whether the date of
separation or date of divorce is the appropriate date from which to compute the vaue of retirement
acocounts in equitable distribution of marital estates when there is asignificant period of separation prior to
the divorce. Thisisaquestion of law. If the applicable date is the date of separation, the fact that no
evidence was presented regarding the value as of that date does not authorize the chancellor to make a
divison computed on the value as of adifferent date, e.g., the date of the divorce. | believe the equitiesin
this case, at least, arguein favor of computing the vaue as of the date of separation and not the date of the
divorce.

124. Undergirding the principle of equitable distribution of marital assets at the time of the divorce isthe
recognition that both parties contributed to the accumulation of the marital assets. Thus, it seems to me that
in cases where the evidence is clear that both parties did not contribute to the accumulation of a particular
asset acquired during the course of the marriage (in this case, the increased vaue of David's retirement
account), there is no compelling reason for equitable division of that asset. Such a case would be rare
except in Stuations where, as here, the parties were separated for along period of time prior to filing for
divorce. What if, instead of being separated seven years prior to the divorce, the parties here had been
separated and living gpart for fifteen or twenty years? Should they share equitably in their repective assets
acquired during the period of separation Smply because they were till married? | think not. | believe the
same should be true as to that portion of the vaue of the parties respective retirement accounts which can
be clearly shown to have vested or gppreciated during the extended separation.

1125. | have done some limited research in an effort to ascertain whether there is any existing Missssppi
case law directly on point regarding thisissue. | did not find a case exactly on point, but Godwin v.
Godwin, 758 So. 2d 384 (Miss. 1999) provides some guidance. In Godwin, the parties were separated in
June 1987, and for the next seven years, Mr. Goodwin paid separate maintenance to Mrs. Godwin
pursuant to a decree for separate maintenance rendered by the court on December 11, 1987. On October



13, 1995, Mrs. Godwin filed for a divorce and sought an equitable share of Mr. Goodwin's deferred
compensation plan which had been acquired by him during the separation. The Mississppi Supreme Court,
in affirming the chancdlor's refusa to grant Mrs. Godwin an equitable share of the plan, had thisto say:

Assets acquired after an order for separate maintenance should be considered the separate property
of the parties, absent a showing of ether (1) contribution to the acquisition of the asset by the other
spouse as contemplated in our decisonsin Ferguson v. Ferguson, 639 So. 2d 921, 928-29 (Miss.
1994) and Magee v. Magee, 661 So. 2d 1117, 1123 (Miss. 1995) or, (2) acquisition of the asset
through the use of marita property.

Thereisno evidence in the record that suggests Barbara contributed to Bill's deferred compensation
plan with the People's Bank and Trust Company. Bill started contributing to this plan from hisincome
severd years after the 1987 order for separate maintenance. The chancdlor did not abuse his
discretion in finding this asset was Bill's separate property.

Id. at 386.

1126. The Godwin court aso noted that "[u]nder the circumstances of this case, the order creates apoint of
demarcation with respect to the parties and their etates.” 1d. There is no order for separate maintenance in
our case, but | can see no logica reason why that should make a difference in Junitas favor. Separate
maintenance is premised on a spouse's obligation to support the non-offending spouse until such time asthe
offending spouse is willing to restore the other to bed and board. Recognition of the marriage's continual
exigenceis an integral part of the rationae for the grant of separate maintenance. Separation without an
award of separate maintenance does not in my view present aless compelling statement of demarcation
with respect to the parties and their etates.

127. Therationae behind equitable digtribution of the maritd etate is that both parties contributed to the
accumulation of the estate. A marriage license done should not entitled one spouse to share in what the
other spouse has accumulated if the accumulation was not the result of joint contributions. When parties are
living together, even if one is not working ajob outside of the home, both of them contribute in meaningful
ways to the total accumulation of the marital assets. When they have been living gpart for an extended
period of time, with or without a separate maintenance order, thereis just Smply no rationd basisfor
equitably dividing assets which were acquired during the extended separation unless a nexus can be shown
between the acquigtion of the asset and the marriage, other than the fact that it was acquired while the
parties were il legaly married.

1128. If the parties have been separated for only a short period of time, the same equities would not apply.
Parties may find it hepful to separate sometimes while they attempt to repair their marriage. Certainly such a
separation for such purpose should not serve as aline of demarcation for purposes of dividing up the

marital estate if the attempt a reconciliation fails. However, that period of time should be reasonably limited.
| doubt many marriages are reconciled after five years of separation.

1129. In the absence of proof that Junita contributed to the increase in the value of David's retirement
account during the period of their separation or that David made no contributions himsdlf to the account
during the separation, | believe Godwin is persuasve authority for finding the relevant date for valuation of
David's retirement account to be the date of separation, not the date of the divorce.



1130. The mgjority finds support for "equd” divison of the parties retirement accounts in the fact that Junita,
during the course of the marriage, withdrew approximately $5,000 from her retirement account to support
the family when both she and David were laid off work. That is an argument for treating the retirement
accounts as marital assets and making an equitable divison of them, a point that is not disputed by this
dissent. The question is not whether the retirement accounts are marital assets subject to equitable division,
but what vauation date should be utilized to make that divison.

131. Therecord is clear that the withdrawa was not made during the period of the parties separation or
shared with David. In fact, Junita did not recal when she made the withdrawad, but she knew it was not
during the separation. It is reasonable to infer from her testimony that the withdrawal was not even made
near the date of the parties separation, an event in al likelihood she would have remembered. She had
been employed at her current employment for twenty-one years. Nevertheless, since the withdrawa was
not made during the separation, it should have no bearing on the determination of the date to be utilized for
vauation purpose.

1132. The mgjority also attempts to support its argument that the date of divorce is the proper date for
vauation of the marita estate by suggesting that though the parties agreed they had been separated nearly
eight years prior to the divorce, they "continued to have financid ties. Specificaly, Junita kept David on her
medica insurance policy during the separation period, and David filed aclaim on the policy after
separation.” Mgority opinion at 6. | have to respectfully say that the record does not clearly support this
assartion. It is not entirdy clear whether Junita was asserting that David filed on her insurance when he got
sck during the marriage from something other than asbestos or whether she was implying that hefiled
during his recent hospitaization. What is clear from the record is that these parties, according to their
testimony, were married in March 1977, separated twice in 1991 and had their final separation in
September 1992. After the separation, the parties went their separate ways.

133. There is absolutely no hint from ether David or Junita that they continued to share any financid ties
after the separation. In fact, Junita testified that she left David because he would not pay the rent (mortgage)
on the house. She said they were evicted, given five days to vacate, so she found some place for her and
her daughter to live. David said that as Junitawas leaving, she said "she could do bad dl by hersdf.”
Eventudly, the maritd domicile was foreclosed.

1134. It srainslogic to conclude that Junitawould alow David to file on her insurance nearly eight years later
when she |eft the maritd domicile because he was nat, in her estimation, shouldering his financid obligations
to the family. What is a more reasonable interpretation is that she was talking about David's filing on her
insurance during the marriage. Junitals answer came in response to a question she was asked following her
satement that David had just gotten out of the hospitd. It is noteworthy that Junitals answer, interpreted
literdly, indicates she had been taking care of David before he went in the hospitd and that David filed on
her insurance to cover the charges of his hospital stay. The record, however, belies any suggestion that
Junitatook care of David following the separation or immediately before his hospitd stay. Findly, | note
that during the separation, David purchased another home. Junita did not claim in the court below nor does
she clam here that she should receive an equitable share of that property.

1135. For the reasons stated, | respectfully dissent.

KING AND SOUTHWICK, P.JJ., AND BRIDGES, J., JOIN THISSEPARATE
WRITTEN OPINION.



1. Although not an issue in this case because of Junital's and her counsd's derdliction in not filing a
responsive brief nor a cross-gpped, the chancellor below made erroneous findings regarding David's
obligation to pay child support and Junita's entitlement to David's persond injury settlements.

Firg, Junitas failure to request child support from David during the period of the separation in no way
impacts the father's duty to support his child. Varner v. Varner, 588 So. 2d 428 (Miss. 1991). It
may well be that Junita, as custodian of the minor child's funds and provider of support for the minor
child, would have been entitled to child support for the years of the separation, and this opinion should
not be read otherwise.

Second, the chancellor incorrectly stated that Junita had "no clam” to the funds of David's asbestos's
settlements. Junita did have alimited claim, as any funds David received to replace his wages or other
losses experienced during the marriage are subject to equitable distribution principles. Tramel v.
Tramel, 740 So. 2d 286 (11 17) (Miss. 1999).



