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CARLSON, JUSTICE, FOR THE COURT:

L. Because of the Specid Tribuna’s order calling for a new dection, thus nullifying her
gpparent victory in the firs Democratic primary dection for the office of Didrict Three
Supervisor in Holmes County, Debra Waters gppeds to us seeking rdief. Finding that the

Speciad Tribund appropriately set asde the results of the fird primary election and ordered

agpecia second primary between Debra Waters and James “Danny” Gnemi, we affirm.



FACTSAND PROCEEDINGS BEFORE THE HOLMES COUNTY DEMOCRATIC
EXECUTIVE COMMITTEE AND THE SPECIAL TRIBUNAL

12. The rdevat facts concerning the 2003 Democratic primary election for the office of
Didrict Three Supervisor in Holmes County are for the most part undisputed. Roy Anderson,
James “Danny” Gnemi and Debra Waters qudified to run for the office of Didrict 3
Supervisor.  Gnemi was the incumbent, having served as Didrict 3 Supervisor for admost
gxteen years a the time of the fird primary eection on August 5, 2003. Around 4:00 am.,
on August 6, 2003, the Holmes County Democratic Executive Committee (HCDEC)
announced that in the Didrict 3 Democratic primary election, Waters had received 576 votes,
Gnemi had received 496 votes, and Anderson had received 72 votes. There were two write-in
votes and forty residua votes! Additiondly, this announcement was made prior to the counting
of the dfidavit ballots? Holmes County uses the Opticd Mak Reading Equipment Voting

System (OMR) to scan and count its balots® The OMR is programmed to “kick-out” ballots

'These residual votes consisted of overvotes and undervotes. An overvote occurs when a citizen
votes for more than one candidate in a particular election on the ballot, and an undervote occurs when a
citizen fails to vote in a particular éection on the balot. Obviously, unless expressly noted on the ballot and
otherwise permitted by law, a voter cannot legally vote for more than one candidate in the same election, and
thus, in the case of an overvote, that ballot, while not totally void as to other elections appearing on the ballot,
is not counted for that particular election.

2An affidavit bdlot is utilized when the qudification of a citizen to vote in a particular election or
precinct is challenged at the polls. In order to preserve that citizen's vote, the citizen casts an affidavit ballot
a the precinct, and at the time of the subsequent certification process, the county party executive committee
or the county election commission, as the case may be, will determine whether the affidavit ballot can be
counted.

3Certainly, with the OMR, it ordinarily would not have taken as long as it did to count the ballots and
taly the results, but on that evening, there were persistent problems with the OMR stopping during the
scanning process.



containing overvotes and undervotes for visual examination by the appropriate eection
offidds.  After the HCDEC convened for the find certification process, it was determined
that Waters had received 579 votes, Gnemi had received 503 votes, and Anderson had received
72 votes. In order to arive a the denominator to caculate the percentage of votes received
by each candidate in this supervisor's eection, the HCDEC added the tota votes of the three
candidates (579 + 503 + 72) as wdl as the write-in (2) and residua (40) votes. This smple
math resulted in a totad number of 1,196. Using the number 1,196 as the denominator, the
HCDEC cdculated that Waters had received 48.41% of the vote (579 divided by 1,196),
Gnemi had received 42.05% of the vote (503 divided by 1,196), and Anderson had received
6.02% of the vote (72 divided by 1,196). Based on these percentages, it was obvious that there
would be a second primary dection on Augus 26, 2003, between Waters and Gnemi, since no
candidate received a mgority vote.

13. Keeping in mind that the August, 2003 primaries in Missssppi involved eectionsfor
both state-wide and local offices, immediatdy after the first primary certification, each of the
82 drauit clerks had to commence preparation in that clerk’s respective county for the second
primary eections three weeks later. This preparation most importantly included the act of
having the bdlots printed. This process was commenced in Holmes County, and the second
primary bdlot induded the Waters/Gnemi  eection. However, during this timeframe, Waters
telephoned both the Secretary of State's office and the Mississppi Democratic Party office
and talked with unidentified individuds in those respective offices. According to Waters, she

was informed in these phone conversations that the resdua votes and the write-in votes should
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not have been included in the vote tota to caculate the percentages, and that a recalculation
without these 42 votes reveded that Waters was the outright winner of the first Democratic
primay, and thus, the Democratiic nominee for the office of Digtrict Three Supervisor in
Holmes County.*

4. On August 21, 2003, the Holmes County Circuit Clek’s office received afax
transmisson from the Secretary of State’'s office addressed to the HCDEC. This fax included
a 1991 Attorney Generd’s opinion dating that “resdua and other invdid votes’ should not
be incuded in cdculding the percentages of votes received by any paticular candidate.
Around 9:30 am. on August 21, 2003, Gnemi (who had been campaigning since August 6" for
a second primary) received a tdephone cdl from a supporter inquiring “wha’s going on a the
courthouse?” Upon placing a phone cdl to Earline Wright-Hart, the Holmes County Circuit
Clerk, Gnem learned that he would “probably be getting a cdl.” Around noon, Gnemi in fact
received a phone cdl from a member of the HCDEC informing Gnemi to be at the courthouse
a 1:.30 pm. that day. Upon arivd a the courthouse, Gnemi was informed by Elma Maxine
Smith, the HCDEC chair, tha there would not be a second primary in the Didrict 3

Supervisor's election because it had been determined that Waters had won the first primary

“By reducing the origina denominator of 1,196 by the number of residual and write-in votes, the new
denominator is 1,154. Accordingly, the re-calculated percentages are Waters — 50.17% of the vote (579
divided by 1,154); Gnemi — 43.59% of the vote (503 divided by 1,154); and, Anderson — 6.24% of the vote
(72 divided by 1,154). Thus, after the re-calculation without the residual and write-in votes included in the
count, Waters received one vote more than necessary to achieve a majority vote.
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dection®  Smith showed Gnemi the fax from the Secretary of Stat€'s office addressed to
“Mrs. Maxine Smith, as requested.” This fax transmisson conssted of the 1991 Attorney
Generd’s opinion concerning a school bond issue, with discusson as to how to cdculae
percentages in dections invaving resdua and writeiin votes. Smith then handed Gnemi a
typed document which stated:

A question was raised regading the eection results of the Disrict 3
Supervisors (sic) race.®

The Holmes County Democratic Executive Committee contacted the Secretary
of State Office (9¢) to receve information and a recommended ruling on the
question raised.

The Holmes County Executive Committee dso solicited information from the
Attorney Generd’s Office as well as the State Democratic Executive
Committee.
Based upon the information received from the above stated agencies, the
Holmes County Executive Committee has ruled that Ms. Debra Waters is the
declared winner in the Didtrict 3 Supervisors (Sc) race on August 5, 2003.

5. Knowing that the second primary had aready been set, and that absentee voteswere

aready being cast by the voters in the WaterdGnemi run-off, Gnemi, after being blind-sided

%It must be kept in mind that the HCDEC's decision to declare Waters the Democratic nominee, thus
nullifying a second, was made sua sponte without a candidate filing a written petition or protest with the
HCDEC, and after the HCDEC had certified the first primary election results to the Secretary of State, which
certification revealed that a second primary election had been declared between Waters and Gnemi for
District 3 Supervisor.

%We now know that this “question” was surreptitioudy raised by Waters by telephoning the offices
of the Secretary of State and the Mississippi Democratic Party. This action was taken in lieu of attempting
to avall herself of the statutory remedies to address election grievances so that dl affected candidates would
have had fair notice as to her intentions.



with this revelation,” not surprisingly wanted to pursue the issue and thus inquired of Smith and
the HCDEC members as to what rights he had and whether he could have a “recount.”® After
this conversation, Gnemi went to the Circuit Clerk’s office and prepared a handwritten note
which stated, “lI wish to have a recount in Dig. 3 dection. Only 2 votes difference for a
runoff.”  Gnemi signed and dated this note and then Hat stamped the note as filed on August
21, 2003. Gnemi then went back upgairs in the courthouse where the HCDEC was mesting
and in due course, Hat returned and informed the HCDEC tha Gnemi had requested a
“recount.”

T6. The next day, Gnemi and Waters were present, and Hart presented them with a document
which Gnemi and Waters both signed as “agreed to form.” The document was dated August 22,
2003, and contained language confirming that Waters, on August 21, 2003, had been declared
by the HCDEC to be the winner of the firsd primary eection, that Gnemi had requested an
examination of the bdlot boxes the previous day, that Waters waived the statutory three-day
notice® and that the examination commenced a 10:45 am. and ended at 4:36 p.m. the same
day. Since there are six precincts in Digtrict 3, Gnemi, during the examination process that

day, expected to be presented with 9x metd precinct ballot boxes which had been sealed since

At a later hearing before the Special Tribunal, Gnemi tegtified he was “floored” when he learned
that, after campaigning for 15 days since the first primary, and with knowledge that absentee ballots were
already being cast in the District 3 Supervisor’'s election, the second primary in the Waters/Gnemi election
had been abruptly canceled by unilateral action of the HCDEC.

8As will be discussed in due course, there is no such statutory creature as a “recount” in our election
laws.

9See Miss. Code Ann. § 23-15-911 (Rev. 2001).
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the Augus 5" primary. However, instead, he was presented with two cardboard boxes
containing commingled bdlots and other dection maerids from the sx meta precinct balot
boxes® When Gnemi inquired as to why these dection materids were not ill seded in the
metal bdlot boxes, Hart stated that the election materids from the first primary eection had
to be emptied into the two cardboard boxes so that the metd balot boxes could be re-used for
the upcoming second primary. Hart likewise disclosed two documents signed by Wilbur B.
Redmond, the Holmes County Didrict Three Election Commissioner.  These documents
revealed that Redmond certified that the two cardboard boxes contained the eection materias
from the August 5" Democraic primary for Didrict 3, and that Redmond had removed these
materids from the precinct ballot boxes on August 19, 2003, in preparation for the second
primary.’t  Despite his concern about the method of presarvation of the eection materids,
Gnemi examined the contents of the two cardboard boxes. Hart was able to identify the
eection materids by precinct, and as Gnemi concluded his examination of the eection
materids from a paticdar precinct, Hart placed these materids not in one of the two
cardboard boxes, but ingead in the appropriate meta precinct box, which was then double-
seded.

17. After the examindion of the eection contents, and upon reflection, Gnemi filed an

unsworn handwritten protest with the HCDEC at 10:30 am., Augus 25, 2003, the day before

The condition of these cardboard boxes will be discussed |ater in the opinion.

"The involvement of Redmond and other Holmes County Election Commissioners in this Democratic
primary election will be discussed in more detail later in this opinion.
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the second primary. Some of the complaints contained in Gnemi’s petition were (1) that after
declaring a second primary in the Didrictc 3 Supervisor's dection, the HCDEC abruptly
canceled the second primary, (2) that a the time of the cancellation of the second primary just
4 days prior to the scheduled date,*? bdlots for the Gnemi/Waters dection had been printed
and absentee voting was adready occurring, (3) that Gnemi was not notified of the HCDEC's
action until the afternoon of Augus 21, 2003, after he had been campagning for the second
primary dection snce August 6, 2003, and (4) that a the time of the examination of the
election materids, it was obvious that these materials had been stored in unsecured cardboard
boxes. No action was taken by the HCDEC on Gnemi’s petition prior to the August 26"
second primary, and no offiaad notice had been given to the voting public regarding the
HCDEC's decison to cancel the second primary eection in the District 3 Supervisor's race.
The computer printout from the second primary election reveded that Gnemi received 397
votes (52.16% of the vote) and that Waters received 306 votes (40.21% of the vote).
However, the HCDEC refused to certify these dection returns based on its prior action in
canceling the second primary and declaring Waters to be the Democratic nominee to face
generd eection opposition for the office of Didtrict 3 Supervisor.

T18. On or aout August 29, 2003, Gnemi received from the HCDEC a letter dated August
28, 2003, informing him that his petition was denied and advisng him of his right to apped the

HCDEC's findings On September 23, 2003, Gnemi, with counsd, filed his sworn petition for

2The record reveds that the HCDEC actually canceled the second primary for District 3 Supervisor
on August 21, 2003, which was five (not four) days prior to the second primary, which was held on August
26, 2003.



judicid review in the Circuit Court of Holmes County. Upon being notified, the Chief Judtice
of this Court, pursuant to statute, promptly entered an order gppointing Hon. Albert B. Smith,
[1, a circuit judge from the Eleventh Circuit Court Didtrict, to presde over al proceedings in
this dection contest.  Judge Smith promptly peformed his datutory responshilities and
established an expedited discovery schedule, but due to existing scheduling conflicts of some
of the attorneys, a hearing could not be held until October 27, 2003.

T9. Thus, on October 27, 2003, Judge Smith caled this case up for a hearing a the Holmes
County Courthouse in Lexington®* Gnemi and Waters were present and represented by
counsd.  Judge Smith recaeived sworn testimony from five witnesses who were cdled in
Gnemi’s case-in-chief, and sworn testimony from four witnesses who were cdled in Waers's
caseinchief. The parties exercised thar right of crossexamination of the witnesses and
Judge Smith admitted 14 exhibits into evidence. Judge Smith dso alowed opening statements
a the commencement of the hearing and dodang aguments a the concluson of the
presentation of the evidence.

110. At the concluson of the hearing, Judge Smith rendered a bench opinion in open court
which was later memoridized via a find order dated November 13, 2003, and subsequently
entered on November 17, 2003. We briefly quote from Judge Smith’s very detailed order:

[T]hat there was a violaion of Miss. Code Ann. § 23-15-911 due to the ballots
cast for the office of Supervisor, Beat 3, Holmes County, Mississippi, being

Bt is clear from therecord that, notwithstanding the provisions of Miss. Code Ann.§ 23-15-931 (Rev.
2001), Judge Smith did not convene a special tribuna with the five county election commissioners to hear this
primary election contest. While the record is silent as to the reasons for Judge Smith’s failure to convene the
special tribunal, the impracticality of such action in this case will soon become readily apparent.
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removed from the bdlot boxes used in the primary eection and being placed in

cardboard boxes prior to the expiration of the requisite time period set forth in

Miss. Code Ann. § 23-15-911.

[T]hat the violation of Miss. Code Amn. 8§ 23-15-911 is a total departure from

the mandatory provisons of the datute, preventing Paintiff James “Danny”

Gnemi from being able to file any type of vdid protest and therefore resulting

in Mr. Gnemi losing hisright to have a recount.
11. Having made these findings Judge Smith, via the same order, directed, inter dia, that
(1) the November 4, 2003, Holmes County general election for Didtrict 3 Supervisor be
postponed; (2) a specia primary runoff eection between Waters and Gnemi be held on
December 16, 2003; and, (3) a specid genera dection for District 3 Supervisor be held on
January 6, 2004, between the emerging Democratic nominee and the Independent candidates
who had qudified prior to the expiration of the quaifying deadline. In the same order, Judge
Smith quite appropriately issued directions to the election officias concerning preparation for
these dections, and Judge Smith likewise quite appropriately declared that since the qudifying
deedline had long since passed, it would not be reopened to allow additional candidates to run
in these specid eections.
12. In due course Waters, timdy appedled to us seeking relief from the circuit judge's
order.

DISCUSSION

113. We recite here bascdly verbatim the five issues which Waters requests that we

consder: (1) The specid tribund was without jurisdiction to condder the petition for judicia

review filed by James Gnemi, who falled to comply with the requistes mandated by datute;
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(2) The specid tribund committed eror by granting relief under the petition for judicid
review on the grounds of an asserted violaion of Miss. Code Anmn. § 23-15-911 (1972), as
amended; (3) The gspecid tribund committed error by granting relief under the petition for
judicid review on the grounds of an asserted denial of Gnemi’s “right to a recount;” (4) The
gpecid tribund committed error by granting relief under the petition for judicid review snce
the decison was not supported by the findings cited in the order of the specid tribund; and,
(5) The specid tribund committed error in subjecting the innocent voters of District Three
of Holmes County to the costs of the technical violation of an election procedure by the
eection officas without any finding of fraud or of an attempt to manipulate the outcome of
the dection in favor of, or againgt, one candidate over another.

14. Before commencing a thorough discusson of the issues, we fed compelled to make
a leest a few observations. When this Court judicidly enacted the Missssippi Rules of Civil
Procedure effective on and ater January 1, 1982, it was made abundantly clear that there were
certan dvil actions which quite appropriately should continue to be governed by statute. Miss.
R Civ. P. 81(a)(4) expresdy dtates that proceedings pertaining to dection contests would
continue to be governed by datutory procedures with the rules of civil procedure having
limted gpplicability. Our cases ae legion where we have relied heavily on legidatively
enacted dection laws to determine the appropriate outcome in dection contests which were
appealed to us. Today’'s case is no exception, and in fact we recently again emphasized the role
of our datutes which appropriately guide both our courts and the dection officids who

shoulder the responghility of assuring farness in the eection process throughout our State.
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In Barbour v. Gunn, 890 So.2d 843, 847 (Miss. 2004), we addressed one of the purposes of
Miss. Code Anmn. 8§ 23-15-927 (Rev. 2001), which provides for the filing of a petition for
judicid review in circuit court:
The datute was crafted in that fashion to preserve the voices of the voters of
Missssippi. If the trid court could not hear such a complaint, a contested
primay migt very wel drag on past the genera election, thereby
disnfranchisng the members of a political party. This is not permissble. The
right to vote is an important badge of citizenship that should be treasured by al
citizens, and Missssppi courts must safeguard it accordingly. The trid court
acted in accordance with the will of the Legidature and in the best interests of
the citizens of Missssppi by taking jurisdiction of the election contest.
Id. at 847.
115. Ancther point should be made abundantly clear. The dsatutes which govern primary
election contests and the datutes which govern general dection contests are altogether
different creatures. A person wishing to contest a paty primary dection must file a petition
for judicid review in circuit court, & which time, upon notice by the circuit clerk, the Chief
Jugtice of the Supreme Court will gppoint a drcuit judge or chancdlor from a district not
embraced by the county in which the éection irregularities dlegedly occurred, and the duly
appointed judge will proceed to hear the eection contest as the presiding judge of a specid
tribunal, composed of the judge and the five county dection commissoners. Miss. Code Ann.
88 23-15-927, -929, -931 (Rev. 2001). In a primary election contest, an election should be
voided only if there has been such a departure from satutory compliance “as to destroy the

integrity of the dection and make the will of the qudified eectors impossble to ascertan.”

Riley v. Clayton, 441 So.2d 1322, 1328 (Miss. 1983)(citing Ulmer v. Currie, 245 Miss. 285,
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147 So.2d 286 (1962); Sinclair v. Fortenberry, 213 Miss. 219, 56 So.2d 697 (1952);
Gregory v. Sanders, 195 Miss. 508, 15 So.2d 432 (1943)). This Court has stated:

We have employed a two pronged test which though it has been sated in
different ways, essentidly provides that specid dections will be required only
when (1) enough illegd votes were cast for the contestee to change the result
of the éection, or (2) so may votes are disgudified that the will of the voters
is imposshle to discern.[] Walker v. Smith, 215 Miss. 255, 56 So.2d 84,
suggedtion of error, 215 Miss. 263, 264, 57 So.2d 166, 167 (1952); Pyron v.
Joiner, 381 So.2d 627 (Miss. 1980).
Noxubee County Democratic Exec. Comm. v. Russell, 443 So.2d 1191, 1197-98 (Miss.
1983). On the other hand, a person wishing to contest a generd dection must file a petition
in drcuit court, and the case is ultimady tried before a duly impaneled jury which by a verdict
“dhdl find the person having the greatest number of legal votes a the dection.” Miss. Code
Ann. § 3-15-951 (Rev. 2001)."* Obvioudy, in today’s case, we are confronted with a primary
election contest as opposed to a generd eection contest.
116. FHndly, we note that election contests (both primary and generd) are by their very
nature required to be put on a “fagt-track” by both éection officias and the courts. While we
al want to assure farness and discern the will of the voters, we must move promptly so as to

not disupt the dection process. Candidates and their families, friends and supporters have

worked too hard. But admittedly, this whole process is redly not about the candidates, but

“Unlike a primary €lection contest, where the statute requires that the Chief Justice appoint a circuit
judge or a chancellor “of a district other than that which embraces the county or any of the counties, involved
in the contest or complaint,” in a general election contest, the circuit judge in the district where the election
contest is filed may preside over the trial, athough sua sponte recusals are not uncommon in general election
contests.
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instead it is about preserving the integrity of the eection process and assuring that the voices

of innocent voters are heard. To this end, we have stated:
When deciding whether a specid eection is warranted, we recognize competing
interests which must be weighed and baanced. While the voters are not parties
to this contest, thear interests are paramount. Specid €eections are a great
expense for the county and its taxpayers. Beyond that, the turnout for a special
election is never as great as when there are a number of candidates on the date.
By contrast, we fed that the rights of the individud candidates cannot be
alowed to overshadow the public good.
As fa as the public good is concerned, the rights our law gives to losng
candidates to contest dections form a double edged sword. While they serve
to prevent the fraudulent manipulation of the public will, they necessarily
provide a way for the unsuccessful candidate to use innocent human errors to his
own advantage, thereby winning a second chance.

Hatcher v. Fleeman, 617 So.2d 634, 640-41 (Miss. 1993) (quoting from Noxubee County,
443 So.2d at 1197).
17.  With this backdrop, we now address the issues in today’s case, and in so doing, we
restate and reorder for clarity the issues as presented to us by Debra Waters.
l. WHETHER THE SPECIAL TRIBUNAL HAD

JURISDICTION TO CONSIDER GNEMI'S PETITION FOR

JUDICIAL REVIEW.
118. Waters argues that the specia tribunal which convened to review this eection contest
lacked subject matter jurisdiction due to Gnemi's failure to meet jurisdictional prerequisites
enumerated in our eection satutes. Specificaly, Waters dleges five separate procedural
deficiencies.  Waters dleges that Gnemi’'s petition filed with the HCDEC was unsworn; that
Gnemi’s petition for judicid review with attached documentation was not properly verified;

that Gnemi faled to meet the express Statutory requirement of obtaining proper certification
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from two practicing atorneys, that Gnemi did not properly submit the required cost bond,
which mugt be posted in the amount of $300, and which must dso be accompanied by two or
more sufficient sureties conditioned to pay court costs in the event the contestant/petitioner
does not preval; and, that Gnemi’s pleadings were insufficient to maintan an action with the
specid tribundl.

A. Was Gnemi’s petition filed with the HCDEC properly sworn?
119. Waters dleges that Gnemi failed to file a sworn petition when contesting the primary
election before the HCDEC. Waters is correct. However, Gnemi was not required to file a
sworn petition with the HCDEC.  Miss. Code Ann. 8§ 23-15-921 (Rev. 2001) sets out the
procedure to be followed when filing a protest with a county party executive committee. That
datute states in pertinent part:

[A] person desring to contest the election of another person returned as the

nominee of the party to any county or county digtrict office, or as the nominee

of a legidaive district composed of one (1) county or less, may, within twenty

(20) days after the primary dection, file a petition with the secretary, or any

member of the county executive committee in the county in which the eection

was hdd, sting forth the grounds upon which the primary eection is contested.
This dtatute does not state or imply a requirement that the written petition filed with the county
executive committee must be sworn.  Waters goes further and aleges that the applicable
gatute governing the filing of a drcuit court petition for judicid review requires that not only
mus the petition for judicid review be sworn, but there must also be attached to this petition

a sworn copy of the petition filed with the county executive committee. Waters is correct;

however, she midnterprets the meaning of the phrase “sworn copy of the petition.” The
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goplicable statute governing the filing of a petition for judicid review is Miss. Code Ann. § 23-
15-927, which states in pertinent part:

[T]he contesant dhdl have the right forthwith to file in the circuit court of the

county wherein the irregularities are charged to have occurred.......a sworn copy

of his sad protest or complant, together with a sworn petition, setting forth

with particularity wherein the executive committee has wrongfully faled to act

or to fuly and promptly investigate or has wrongfully denied the relief prayed

by sad contest, with a prayer for ajudicia review thereof.
This datute specificdly governs the drcuit court action after a contestant has received no
rlief from the county executive committeee More than a procedurad technicdity, the
requirement that the drcuit court petition for judicia review be sworn insures a subsequent
reviewing specia tribund that the matter before it is meritorious and reviewable, having been
formerly and properly ruled upon by the county party executive committee.
920. In Miller v. Oktibbeha County Democratic Executive Committee, 377 So.2d 917
(Miss. 1979), we examined the sworn contest requirement at issue in this case.  In citing our
earlier decisons in Robinson v. Briscoe, 326 So.2d 796 (Miss. 1976); and, Darnell v. Myres,
202 Miss. 767, 32 So.2d 684 (1948), we affirmed the specid tribuna’s dismissd of a primary
election contest petition and stated that “[tjhe contest must be sworn as originaly filed with
the Executive Committee, the purpose of the datute beng to guard agang frivolous
interruptions of the orderly progresson of the primary eection process” Miller, 377 So.2d

a 918. We further stated in Miller that the contestant’s failure to have the contest “sworn as

origindly filed with the Executive Committeg” was ajurisdictiona defect.
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21. We can understand Waters's reliance on Miller, Robinson, and Darnell. Unfortunately,
this Court, in Miller, relied on Robinson, which had misnterpreted Darnell.
In a three-paragraph opinion, this Court, in Robinson, &firmed the crcuit court’s dismissd of
an eection contest due to the contestant’'s aleged failure to comply with the datute
concerning the protest or complaint which is filed with the county party executive committee.
Our opinionin Robinson satesin pertinent part:

This is an gpped from the Circuit Court of Marshall County which sustained a

plea in bar of the appellee, Wayne Briscoe, and dismissed the case agangt him.

The court found the appellant, Sam T. Robinson, had not complied with the

requirements of Misdssppi Code Annotated section 23-3-45 (1972)° wherein

‘the contestant shal have the right forthwith to file with the circuit court ... a

sworn copy of his sad protest or complaint, together with a sworn petition.....’

The issue before the Court is whether the contestant in an eection contest

complies with the statute when he files a petition for judicid review and attaches

to it an unsworn copy of the protest or complaint filed with the paty executive

committee. It is the opinion of the Court that al issues presented are controlled

by Darnell v. Myres, 202 Miss. 767, 32 So.2d 684 (1947). The statute requires

the protest or complaint to be sworn to.

326 So.2d at 796-97.

922. In Darnell, the winner of the primary eection subsequently lost an election contest

before the county party executive committee and sought judicid review. Upon commencing
an action for judiciad review by a specid tribund, the primary eection winner failed to attach
as an exhibit to his petition a copy of the answer which he had filed as the contestee before the

party executive committee; therefore, the petition for judicia review was dismissed by the

BThis statute is now Miss. Code Ann. § 23-15-927 (Rev. 2001).
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gpecid  tribund. In upholding the dismissd, we discussed the procedurd prerequisite
concerning the filing of pleadings with the county executive committee:

[W]hen the contestee [the origind winner] would complan to the specid
judicid tribund, he mugt show by exhibit with his complaint what he had placed
before the executive committee, ether by specific denials or by specific cross
complaint, and wherein the executive committee had wrongfully acted or failed
to act on what he had thus placed before the committee for its determination and
action.

Darnell, 202 Miss. a 775, 32 So. 2d at 686. The datute thus assures that the specid judicid

tribund will not “examine into matters not presented by the origind contest or protest before
the executive committee, save as to matters germane which happened during or dnce the
hearing before the executive committee, and save as to matters merey explanatory or

incidentd.” 202 Miss. at 773, 32 So.2d at 685 (citing Harrisv. Stewart, 187 Miss. 489, 507,

193 So. 339 (1940)). Stated clearly, we reasoned:

It is plan enough on a careful analyss of Sec. 15, Chap. 19, Laws, 1935,
Ex.Sess., Sec. 3182, Code 1942 [now Miss. Code Anmn. § 23-15-927], that what
the specia tribuna created under that chapter is to hear and determine is in what
respect or respects the party 'executive committee has wrongfully *** denied
the rdief prayed by sad contest, meening of course the contest theretofore
filed by the contestant with and before the executive committee under Sec.
3143, Code 1942 [now Miss. Code Ann. § 23-15-921]. So it is then that Sec.
15, Sec. 3182 [now Miss. Code Ann. § 23-15-927], requires that the petition for
a judicid review shdl exhibit as an essentid part of the petition a sworn copy
of his protest or complant theretofore made before the executive committee,
from which it follows that if the contestant made no protest or contest in
writing before the executive committee, there can be no jurisdiction in the
gpecid tribund to review the action of the executive committee, and further that
unless a sworn copy of his said protest or contest before the executive
committee is made a part of his petition for a judicial review, the said
petition will present no cause of action for such a review.

32 So. 2d at 685 (emphasis added).
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923. It is thus abundantly clear that the Court in Robinson misnterpreted the above language
from our decison in Darnell. All we sad in Darnell was that the original contestee failed to
file any written responsve pleadings before the party executive committee, and that since he
faled to attach to his drcuit court petition for judicial review a sworn copy of any pleadings
he filed with the executive committee, the gpecid tribund had no jurisdiction to judicidly
review the action of the party executive committee.  The Court in Robinson erroneoudy
interpreted Darnell to require tha a drcuit court petition for judica review mugt have
atached a “copy of the sworn peition” filed with the party executive committee, as opposed
to a“sworn copy of the petition.”

924. Thus, while we agree with Waters that Miss. Code Ann. 8 23-15-927 requires that a
contestant file in drcuit court a sworn petition for judicid review with certain atachments,
induding a sworn copy of hisgher protest or petition which had been filed with the county
executive committee, we part ways with Waters when she assarts that the protest or petition
filed with the county executive committee must be sworn and that the subsequent filing of the
petition for judicid review must have attached thereto a copy of the previoudy sworn petition
filed with the county executive committee. Waters, like the Court in Robinson, misinterprets
our decison in Darnell because she interprets Section 23-15-927 to require that there be
attached to the petition for judicid review a “copy of the sworn petition” filed with the county
executive committee. The statute does not require this. What is required to be attached to the

petition for judicid review is “a sworn copy” of the petition filed with the county executive
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committee, not a “copy of the sworn petition” filed with the county executive committee.  If
we accepted Waters's interpretation of Section 23-15-927 and our case law, we would in
essence judicialy abrogate Miss. Code Ann. 8 23-15-921, which clearly does not require that
a sworn petition be filed with the county executive committee. Further, Waters's interpretation
of the statute would have us say that while Section 23-15-921 does not require that the petition
filed with the county executive committee be sworn, that same petition has to be sworn when
it is attached as an exhibit to the petition for judica review which is subsequently filed in
creuit court. Thisisan imposshility.

925. Here is what Gnemi quite appropriatdy did in today’'s case. He filed his petition for
judicid review in the Circut Court of Holmes County. There were numerous atachments to
the petition for judicid review, induding his handwritten note of August 21, 2003, asking for
a “recount,” the drecuit clerk’s handwritten note of Augugt 22, 2003, sgned by both Waters and
Gnemi, confirming that Gnemi had requested an examindion of the balot boxes, and Gnemi's
unsworn handwritten protest which he sgned and filed with the HCDEC on August 25, 2003.
Also attached to the circuit court petition for judicid review is a “Verification” which dates,
“Persondly came and appeared before me, the underdgned authority in and for the aforesaid
jurisdiction, James “Danny” Gnemi, who being by me first duly sworn states on oath that the
matters and things contained in the above and foregoing are true and correct to the best of his
knowledge, information, and bdief.” This veification was sgned by Gnemi before the
Chancery Clerk of Leake County, Mississppi and notarized by a Leake County deputy chancery

clerk.
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126. In this case, we can thus state with confidence that Gnemi unquestionably complied with
the provisons of Section 23-15-927, and our agpplicable case law, in that he atached to his
creuit court petition for judicid review a “sworn copy” of the unsworn petition which he had
filed with the HCDEC. By s0 doing, the specia tribund was empowered with jurisdiction to
hear the case and was clearly informed of the issues which Gnemi wanted the specid tribuna
to review.

927.  Accordingly, we today expressly overrule Robinson, and to the extent that Miller can
be interpreted to have been decided based on Robinson, we likewise overule Miller to that

limited extent.
728.  Thus, thisassgnment of error iswholly without merit.

B. Was Gnemi’s circuit court petition for judical review properly
svorn?

129. Waters asserts that the oath attached to Gnemi’s petition for judicid review was
inafficent as filed. Specifically, Waters directs our atention to the “Verification” discussed
supra, and argues.

Gnemi further faled to swear to the petition for judicid review when filed. His
attorney sgned the complaint, as any other dvil action, on September 23, 2003.
A document purporting to be a “Veification” recited that James Gnemi on oath
stated that the matters and things in the said petition were true and correct, upon
infoomation and belief — on September 22, 2003, by a separate document
attached to the said petition, which was dated September 23, 2003.%°

®Evidently, one of Waters's concerns about the verification is the fact that Gnemi signed the
verification a day before his attorney signed the petition for judicia review to which the verification is
attached. While Waters offers authority to generaly attack the verification attached to the petition for judicia
review, she offers no authority to show us why Gnemi’s verification is fadly defective because it contains
a date different than the date of the petition. Waters's failure to cite any authority to support a particular
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130. In support of this argument, Waters cites Fillingane v. Breland, 212 Miss. 423, 54
So0.2d 747 (1951), a case where this Court addressed the verificaion of a primary election
contest petition. In Fillingane, Brdand and Fillingane ran in the Democrétic primary for
Didrict Five Supervisor in Perry County. Breland received 171 votes and Fillingane received
170 votes. Fillingane promptly wrote the county executive committee requesting that the
committee invedtigate certain irregularities and declare a new dection.  Fillingane then filed
a sworn petition of protest with the ocounty executive committee!’ agan assarting
irregularities, including an incident where a balot was dlegedly marked with an ordinary lead
pencil. On Brdand's motion, the county executive committee dismissed Fillingan€'s petition,
whereupon Hillingane then filed a sworn petition for judicid review, which petition “carried
forward” the assertions contained in his initid petition filed with the oounty executive
committee.  Likewise, Fillingane atached to his sworn petition for judicid review, a certified
copy of his origind protest as well as the proceedings before the county executive committee.
Fllinganés petition for judicid review contaned an oah or veificaion sSmilar to the

veification in the case sub judice in that Hllingane sgned an oath which, inter dia, Stated that

proposition precludes this Court from being able to consider and address the issue on appeal. Lauro v.
Lauro, 847 So.2d 843, 851 (Miss. 2003); Grey v. Grey, 638 So.2d 488, 491 (Miss. 1994).

Hllingane did more than the statute required in filing a sworn petition before the county executive
committee. In fact this Court, in Fillingane, stated, inter dia “The origina protest [filed before the county
executive committee] was similarly verified, so that we need not decide whether it was required to be sworn
to, or whether the ‘sworn copy’ of the protest required on appeal relates to the protest as originaly filed.”
212 Miss. at 436, 54 So.2d at 749. We are confident that had this Court, in Fillingane, deemed it necessary
to address this issue, we would have determined that the statute clearly does not require that the origina
petition or protest filed with the county executive committee be sworn.
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“the matters and things set forth in this petition.....are true and correct to the best of his
knowledge, bdief and information.” While the specid tribund made certain factud findings
based on Hllingane's dlegations, the tribund dismissed the petition because it was not “a
sworn petition under Code 1942, Section 3182."*8 212 Miss. at 435, 54 So.2d at 748-49. In
reversng the specid tribund’s dismissal, we quoted from Griffith's Chancery Practice,
Section 175, and stated:

“The correct dlegation must be not less pogtive than this. The complainant has

been informed and believes, and upon such information and belief charges the

facts to be, daing them as facts, or it may be stated thus. Complainant charges,

as he is informed and believes, dating the facts charged.” This section is

documented by cases invaving the Code section just referred to, and therefore

states a rule more stringent than that which is applicable to the sufficiency of the

oath considered gpart from the statute. It will be seen that the dfiant States that

the dlegations of the petition are true and correct. Its dficacy is not impaired

by adding that the assurance of such truth is derived from beief or information

as indeed are most assartions of fact. Our concluson could, if necessary, take

renforcement from Section 3158 which requires “an ordinary and reasonable

congtruction * * * to accomplish its purposes.”

212 Miss. a 436, 54 So.2d a 749. Hndly in Fillingane, we dated the verification of the

petition for judicid review “could not wel have been more definite and we hold that it need

not have been.” 1d.
31. Thus, consistent with Fillingane, Gnemi's veificaion attached to his petition for

judicid review was more than adequate and in compliance with the gpplicable provisons of
Miss. Code Ann. 8§ 23-15-927 (Rev. 2001).

132.  Accordingly, thisissue is without merit.

¥This 1942 code section was the predecessor statute to Miss. Code Ann. § 23-15-927.
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C. Was Gnemi’s circuit court petition for judicial review properly
certified by two practicing attor neys?

133. Waters next clams that Gnemi's petition for judicid review lacked theproper
accompanying certificates from two practicing attorneys.  The applicable datute states in
relevant part:
[Sluch petition for judicid review shal not be filed unless it bear the certificate
of two (2) practicing attorneys that they and each of them have fully made an
independent  invedtigetion into the matters of fact and of law upon which the
protest and petition are based and after such investigation they verily believe that
the sad protest and petition should be sustained and that the relief therein
prayed should be granted.........
Miss. Code Ann. § 23-15-927. This datutory requirement furthers the goa contemplated by
the legidature in its promulgation of Section 23-15-927. Accordingly, it provides yet another
express obgtacle to the initiation of frivolous partisan litigation. In Harris v. Stewart, 187
Miss. 489, 193 So. 339 (1940), this Court discussed this statutory requirement, stating:
[T]he evident and meterid purpose of the requirement of the certificate of two
independent  precticing attorneys was to prevent, or a leasst to minimize the
bringing before the courts of captious or unsubgtantial political contests of
primary elections,--that such a certificate would dependably show that there was
real menit from a subgstantid legd standpoint in the proposed contest, and would
tend to forestdl, in a large measure, spiteful partisan litigation which would
needlesdy cast doubt upon the future title of the successful candidate to the
nomination for the public office involved.
193 So. at 343.
134. This two-practicing attorney requirement has been drictly construed and held tobe

jurigdictiond. In Pearson v. Jordan, 186 Miss. 789, 192 So. 39 (1939) we cited our decision
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in Pittman v. Forbes, Miss., 186 Miss. 783, 191 So. 490 (1939) and once again stated, “that

the certificate should be sgned by unbiased lawyers, and that ‘Such a purpose eiminates
attorneys who represent a contestant at the time their investigation of the matter is made, or
a the time his petition for a judicid review is filed.’” Pearson, 192 So. at 40. In dismissng
the petition for judicd review in Pearson, we hdd the dautory cetificae of two
disnterested practicing attorneys to be jurisdictiond:

It follows, therefore, that the specid tribund was without jurisdiction to hear

and determine the cause; and that this Court is therefore without jurisdiction to

hear it on apped. The satute is mandatory, using as emphaic language as could
be employed, under the circumstances

kkhkkhkkkkkhkhkkhkhkhkhkhkhkkkx*x

The rignt of a contestee to an office to some extent is tainted by the proceeding;

and it is important that this independent invedtigation should be made by

disnterested attorneys, having no connection with the case. The certificate of

the two disnterested atorneys is just as important as the petition itsdf, and is

juridictiond.
Id.
135. While Waters has submitted the issue and the appropriate rule for our review, shehas
faled to support her contention with any evidence of a falure on the part of Gnemi to meet
the dtatutory mandate. Attached to Gnemi’s petition are two separate certificates, each signed
by a dffeet atorney. Other than the name of the attorney, the attorney’s Missssppi Bar
number, and the attorney’s maling address, both certificates are identicd. Each cetificate
dtates that the attorney is a licensed and practicing attorney in the state of Mississppi and that:

1 | have fuly made an independent investigation into the matters of
fact and of law upon which the foregoing protest and petition are
based; and,
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2. After such invedigation, | verily beieve that the protest and

petition should be sustained and that the relief therein prayed

should be granted.
The language of paragraphs one and two of the atorneys certificates is identicd to the
language of the statute. We are at a total loss as to what else Waters believes these two
attorneys and Gnemi could have done, or should have done, to drictly comply with the
pertinent provisons of Miss. Code Ann. § 23-15-927 regarding the attorneys certificates.
Moreover, the record evidences not only that two attorney certificates were attached in support
of Gnemi's petition but that such submissons were made by disnterested attorneys based on
independent investigation.
136. Wethusfind thisissue to be without merit.

D. Was Gnemi’s circuit court petition for judicial review properly
accompanied by therequired cost bond?

137. Waters asserts that Gnemi’s cost bonds fal to meet the datutory requirements. Miss.
Code Ann. § 23-15-927 states in pertinent part:

[T]he petitioner shdl give a cost bond in the sum of Three Hundred Ddllars

($300.00), with two (2) or more sufficient sureties conditioned to pay al costs

in case his petition be dismissed, and an additiona bond may be required, by the

judge or chancdlor, if necessary, a any subsequent stage of the proceedings.
Waters's spedific complaints are that “none of [the cost bonds] bear the approva of the clerk,
and dl three bear dates differert from the petition, the first being dated September 22, 2003,
the third being dated September 19, 2003, and the second not being signed at al by Gnemi.”

Additiondly, Waters asserts that Gnemi filed his cost bond in piecemed fashion, with some

of the pages beng facamile copies. Collective Exhibit 14 attached to the petition for judicia
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review conssts of: Firsd page — Cost Bond in the amount of $300.00, with the required
satutory language, sgned by Gnemi and Holt Smith as surety. The other signature line for a
surety contains no sgnature but does have typed on the line “See Attachment.” This document
is a facamile copy and is dated September 22, 2003. Second page — Bond for Costs (in the
amount of $300.00) setting out that Gnemi is the principd and Travelers Casudty and Surety
Company of America, Hartford, Connecticut, is the surety, and agan there appears the
datutory requirement concerning the conditions of the bond. There is a dgnature line for
Gnemi, with a check mark, but no dgnature. On the dgnature line for an attorney-infact and
Misssgppi Resdent Agent for Travelers gppears the dgnature of “Anita Johnson”  The
ggnature line for gpprova by a circuit judge is blank. This document is dated September 19,
2003. Third page — This is a facamile copy of the second page, except that Gnemi’s Sgnature
appears on this page. Agan, the dgnature line for goprova by a circuit judge is blank. Fourth
and Fifth pages — Power of Attorney and Certificate of Authority of Attorney(s)-In-Fact. This
document authorizes three individuds, induding Anita Johnson, to bind Travders in an amount
not to exceed $500,000.00 by the execution of various instruments, including bonds.  This
document is dgned under oath by George W. Thompson, Senior Vice President for Traveers,
and contans four corporate seds of the Travders entitiess adong with the signature,
commisson expiration date and seadl of a notary public. This document was aso certified as
remaning in ful force and not revoked, as indicated by the Sgnaure of Kori M. Johnson,
Assdant Bond Secretary for Travders, and agan reflecting Traveerss four corporate seds.

Johnson'’s certificate is dated September 19, 2003.
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138.  With this documentation before her, Waters asserts that Gnemi falled to comply with
the cost bond requirements of the dtatute. Waters's sole citation to authority on this issue is
a quote from Pearson that “[tlhe Satute is mandatory, usng as emphatic language as could be
employed, under the circumstances” 192 So. a 40. In Pearson, this Court affirmed the
specia tribund’s dismissad of the petition for judicid review due to the contestant’s failure
to drictly comply with the datutory requirement of obtaning cetificaes from two
dignterested attorneys. We agree with the assertion that Miss. Code Ann. § 23-15-927 is
mandatory and must be drictly construed; however, Pearson offers nothing by way of
discusson of the cost bond requirements of the dtatute, and thus does little to guide us in
conddering the issue of whether Gnemi’s cost bond was somehow datutorily deficient.  From
the record before us, we unhestaingly find that Gnemi complied with the datutory
requirements concerning the cost bond.

139. As an adde, we aso note from the record that the circuit clerk accepted and marked as
filed Gnemi's petition for judicid review, with the attached fourteen exhibits, which included
the cost bond. The record is slent as to any attack of the cost bond by anyone at the trial court
levd. We find nothing in the record which indicates that Judge Smith was ever called upon
to rue on the sufficiency of the cost bond. We have been consggtent in holding that we need
not consder matters raised for the fird time on the apped, which practice would have the
practical effect of depriving the tria court of the opportunity to first rule on the issue, so that
we can then review such tria court ruling under the appropriate standard of review. See, eg.,

Triplett v. Mayor & Aldermen of Vicksburg, 758 So.2d 399, 401 (Miss. 2000) (citing Shaw
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v. Shaw, 603 So.2d 287, 292 (Miss. 1992)). If we were to adopt such a practice of
conddering for the fird time on appeal matters not raised before the trial court, such practice
would have the dhilling effect of depriving the trid court of the opportunity to firg rue on the
issue, which would then deprive this Court of the opportunity to perform our mandated
appelae review by utilizing the gppropriate standard of review of the trid court’s ruling.

140.  For dl these reasons, we find thisissue to be without merit.

E. Were Gnemi’s pleadings sufficient to maintain his action with the
gpecial tribunal?

41. Waters dso challenges the ruling of the specia tribunad by asserting that Gnemi’s
petition for judicid review exceeded the scope of the matters dleged in his origind petition
to the HCDEC. In Darnell, this Court recognized the scope of the issues authorized by datute
for agpecid judicid tribund to review:
[T]he specid judicid tribunad will have no authority to review or examine into
matters not presented by the origind contest or protest before the executive
committee, save as to matters germane which happened during or since the
hearing before the executive committee, and save as to matters merely
explanatory or incidental as mentioned in Harris v. Stewart, 187 Miss. 489,
507, 193 So. 339. And we have consstently held that the protest before the
executive committee must show spedficdly, and not by genedities what
wrong or wrongs or illegdities the contestant complains of, and that thereby a
wrong was done hm in declaring his opponent the party nominee. See for
ingtance, Hickman v. Switzer, 186 Miss. 720, 191 So. 486.
202 Miss. at 773, 32 So. 2d at 685.
42. This Court has expresdy defined the guiddines for a contestant when appeding an

executive committee determination to a specia judicia tribuna and in Harris we opined tha
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while a petition may not assign additional causes of action, it may be both amendatory, as to
the origind causes of action and grounds for relief, and supplementary, as to dl those materid
facts which happened during and since the hearing before the executive committee. 193 So.
a 343. In Harris we cited directly from precedent and stated that “[w]hen the main facts are
st out in the origind pleading, and an amendment is made which merely elaborates upon those
facts and sets forth additionad incidental facts not changing the origind picture presented,
dthough those incidenta facts may be necessary, in point of drict law, to the statement of a
good cause of action, the amendment introduces no new cause.” ld. a 344 (ating Illinois
Cent. R. Co. v. Wales, 177 Miss. 875, 889, 171 So. 536, 539 (1937)).

143. In this case, Gnemi origindly dleged in his written petition to the HCDEC that there
were fundamenta problems with the conduct of the primary eection.  Moreover, his original
petition of August 25 not only placed the issue of balot box security in violaion of Miss.
Code Ann. 8§ 23-15-911(1) squardly before the HCDEC, it also contested the election
officids falure to count approximatey five absentee balots which Gnemi cdamed were valid.
Furthermore, Gnemi complaned of Roy Anderson’'s third party candidecy in the Holmes
County, Didrict 3 primary, assarting that he did not maintain residency there, and he likewise
dleged that the HCDEC's cancdlation of the second primary eection, where Gnemi
goparently prevailed, wasinvalid.

44. Tracking these initid complaints, Gnemi’s circuit court petition for judicid review
asserts the same fundamental causes of action. Moreover, Gnemi includes cdaims for bdlot

box irregularity, falure to count veid absentee bdlots, improper cancellation of the second
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primary dection hdd on August 26, 2003, and Roy Anderson’s dleged non-resdency in
Digrict 3. The only additiond clams arise out of the same fact issues assarted in his petition
to the HCDEC. Furthermore, the only additiond facts included by Gnemi in his petition for
judicid review were those regarding dleged dection-day irregularities at the polls - an issue
discarded by the specid tribundl.
145. The dispostive issue in this case concerning control of the balot boxes and their
contents was asserted in both the HCDEC petition and the drcuit court petition for judicial
review, and, as such, was wdl within the scope of Judge Smith's review of the actions of the
HCDEC. Thisissueis thuswithout merit.
146. In aum, we find that Gnemi's petition filed with the HCDEC did not have to be sworn
and was otherwise in proper form; that Gnemi’s petition for judicid review filed with the
drcuit court was properly sworn; that there were attached to Gnemi’'s petition for judicid
review the cetificaes of two didnterested attorneys, in proper form; that Gnemi’s petition
for judicd review was accompanied with a proper cost bond; and, that Gnemi’s pleadings via
the petition for judicid review were more than auffident to mantan his action before the
gpecid tribund.  Thus, for these reasons, we find that the specid tribund had jurisdiction to
congder Gnemi's properly filed drcuit court petition for judicid review; therefore, Issue | is
without merit.

. WHETHER THE SPECIAL TRIBUNAL PROPERLY

DETERMINED THAT A SPECIAL PRIMARY ELECTION
SHOULD BE CONDUCTED.
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47. Waters asserts that the special tribund committed revershble error in finding that there
was such a radica departure from our dection laws by the HCDEC so as to require a special
primary runoff eection between Waters and Gnem.
A. Whether there wereviolations of Mississippi Election Laws?

148. The crux of this case involves Gnemi’s dlegaions concerning the HCDEC's method
of handling the Didtrict 3 precinct balot boxes after the first primary ection.

149. Gnemi tedified a the specid tribund hearing that when he and Waters appeared at the
courthouse for the examination of the bdlot boxes on August 22, 2003, ingead of beng
presented with the dx metad precinct boxes, safdy secured with metal locks, they were
presented with two cardboard boxes with the dection materids from dl sx precincts
commingled in those two boxes. When Gnemi made inquiry as to why the eection materids
were not in the meta precinct boxes, Hart infoomed him that the Election Commission
members had emptied the contents of the gx precinct metd boxes from Didrict Three into
the cardboard boxes because the metal boxes were needed for the second primary eection to
be hdd on Augus 26, 2003. Evidently the dection materids were a least identifidble by
precinct because Gnemi tedtified that during the course of the balot box examination, as the
examination of the materids from each precinct was concluded, Hart placed these materias
in the appropriate metal precinct box and secured the box with double locks.

150. Wilbur Redmond, the Didrict Three Election Commissoner for Holmes County,
tedtified that he assisted in the conduct of the Augud, 2003 primary elections. This fact

becomes ggnificat since, absent an express agreement to the contrary, it is the county party
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executive committee, not the county eection commisson, which is charged by law with the
respongbility of conducting the primary eections. On this point, Redmond testified:

Q. Tdl us jugz a little bit about your duties briefly as an Election
Commissioner?

A. My duties are to get the boxes ready for and conduct eection — generd
election and specid dection. Pulling the voter ralls. Uh, that’s about it.

kkkkkkkkkikkkkk*k

Q. What depatment or organization runs primary €ections? Who is
respongble for that?

A. The Holmes County Democratic Executive Committee.

Q. To your knowledge, does the Democratic Executive Committee have any

kind of written agreement with the Elections Commission regarding the ballot

boxes for the primary election?'®

A. Not to my knowledge. | don't know whether they have a written agreement

or awthing. It's just common knowledge that the Election Commissoners are

the onesin charge of the voting boxes.
151. Redmond tedtified that on August 17, 2003, he recelved a telephone cal from fdlow
Election Commissoner Chairman Sam Jesse Horton to come to the courthouse the next day
to prepare for the second primary eections. The next day Redmond and other eection
commissoners indeed met a the courthouse to clean out the balot boxes. The county
gection commissoners brought the meta precinct balot boxes from a storage roon?® to

another room in the courthouse, a which time each election commissioner proceeded to clean

out the balot boxes from higher respective supervisor's didrict. Thus, Redmond handled the

9See Miss. Code Ann. 8§ 23-15-266 (Rev. 2001).

2The record reveals that at least several election commissioners had keys to this storage room.
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ax metd bdlot boxes from District Three, which included two boxes from Pickens, two boxes

from Goodman, and one box each from Ebenezer and Coxburgh. No members of the HCDEC

were present during this process. Redmond explained what he did:

152.

Q. All rignt. Tell me what you had to do to go about taking the bdlots out of
their origind boxes?

A. We have to bresk the sedl on them and then open them and take out the
materid that'sin them.

Q. Andwha kind of sed isthis?

A. That'sametal sedl.

Q. What'sthe purpose of that meta sedl?

A. Wéll, to keep the boxes secure.

Q. What happened after you broke the sedl on the boxes?

A. Wedl, | was taking the materid out, the bdlots that had been cast on August
the 5, and other stuff that they need to conduct an eection.

Q. What would some of that other stuff be?
A. Wél, pencils, uh, tape, uh, eection materids, poll books, and al of that.

kkhkkkhkkkkkhkkhkkkhkkx

Q. What did you do after — where did you take that material — where did you put
it?

A. Widl, | had picked up — since | knew we was going to been (sc) cleaning out
the boxes, | had picked up some cardboard boxes from over there a the farmer’s

Redmond further testified that he cleaned out the metal precinct boxes and placed dl

the eection materids into the two cardboard boxes he had picked up at the farmer's market.

At the specid tribunad hearing, he identified these two cardboard boxes, but stated they had
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more tape on them than wha he had placed on them in order to “secure” the contents.
Redmond dso tedified that he secured the cardboard boxes by pulling the flaps down and
securing them with “one or two pieces’ of gray masking tape across the top. Some of the
election commissoners then placed ther Sgnatures, as witnesses, on the cardboard boxes.
Redmond in fact sgned written certificates, one for each cardboard box, confirming that the
cardboard boxes contained maerids which he had removed from the precinct boxes in
preparation for the second primary eections. Each certificate was then placed on the
respective cardboard box, and Redmond then placed the cardboard boxes back in the storage
room at the courthouse. Redmond stated that this storage room remained locked “most of the
time” Redmond confirmed that this method of cleaning out the meta boxes on August 18,
2003, was one which the eection commissioners had utilized meny times in preparation for
a second primary dection. Redmond dsated that upon returning to the courthouse on August
21, 2003, he learned that Gnemi had requested a “recount.” Redmond aso testified as to what
he observed concerning the actions of the circuit cleekk and some of the éeection
commissioners.

Q. Why were they putting additiona tape on the boxes?

A. Because when they moved them out of the storage room, those boxes had to

be brought out here wherever they were going to have the recount. They had to

be turned back over to the Democratic Executive Committee.

Q. Sowhat was—

A. Wdl, we had — we couldn't turn them back to the Democratic Executive
Committee with the boxes — in the boxes that they had been put in a the
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beginning. So, they — since they had been moved and put in another box, they
had to get them out and put them in this box and put more tape on them.

Q. Why did they have to put more tape on them? |sthat because —

A. Wadl, my underdganding, it was a hazard. It wasn't secured enough in order
to be moved around. That’'s my thoughts about it.

Redmond adso stated that if the storage room they normaly used got “filled up,” then a
basement storage room would be used to Store eection materids.

153. Of equdly dgnificat import is the testimony of Earline Wright-Hart, the Holmes
County Circuit Clerk. Hart tedtified that she learned the overvote and undervote had indeed
been factored into cdculating the percentages in the Didrict Three firsd primary dection about
a week and a haf before the second primary, when she received a cal from the Secretary of
State’'s officee A fax transmisson later arived a her office from the Secretary of State's
office, addressed to Hma Maxine Smith, the HCDEC chair. This fax transmisson contained
information as to how to correctly cadculate the vote percentages, exduding the over and under
votes. Hart passed this information on to Smith who in turn convened a meeting of the
HCDEC, which cetified Waters as the Democratic nominee for Didrict Three Supervisor.
154. Hart tedtified that Gnemi then requested a box examingtion, and Hart told Gnemi she
would arange for the box examination the next morning by contacting the dection
commissioners, however, she dso stated that “snce | do not handle the boxes, | didn't know
where the boxes were” because “[t]hat’s not in my post.” Hart stated that she did not keep the

boxes in the clerk’s office. In fact, in the late afternoon before the election, according to Hart,
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the cardboard boxes were moved “by a trustee” from one room at the courthouse to another
room in anticipation of the box examination the next morning. Hart further tetified:

Q. Because it's not — the Circuit Clerk’s office does not run these primary
dections. The Democratic Executive Committee runs these dections, correct?

A. That's correct.

Q. And you don't have a written agreement with the Democratic Election — |
mean, Executive Committee to run these eections?

A. I've been here 20 years. I've never had to have a written agreement for an
election.

Q. But you don't have a written agreement with the Democratic Executive
Committee to run the eection — primary eection?

A. No, thereé'sno —nothing in the law that says | have to have that.

Q. In fact, you mentioned the law, and that's a good point. Regarding the law,

it is the Democratic Executive Committee's job to run the primary election and

not yours?

A. That'sright.
155. Findly, Hat admitted that after the first primary dection for Digtrict Three supervisor,
the HCDEC cetified the results and declared a second primary between Waters and Gnemi.
Hat dso admitted that notwithstanding this HCDEC cetification, Waters was later declared
to be the Democratic nominee on August 21, just five days before the scheduled second
primary, without Waters ever requesting an examination of the balot boxes and without her
ever filing an dection contest.  In essence, such action by the HCDEC was unilaterd.

56. In fact, Waters candidly admitted that she caled both the Mississippi Democratic Party

dsate office and the Secretary of State's office.  From these phone conversations, certain
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information was eventudly communicated to both Hart and Smith, the HCDEC chair. Waters
tedtified that there was never any reason for her to request an examination of the balot boxes
or to file an election contest because she was declared to be the Democratic nominee after she
initiated the phone cdls to the state Democratic Party headquarters and the Secretary of State's
office.
157. There are severd Satutes which spedificdly address ballot box security. As such, each
datute is premised on diminding fraudulent or corrupt practices and inswing a just and
trustworthy resuilt. Bdlot box security is essentid to producing an election result inwhich
not only the voters, but the candidates themsdlves, can be confident. Miss. Code Ann. § 23-15-
591 governs the immediae post-eection handling of bdlot boxes by precinct poll managers.
Specificdly, section 23-15-591 requires that,“[w]lhen the count of the votes and the tally
thereof have been completed, the managers shall lock and sed the bdlot box, having first
placed therein dl bdlots voted, dl spoiled bdlots and dl unused bdlots” Miss. Code Ann. 8
23-15-911(1) outlines the procedure for maintaning balot box security both before and after
a candidate exercises the right to examine the ballot boxes. Section 23-15-911(1) specifically
provides:

When the returns for a box and the contents of the ballot box and the conduct of

the election thereat have been canvassed and reviewed by the county election

commisson in the case of generd elections or the county executive committee

in the case of primary dections, dl the contents of the box required to be placed

and seded in the bdlot box by the managers sl be replaced therein by the

election commisson or executive committee, as the case may be, and the box

dhdl be forthwith rescaled and ddivered to the drcuit clerk, who dhdl safdy

keep and secure the same againg any tampering therewith. At any time within
twelve (12) days after the canvass and examination of the box and its contents
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by the dection commisson or executive committee, as the case may be, any
candidate or his representative authorized in writing by him shdl have the right
of ful examinaion of sad box and its contents upon three (3) days notice of
his application therefor served upon the opposing candidate or candidates, or
upon any member of thar family over the age of eighteen (18) years, which
examindion shdl be conducted in the presence of the circuit clerk or his deputy
who shdl be charged with the duty to see that none of the contents of the box are
removed from the presence of the clerk or in any way tampered with. Upon the
completion of sad examination the box shal be reseded with dl its contents
as theretofore. And if any contest or complaint before the court shal arise over
sad box, it shdl be kept intact and sedled until the court hearing and another
balot box, if necessary, shal be furnished for the precinct involved.

Quite often, an aggrieved candidate will demand a “recount.” Simply put, our eection laws do
not provide for a candidate seeking a recount by a county party executive committee or a
county election commisson, as the case may be. Instead section 23-15-911(1) is the
mechanism by which an aggrieved candidate may gan information to ad the candidate in
determining whether there might be auffident evidence to file a contest, first with the party
executive committee or the eection commisson.
158.  Findly, Miss. Code Ann. 8 23-15-595 states in pertinent part:

[The drcuit] clerk dhdl, in the presence of the manager making delivery of the

box, place upon the lock of such box a metal seal similar to the sel commonly

used in seding the doors of railroad freight cars. Such seals shal be numbered

conscutively to the number of balot boxes used in the dection in the county,

and the clerk dhdl keep in a place separate from such boxes a record of the

number of the sed of each separate box in the county.
159. Although most ballots are now centraly counted a the courthouse via ascanning
mechine at least dmilar to the OMR in today’s case, as opposed to counting by the pall

workers at the precincts with subsequent delivery of the balot boxes and dection materids

to the draut derk, our dection datutes give cler guidance to our dections officids
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regarding thar respective dutiess We can date with certainty that in the case sub judice,
several violaions of dection laws occurred concerning the Augud, 2003 first primary
election in Holmes County for Digtrict Three Supervisor. Firdt, the Circuit Clerk testified that
ghe did not take possession of the ballot boxes the night of the election when the returning poll
managers brought them back from the precincts. In fact, she was adamant that she was not in
receipt of any of the boxes that evening. Furthermore, the circuit clerk maintains that she had
no knowledge of the boxes locae up to the time when Gnemi officidly served notice on her
and exercised his dtatutory right to examine the balot boxes on August 21, 2003. Ultimatdy,
the Holmes County Circuit Clerk verified her lack of participation in regards to ballot box
security and expresdy dated that she lacked any persona knowledge of and was not a witness
to the remova of the contents from the gx Didrict Three precinct bdlot boxes, or their
collective dumping into two taped cardboard boxes.

160. In accordance with section 23-15-911(1), the balot boxes should have been pridindy
mantaned and monitored by the circuit clerk who had a duty to safely keep and secure the
balot boxes agang any tampering both before and after any box examindion. However, as
evidenced by the record, section 23-15-911(1) was unguestionably violated when, on August
18, 2003, Wilbur Redmond cleaned out the six Didtrict 3 ballot boxes and placed the contents
into two cardboard boxes seding the two boxes with a single piece of tape.

161. Importantly, the cardboard boxes were never seded. Statutory mandate prescribes that
the bdlot boxes be seded immediately following an eection in order to preserve the dection-

day results. In this case, the boxes, which may have been sealed at one time, were not only left
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unsedled and accessible, but their contents were commingled with the contents of the other
Didrict 3 boxes. When the circuit clerk finaly took possesson of these cardboard boxes on
August 22, she proceeded to add additiond tape to thar exterior fearing that the security of
the bdlots was unsatidfactory.  Unfortunately, the taping did nothing to cure the inappropriate
handling of the balot boxes prior to that time.

162. In his ruling, Judge Smith, found these actions to be a clear deviation from our election
laws, rdying on Allen v. Funchess, 195 Miss. 486, 15 So. 2d 343 (1943). In Allen, the
contestant in an eection contest chalenged the integrity of the officid vote count because two
balot boxes remained unsedled after the executive committee made its initid box examingtion.
15 So. 2d a 344. The contestant maintained that after the county executive committee's post-
primary examination of the balot boxes, “the boxes and their contents thereupon had lost their
integrity in point of having any evidentiary vaue at the time the examinaion and recount was
made on August 31st.” Id. This Court further stated in Allen that “[h]ad these boxes been
seded, as required by the datute, it is entirdy probable that this unfortunate controversy would
never have proceeded to the course of an expensve litigation with its resdue of doubts which
will inevitably linger and rankle” 1d.

163. Smilaly, in the case a bar, the evidentiary value of the seded balot boxes was logt the
moment the seal was broken on the ballot boxes. Moreover, like Allen, the contents were

exposed and made available for fraudulent practices.

41



164. Insum, we are congrained as a matter of law, based on the record before us, to find that
there were numerous violaions of our dection laws. First of dl, the Holmes County Election
Commission was in complete control of the balot boxes in the August 5, 2003, Democratic
primary dection, even though our law requires such balot box control to be maintained by the
county executive committee in the case of primary dections. See Miss. Code Ann. § 23-15-
911. Such rdinquishment of datutory responshility by the Holmes County Democrétic
Executive Committee could have only been legdly accomplished via a written agreement with
the Holmes County Election Commisson. Miss. Code Ann. 8§ 23-15-266 (Rev. 2001) states:
A county or muncipa executive committee dhdl be dighble to enter into
written agreements with a drcuit or municipa clerk or a county or municipa
election commisson as provided for in Sections 23-15-239(2), 23-15-265(2),
23-15-267(4), 23-15-333(4), 23-15-335(2) or 23-15-597(2), only if the
politicd party with which such county or municipd executive committee is
afiliated:
(8 Has cast for its candidate for Governor in the last two (2)
gubernatorial dections ten percent (10%) of the total vote cast
for governor; or
(b) Has cast for its candidate for Governor in three (3) of the last
five (5) gubernatorid dections twenty-five percent (25%) of the
total vote cast for Governor.
The record is devoid of any evidence of a written agreement between the HCDEC and the
election commisson wheren the HCDEC has divested itsdf of its datutory duties in the
conduct of Democratic primary dections. In fact, both Digrict Three Election Commissioner
Wilbur Redmond and Circuit Clerk Ealine Wright-Hart admitted the non-existence of a
written agreement.  Thus, pursuant to Miss. Code Ann. § 23-15-267(3), the HCDEC, not the

county eection commisson, should have taken control of the balot boxes and deivered them
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to the drcuit clerk. Because of this active involvement by the Holmes County Election
Commissoners in the August 5, 2003, fird Democratic primary, Judge Smith was unable to
convene the specid tribuna as required under the provisons of Miss. Code Ann. 8§ 23-15-931.
Pursuant to this statute, upon gppointment of a chancdlor or circuit judge by the Chief Justice
pursuant to Miss. Code Ann. 8§ 23-15-929, the specidly appointed judge or chancellor is to
convene the gpecid tribund conssing of the judge and the five county dection
commissoners, who presumably are unbiased and disnterested persons, having no involvement
in the conduct of the primary dection being contested. Pursuant to section 23-15-931, the
county election commissioners gt with the judge or chancdlor “as advisors or assistants in
the trid and determination of the facts” Further, Miss. Code Ann. 8 23-15-933 provides, inter
dig that if as many as three of the five county election commissioners are in atendance at the
hearing before the specid tribuna, and if the findings of fact by the specid tribund are
concurred in by dl the county eection commissoners in atendance, such findings of fact are
not subject to appellate review. However, inasmuch as the actions of the county election
commissoners are a the crux of today's eection contest, Judge Smith was unable to utilize
ther services as members of the specid tribund. However, we have held that the absence of
the dection commissoners a a primary eection contest before the specially appointed judge
IS not error under certain circumdances. See Hatcher v. Fleeman, 617 So.2d 634, 638 (Miss.
1993). In fact, Miss. Code Ann. 8 23-15-935 (Rev. 2001) gives the duly appointed judge or
chancdlor the express authority to proceed to a hearing without the county eection
commissioners, under certain circumstances.  However, what was log, inter dia, because of
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the inabllity of the dection commissoners to sarve as members of the specid tribund in
today’s case, was expedited review by this Court without a record if al the eection
commissoners had agreed with the specid tribund’ s findings of fact.

165. Anocther criticd violaion is the drcuit clerk’s rdinquishing her statutorily mandated
duties to take charge of the balot boxes after the completion of the OMR counting process
which was completed in the early moming hours of August 6, 2003. See Miss. Code Ann.
88 23-15-267(3), -911(1). Instead the ballot boxes were kept in various storage rooms &t the
courthouse, and &fter the county eection commissioners improperly dumped the contents of
the ax precinct bdlot boxes from Didrict Three into two non-secured cardboard boxes from
the famer's market, a “trusteg’ (which we presume to be a jal trusty), among other persons,
moved these cardboxes around from one room to another at the courthouse,

166. Likewise, of dgnificant import in today’'s case is that, notwithstanding the fact that the
provisons of Miss. Code Ann. 8 23-15-911(1) dlow an aggrieved candidate to examine the
balot boxes within tweve (12) days after the canvass and examindion of the boxes and
contents by the county executive committee, the county eection commissoners, only Sx days
after the HCDEC certification of the fird primary eections, removed the contents of the six
Didrict Three ballot boxes and placed them into non-secured cardboard boxes. This action by
the county eection commissioners destroyed the opportunity for not only Gnemi, but any
candidate for a Didrict Three office, or a county-wide office, in the August 5" primary, to
exercise his or her datutory right to examine the bdlot boxes pursuant to Miss. Code Ann.

§ 23-15-911(1). As s0 noted by Judge Smith in his bench opinion and his written order,
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because of these blaant violaions of various datutes, the integrity of any balot box
examinaion was compromised because of the manner in which these 9x precinct ballot boxes
were handled from the time of the fird primary €ection untl Gnemi atempted an
examination.

167. Waters understandably cites Riley v. Clayton, 441 So.2d 1322 (Miss. 1983), inan
effort to convince us that the use of cardboard boxes to store ballots was sufficient to save
today’s case. However, Riley is uneguivocdly factudly dissmilar to the case sub judice. In
Riley, a primary election contest in the chancery clerk’s race, the Lee County circuit clerk had
for some time followed the practice of doring absentee bdlots in large brown precinct
envelopes?®  However, unlike today’s case, in Riley, the balots which were placed in the
envelopes were kept at dl times in a secured location in the circuit clerk’s office, which was
locked overnight.

168. Thus, for these reasons, we find tha the Holmes County dection officidscommitted
numerous violations of the eection laws.

B. Whether the special tribunal’s ordering a special primary run-off
was the proper remedy?

169. In his written order, Judge Smith held in rdevant pat “that the violation of Miss. Code
Amn. 8 23-15-911 is a tota departure from the mandatory provisons of the dtatute” This

finding was likewise condgent with his bench opinion. Judge Smith determined that the only

#_ee County utilized voting machines on eection day, thus absentee ballots and affidavit ballots were
the only paper ballots used in Lee County elections.
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appropriate remedy was to order a specid primary run-off election be to held between Gnemi
and Waters on December 16, 2003, in order to determine the Democratic primary nominee.
Judge Smith aso ordered a specid generd dection to be held on January 6, 2004, between the
Democratic nominee emeging from the specid primay runoff and the Independent
candidates.

170. InRiley, we Sated:

The key in deciding whether an act not in drict compliance with the statutory
election procedures renders that eection void is whether the act is such a tota
departure from the fundamenta provisons of the Staute as to dedtroy the
integrity of the dection and make the will of the qudified eectors impossble
to ascartain. Ulmer v. Currie 245 Miss. 285, 147 So.2d 286 (1962); Sinclair
v. Fortenberry, 213 Miss. 219, 56 So.2d 697 (1952); Gregory v. Sanders, 195
Miss. 508, 15 So.2d 432 (1943).

441 So.2d at 1328.
71. Ordering a speciad €eection is indeed an extreordinary remedy and requires a careful

baancing of many competing factors. In Noxubee County Democratic Executive Committee
V. Russell, 443 So. 2d 1191 (Miss. 1983), we addressed this issue, and set forth a two-pronged

test:

When an dection has been successfully contested, this Court has employed
different tests over the years to ad its determination of what form of relief is
in order.[]] By various routes, we have attempted to discern whether the entire
election should be thrown out or only the tainted votes. We have employed a two
pronged test which though it has been dated in different ways, essentidly
provides that specia dections will be required only when (1) enough illegd
votes were cast for the contestee to change the result of the dection, or (2) so
many votes are disqudified that the will of the voters is impossble to discern.[]
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Russell, 443 So. 2d at 1197 (citing Walker v. Smith, 213 Miss. 255, 56 So.2d 84, suggestion
of error, 215 Miss. 263, 264, 57 So. 2d 166, 167 (1952); Pyron v. Joiner, 381 So.2d 627
(1980)). See also, footnotes 1 and 2, 443 So.2d at 1197-98. Stated differently, this Court has
determined that in an dection contest, when a dgnificant number of legal votes have been
rejected, or illega votes received, an inquiry should be made as to whether the eection truly
reflected the voters will with the Russell test as the guide. If not, then a specid dection must
be held.?

772. Since disgudification of illegd votes is not the dispostive issue in this appea, weturn
our focus squardy on whether the irregularities were subgtantial enough to warrant a special
eection. Russell, 443 So. 2d at 1198. In Walker, we hdd tha this determination “depends
upon the facts and circumstances in each particular case, including the nature of the procedura
requirements violated, the scope of the violations and the ratio of illegd votes to the totd
votes cast.” 213 Miss. at 264, 57 So. 2d at 167. Accordingly, if the irregularities are due to
fraud or willfu violaions of the eection procedure, this Court will not hegtate to order a new
eection, even though the percentage of illegd votesisamdl. Harris193 So. at 346.

173. InClark v. Rankin County Democratic Executive Committee, 322 So. 2d 753 (Miss.
1975), we dedt with error wherein eection officids subgtantidly deviated from mandatory
election day procedure by opening balot boxes while the eection was ill in progress. 322

So. 2d a 756. In violating section 23-3-13 of the then-applicable Corrupt Practices Law,

2Jackson & Miller, Encyclopedia of Mississippi Law, Election Law, § 51, at p.111.
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which was passed specificaly to insure the secrecy of a voter's ballot and to guard against the
opportunity for fraud in the counting of the bdlots, dfficials totally departed from mandatory
procedure. Id. In Clark we stated:
When, as in this case, there has been a totd departure from the mandatory
provisons of the Corrupt Practices Law with respect to time, manner and
conditions under which the balots were counted, the contestee cannot
successfully dam that the contestant has failed to show the will of the eectors
could not be ascertained or has not shown the existence of fraud in connection
with such counting. The departure complained of deprives him of the very
means by which the fraud could be detected if any exigts.
Id. a 757 (citing Briggs v. Gautier, 195 Miss. 472, 15 So. 2d 209 (1943)). We likewise
datedin Clark:
We have hdd in a number of cases that where there has been a radical departure
from the mandatory provisons of the Corrupt Practices Law the result of the
particular precinct or precincts in question is void. Wallace v. Leggett, 248
Miss. 121, 158 So.2d 746 (1963); Ulmer v. Currie 245 Miss. 285, 147 So. 2d
286 (1962); May v. Layton, 213 Miss. 129, 56 So. 2d 89 (1962); Briggs V.

Gautier, supra; Harris v. Stewart, 187 Miss. 489, 193 So. 339 (1940); Hayes
v. Abney, 186 Miss. 208, 188 So. 533 (1939).

Id.

74. Inthis case, the specia remedy of a new election ordered by Judge Smith was not only
an appropriate remedy, it was the only remedy. The gross deviation and total departure from
mandatory election procedure by the HCDEC (via the county election commission) caused the
reult of the August 5, 2003, dection for Didrict Three supervisor to be completely
undermined as dl indicda of rdiability were compromised. Similar to the gross error in Clark,

a radical departure from statutory mandate occurred when the seds of dl dx dection day
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boxes for Didrict Three were broken and the contents therein were left exposed. Likewise,
the drcuit clerk did not take charge of the bdlot boxes on eection night as required by Statute.
Accordingly, the evidentiary value of the boxes contents was completdy lost and the ability
of the county executive committee, the candidates, and the vating public to detect the
exisence of voter fraud and/or any other type of impropriety or miscalculations was lost.

175.  We readily acknowledge that there have been no dlegations or proof of fraud by Gnemi
agang the voters or dection officds While Waters thus maintains that Gnemi’s eection
contest fails due to his failure to clam fraud, it is Gnemi’s ingbility to even be able to detect
fraud that mandates today’s extraordinary remedy. Like secret vote counting, remova of the
ballot boxes and their contents from the secure and prescribed custody of the circuit clerk for
gxteen days, during which time the contents were removed, commingled and placed in insecure
cardboard boxes, not only prevented Gnemi and objective reviewing bodies from properly
acartaning the accuracy and substance of the result posted on eection day, but aso prevented
any discovery of bdlot irregularities or outright fraud in the eection. Moreover, Gnemi, in
a tightly contested race, has been unable to compare the total number of voted, unvoted and
gpoiled balots in each separate precinct or even be certain that they equa the totad number of
balots the receiving eection manager in a particular precinct swore he received and took to
the precinct at the time the polls opened on dection day, such being a fundamental check for
fraud readily exercised by a candidate in a post-election examination of seadled balot boxes.

Miss. Code Ann. § 23-15-591.

49



176. In discussng the importance of a box examination, we stated in Lopez v. Holleman, 219
Miss. 822, 69 So. 2d 903 (1954), that the right is one “‘by which in its main objective the
candidate is made a mere instrumentdity in the better assurance of an honest, impartid and
lanvful election.”” 219 Miss. at 836, 69 So.2d at 907 (citing and quoting from Sartin v. Barlow,
196 Miss. 159, 16 So.2d 372, 375 (1943)). In the case sub judice, Gnemi was wholly deprived
of his opportunity to utilize fundamental safeguards indalled in the mechanism created by the
election code. Accordingly, Judge Smith quite appropriatdy found that the denid of Gnemi’s
right to an accurate examination of the ballot boxes mandated a specia election.

77. Having found, for the reasons dstated, that there were numerous violations of our
eection lawvs, we find that the specid tribund properly determined that a specid primary
election should be conducted; therefore, Issue I, concerning Waters's assertion that the
gpecid tribund committed reversble error in finding such as radicd departure from our
election laws S0 asto require aspecid primary run-off, iswithout merit.

CONCLUSION

178. We wish to make abundantly clear that our decison today should in no way be perceived
as even infaring intended wrongdoing by the Holmes County election officids. There is
nothing in the record to even suggest that one or more Holmes County eection officids acted,
or faled to act, with snister motives or with the intent to hurt or help any particular candidate.
The circuit cderk and a leest one dection commissioner explained there actions or inactions
by daing in essence “that was Smply the way it had aways been done in Holmes County.” We
understand this mind-set. It is quite common that when newly dected officids take office,
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they rdy on the advice of ther predecessors and other informed officids in learning how to
perform their respective duties. If a newly dected officid is told that “this is the way we have
aways done it”, and “it” seems to be a fair way which has been successful in the past, why rock
the boat? While we rely on our dected officids to educate themsalves on the appropriate laws
governing ther duties and respongbilities, we acknowledge the fact that our eected officids
quite appropriately rdy on information ganed a seminars, conferences, and from state
offidds who are charged by lawv with advisng our locd eected offidals as to how to better
perform their duties.
179. However, a the end of the day, in the conduct of locd, digtrict and state-wide elections,
dl Missssppi voters have to rely on the experience, expertise and integrity of our eection
officds to diligetly perform their statutorily mandated duties to assure that our eections are
farly and properly conducted. Perhaps, al of this can best be summed up by our admonition
inRiley:

Although there is a strong public policy in atempting to presarve the will of the

electorate as reflected by the tabulation of dl of the votes, we take this

opportunity to remind regidrars throughout the state that they invite dection

contests, uncertainty and the opportunity for fraud by faling to pay close heed

to the dection statutes whether they be mandatory or directive. Any expense or

burden such compliance creates is triviad when compared to the value of the god

of maintaning our Republic. Integrity of our government can be no greater than

the integrity of dections which put our government officds in office It is

therefore the duty of every regisrar to endeavor to comply with the eection

gtatutes regardless of the persona inconvenience it may creete.

441 So.2d at 1328. We know of nothing else which could be added to our directive in Riley.
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180. For the reasons herein stated, the decison of the Special Tribuna, Circuit Judge Albert
B. Smith, I11, presding, is affirmed.
81. AFFIRMED.

SMITH, CJ.,, WALLER AND COBB, P.JJ., EASLEY, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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