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BRIDGES, J.,, FOR THE COURT:

PROCEDURAL HISTORY
1. The Circuit Court for the Second Judicid Didgtrict of Hinds County tried Dexter Latroy Jordan on
two charges of kidnaping, two charges of sexud battery and one charge of rape. On November 6, 2002,

the jury found Jordan guilty of dl five counts. The circuit court sentenced Jordan to a one hundred sixty



(160) year term in the Missssppi Department of Corrections. Jordan filed unsuccessful motions for a
directed verdict, for judgment notwithstanding the verdict, and for anew trid. Aggrieved, Jordan appedls
and raises three issues, listed verbatim:

l. THETRIAL COURT COMMITTED REVERS BLEERRORWHEN ITDENIED JORDAN’S
MOTION FOR DIRECTED VERDICT.

1. THE ONE COUNT OF RAPEAND TWO COUNTS OF SEXUAL BATTERY AND RAPE
ARE DUPLICITOUS AND SHOULD HAVE BEEN COMBINED.

1. THE SENTENCE OF ONEHUNDRED AND SIXTY YEARS CONSTITUTE[SIC] CRUEL
AND UNUSUAL PUNISHMENT.

Finding no error, we affirm.
FACTS

12. Jordan was charged with rape and two counts of sexua battery of D. W. Additiondly, the State
alleged that Jordan kidnaped D. W. and her son, K. W. OnJduly 22, 2000, D. W., anurse' s assstant at
Whitfidd Missssippi State Hospitd, got off work at 11:30 p.m. Vanessa Green babysat K. W. for D. W.
D. W. picked up K. W. andtook K. W. to vist hisfather, Lanthony Smith. Lanthony wasgoing to keep
K.W. whileD. W. went shopping. D. W. arrived at Lanthony’ s gpartment in Jackson, Mississippi, shortly
after midnight.

113. D. W. got out of her car and got K. W. out of his car seat. D. W. dropped K. W.’s bottle, so
she bent down to pick it up. As she stood up, aman wearing al black and ablack ski mask confronted
D. W. withapistol. Heordered D. W. back into her car, and pushed her as she entered her driver’ sside
door. He put K. W. inthe back seat and told D. W. to drive. D. W. complied and |eft the gpartment
complex. D. W. proceeded down Lynch Street, avoided a police precinct, and continued towards

Springridge Road. The gunmanbecame frustrated at D. W. ’ sinahility to drive the speed limit. Whenthey



got to Springridge Road, the gunman ordered D. W. to pull over. They switched seats and he continued
to drive.

14. The gunman, il threatening D. W. with a pigtal, told her to undress. D. W. lost her bearings,
but she remembered a Sgn for “Raymond-BoltonRoad.” They eventually ended up in awooded areain
Bolton that D. W. did not recognize. D. W. did remember that she heard running water and that the
gunman said he vidted that areato fish.

5. The gunman got out of the car and forced D. W. tojoin him. The gunman, dill wearing the ski
mask, put the pistol barrd inK. W.’s mouth. Then the gunman made D. W. perform ord sex. That act
led to the first sexud battery charge. Thegunman also sodomized D. W. That act led to the second sexud
battery charge. Findly, the gunman forced D. W. to have intercourse with him. That act led to the rape
charge.

96. Afterwards, the gunmantold D. W. that hisnamewas Bruce Andrews. D. W. promised that she
would not turnhimin, so Andrewsremoved his ski mask. D. W. testified that Andrewsl|eft the mask and
the pistal at the scene of the rape. Then she and Andrews left the wooded area and went to a trailer.
According to D. W., Andrews told her to bring $200 to the trailer on the following morning.

17. Next, Andrewsdrove D. W. scar to a BP gasstationinBolton, Missssppi. AccordingtoD. W.,
she was dill undressed. They saw two Bolton police officers a the gas gation. D. W. tedtified that
Andrewstook K. W., put himinacar parked behind hers, and told D. W. she had better not * do anything
supid.” Then, Andrews spoke to one of the police officers, went insde and paid for D. W.’s gas, and
pumped gasinto her car. Andrewsretrieved K. W., droveD. W.’scar near apay phone, andtold D. W.,

gtill undressed, how to get back to Jackson. Andrews then got in a car with another man.



18. D. W. travded West on 1-20. Around Clinton, Mississippi, Deputy Trey Brister of the Hinds
County Sheriff’s Department, stopped D. W. for speeding. D. W. told Deputy Brister what happened,
but Deputy Briger tedtified that D. W. told him the gunman’s name was Michad Green. D. W. never
mentioned the name Michadl Green during her testimony. She adways referred to the gunman as “Bruce
Andrews.”

T9. Deputy Brigter escorted D. W. to the University of Mississippi Medical Center (UMC) in Jackson.
While & UMC, Amy Thwestt, aregistered nurse and a sexua assault nurse examiner, performed arape
kit on D. W. That rape kit resulted in a pogtive identification for semen, but no one performed a DNA
andysis to connect that finding to Jordan. D. W. later identified Jordan from a photographic lineup.

110.  DeputyBrigter contacted the gasstation. Howard Shelby, an off-duty police officer with the Bolton
Police Department, wasworking security at the gas station when D. W. stopped. Officer Shelby was il
working when Deputy Brister contacted the gas station. Deputy Brister described Andrews/Green.

11.  Officer Shelby remembered D. W.’s car and Officer Shelby aso remembered Andrews/Green.
However, Officer Shelby knew Andrews/Green as“Jordan.” Officer Shelby knew where Jordan lived,
so he and Officer Richard Deanwent to Jordan’ shouse. When they arrived, Fernando Joneswas backing
out of Jordan’s driveway and Jordan was waking towards his trailer. The officers blocked Jones's car
and cdled to Jordan. Jordan ran into the woods behind histrailer and evaded the two officers. However,
Jordan turned himsdlf in the next day.

112.  Jordan pled “not guilty” and the matter proceeded to trid. Attrid, Jordanclamedthat he did not
kidnap D. W. or K. W. Jordan said he avoided the two officers because he was on probation and had
outstanding traffic tickets. He said he ran from the officers because he did not know what Officers Shelby

and Dean wanted. He admitted that he wasin D. W.’s car that night, aswas K. W., but he claimed that



hedid not kidnap them. Jordantegtified that D. W., hisgirlfriend, consented to, if not desired, his presence.
Jordan claimed that, on previous occasion, he kept K. W. when D. W. needed to leave him with
someone.
113. Jordanclamedthat hedid notforce oral sex, sodomy, or intercourseonD. W. Jordan said he had
intercourse with D. W. on that night, but Jordantedtified that D. W. consented. According to Jordan, D.
W. washisgirlfriend at the time, though he had numerous girlfriends.
914.  Jordan presented a “scorned woman” defense. Jordan claimed D. W. invented the charges
because she got mad at hm.  According to Jordan, D. W. wanted Jordan to commit to a monogamous
relationship with her and her only. However, Jordan had many girlfriends and did not want to commit.
Jordan’s defense strategy centered on the notion that D. W. said she would get even with him for his
decison to avoid commitment. Further, the theory of Jordan’s defense rested on the proposition that D.
W. invented the charges againgt him as a method of revenge.
115.  Jordanpresented evidencethat corroborated hisverson. Jordan testified that heknew D. W. and
K. W. wdl before the events detailed above. Jordan somehow knew that K. D. suffered fromasthmaand
needed periodic breathing treatments. Police never recovered a pistol or mask that matched thosein D.
W.’s description.  Darlene Jordan, Jordan’s mother, testified that she and D. W. vigited Leonie Jordan,
Jordan’s maternd grandmother at the sametime. Not only that, Darlene testified that Jordan told her he
wanted to marry D. W.
116.  Jennifer Jordan, Jordan’ saunt, testified that she saw D. W. and Jordan together in the parking lot
of her gpartment. Lenore Fox, Jordan’s girlfriend at the time of the trid, testified that she dso saw D. W.
with Jordan. Findly, Wesd ey Reeves, aninvestigator with the Hinds County Sheriff’ s Office, tedtified that

he could not locate the wooded crime scene in Bolton, though he had the scene confined to a generd area.



117. Nevertheless, the jury weighed the conflicting evidence and found D. W. and the evidence
suggesting guilt more credible. As mentioned, Jordan filed an unsuccessful motion for a directed verdict
under Rule 50 of the Missssippi Rules of Civil Procedure. In Jordan’ sfirst issue, he asks this Court to
review the circuit court’s decision.

ANALY SIS

THETRIAL COURT COMMITTED REVERS BLEERRORWHEN ITDENIED JORDAN’S
MOTION FOR DIRECTED VERDICT.

118. Inhisfirg issue, Jordanchalengesthe drcuit court’ sdecisonto overrule hismotion for a directed
verdict. The State claims Jordan failed to preservethisissue. Weaddressthat claim first, becauseit would
be unnecessary to consider the merits of Jordan’s claim if he failed to preserve the issue.
A. Did Jordan Presarve this Issue?

119.  Jordanfiled anunsuccessful motionfor directed verdict after the State’ s case-in-chief. Jordanthen
presented his case. When a defendant files a motion for directed verdict, then presents his case, that
defendant waives his motion for directed verdict. Odem v. State, 881 So.2d 940 (134) (Miss. Ct. App.
2004). However, Jordan subsequently filed a motion for judgment notwithstanding the verdict. When a
crimina defendant files an unsuccessful mation for a directed verdict, then presents his own evidence, and
later files a motion for judgment notwithstanding the verdict, that motion for INOV preserves the
defendant’ s chdlenge of the sufficiency of evidence. 1d. at (136). Assuch, Jordan preserved hischalenge
of the aufficiency of the evidence. Next, the State claims Jordan did not specificaly object to the sufficiency
of the evidence of venue.

B. Did Jordan Object with Sufficient Specificity?



920. To be sure, amotion for adirected verdict must be specific and not generd in nature. Banksv.
State, 394 So.2d 875, 877 (Miss. 1981). “A motion for adirected verdict on the grounds that the state
has faled to make out a prima fadie case must state specificaly wherein the date has failed to make out
aprima fade case.” 1d. The same reasoning gpplies to a motion for INOV. “In the absence of such
gpecifidity, the trid court will not be put in error for overruling same.” 1d. This dso gpplies to venue.
Failure to object to improper venue amountsto awaiver of the objection. Burnett v. Sate, 876 So.2d
409 (114) (Miss. Ct. App. 2003).
921.  Jordan filed his mation for judgment notwithstanding the verdict on February 4, 2004. By that
motion, Jordan claimed (1) “[t]he Court erred in its falure to sustain the motion of Jordan for a directed
verdict;” (2) “[t]he jury verdict was againg the overwheming weight of the evidence” and; (3) “Jordan is
entitled to judgment notwithstanding the verdict due to the fallure of the prosecution to prove aprimafade
case on the counts of kidnapping, rape and sexuad battery beyond a reasonable doubt|.]”
722. Clearly, Jordan’s mation is a genera objection. His motion never specificaly chalenges the
aufficiency of the evidence of jurisdiction. Thet is, Jordan did not specifically dam that the prosecution
faled to present suffident evidence of jurisdiction or venue. Jordan’s motion for INOV is vague and
generd at best. Thus, thisissueisbarred. Banks, 394 So.2d at 877. Procedura bar notwithstanding, we
find that thisissuelacks merit, aswell.

C. Did the Tria Court Have Jurisdiction Over Jordan?
923.  Jordan chalenges the sufficiency of evidence of the drcuit court’s jurisdiction over him. Jordan
references Deputy Reeves sfailure to relocate the crime scene and dams the record lacks testimony or

other evidencethat he committed acrimeinMississippi. Jordan suggests that the State did not prove that



any of the acts charged occurred in Mississppi. Asa result, he concludes that no Missssippi court had
jurigdiction over him, indluding the circuit court.

924.  While reviewing chdlenges to the sufficiency of the evidence, we are mindful of our sandard of
review. Appedsfrom an overruled motion for directed verdict chalenge the sufficiency of the evidence.
Grihimv. State, 760 So.2d 865 (16) (Miss. Ct. App. 2000). Inreviewing such achalenge, weconsder
the evidenceinthe light most consstent withthe verdict. Carr v. State, 655 So.2d 824, 837 (Miss. 1995)
(quoting Roberson v. State, 595 So.2d 1310, 1318 (Miss. 1992)). We give the State the benefit of dl
favorable inferencesthat may reasonably be drawn fromthe evidence. Id. If we concludethat reasonable
jurors could not have found beyond a reasonable doubt that Jordan was guilty, then we must reverse
Jordan’s conviction. Otherwise, we mugt affirm. Id.

125. Firg, itishdpful to notethat there arefive charges involved in this case. According to the record,
Jordan kidnaped D. W. inJackson. Jacksonisinthe First Judicid Didrict of Hinds County. Then Jordan
transported D. W. to Raymond, where he raped and sexudly battered her. Raymond is in the Second
Judicid Digtrict of Hinds County. We separate the sufficiency of the evidence according to the charges.

926.  Asforkidngping, “[€]very person who shall be accused of kidnapping may be indicted and tried
ether in the county where the offense may have been committed, or in any county into or through which
any person so kidnapped or confined shal have been taken while under such confinement.” Miss. Code
Ann. 8§ 99-11-13 (Rev. 2000). D. W. testified that Jordankidnaped her and K. W. in Jackson and took
themto Raymond. While Jackson and Raymond arein the same county, three statutory provisonscoincide
to resolve the matter.

927. FHirg, judicid didricts aretreated likecounties. McGowanv. State, 742 So.2d 1183 (14) (Miss.

Ct. App. 1999), and Section99-11-19 (Rev. 2000) of the Missssippi Code refers to offenses committed



partly in one county and partly in another. 1n such an event, “the jurisdiction shdl be in either county in
whichsad offensewascommenced, prosecuted, or consummated, where prosecutionshdl be firg begun.”
Miss. Code Ann. 8 99-11-19 (Rev. 2000). Thus, the State could have prosecuted Jordan in either the
Firgt or Second Judicid Didrict of HindsCounty. Sincethe State prosecuted Jordan in the Second Judicial
Didtrict of Hinds County, there was sufficient evidence of the drcuit court’ sjurisdictionover the kidnaping
charges.

128. Asfor the rape and sexud battery charges, Section 99-11-37(2) of the Mississippi Code refers
to crimes committed in the particular digtricts of Hinds County. “[A]ll crimes .. . . committed in Hinds
County shdl be cognizable in the court of ether judicid digtrict of the county, and such court shadl have
jurisdiction of the same.” Miss. Code Ann. § 99-11-37(2) (Rev. 2000). “Any and al proceedings may
be conducted in ether judicid digtrict.” 1d. Accordingly, the State could have prosecuted the rape and
sexud battery chargesin ether the First or Second Judicid Didrict of Hinds County.

129.  Hndly, Section99-11-3(1) of the Mississppi Code addresses venue. According to Section99-
11-3(2), “[t]he locdl jurisdiction of dl offenses, unless otherwise provided by law, shdl be in the county
wherecommitted. But, if onthetrid the evidence makesit doubtful in which of severd counties, including
that in which the indictment or affidavit aleges the offense was committed, such doubt shdl not avall to
procure the acquittal of the defendant.”

130. Wefind no merit to Jordan’'sfirst issue.

I1. THE ONE COUNT OF RAPEAND TWO COUNTS OF SEXUAL BATTERY AND RAPE
ARE DUPLICITOUS AND SHOULD HAVE BEEN COMBINED.



131. Inhissecond issue, Jordan clams the sexud battery and rape charges are duplicitous, giving rise
to adouble jeopardy violation. Jordan says the eements of rape are the same dementsas sexud battery
because both require a sex act againg avictim'swill.

1132.  Double jeopardy consists of three separate condtitutiona protections. Whitev. State, 702 So.2d
107 (19) (Miss. 1997). “It protects againgt a second prosecution for the same offense after acquittdl. It
protects againgt a second prosecutionfor the same offense after conviction. And it protects againg multiple
punishments for the same offense” Id. “The gpplicable rule is that, where the same act or transaction
condtitutesaviolationof two distinct statutory provisons, the test to be applied to determine whether there
are two offenses or only one is whether each provisonrequires proof of an additiona fact which the other
doesnot.” Blockburger v. U.S, 284 U.S. 299, 304 (1932). Thereisno merit to Jordan’sclam. The
jury found Jordan guilty of one charge of rape and two charges of sexua battery. The rape charge was
incident to forced intercourse and the two sexua battery charges followed forced ora sex and sodomy.
Rape and sexud battery arenot duplicitous. Rapeisforcible sexud intercourse. Miss. Code Ann. 8 97-3-
65(4)(a) (Rev. 2000). In the context of rape, “sexud intercourse’” means “ajoining of the sexud organs
of amde and femde human being in which the penis of the mdeisinsertedinto the vagina of the femde.”
Miss. Code Ann. § 97-3-65(6) (Rev. 2000). Sodomy could never qudify withthe statutory definition of
rgpe. Likewise, ord sex could never fdl within the statutory meaning of repe.

133. Asfor sexud battery, “[a] person is guilty of sexual battery if he or she engages in sexua
penetrationwith. . . [alnother personwithout hisor her consent.” Miss. Code Ann. § 97-3-95(1)(a) (Rev.
2000). Thus, sexud battery, involves unconsented “sexua penetration.” “Sexual penetration” could

indude intercourse, sodomy, or fellatio. 97-3-95(1)(a); 97-3-97(a) (Rev. 2000). The three charges
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clearly dlege three distinctly separate acts. Accordingly, the charges are not duplicitous and they do not
expose Jordan to double jeopardy.

1. THE SENTENCE OF ONEHUNDRED AND SIXTY YEARS CONSTITUTE[SIC] CRUEL
AND UNUSUAL PUNISHMENT.

134.  Jordan concedes that he did not object to his sentence at sentencing or inhis post trid motion. “If
the gppellant did not present to the trid court the propositionthat his sentence was uncondtitutiond, he may
not assert that alegation on gpped, and it is procedurdly barred.” Ivory v. State, 840 So.2d 755 (19)
(Miss. Ct. App. 2003). Accordingly, thisissueis proceduraly barred.

135.  Procedura bar notwithstanding, “[slentencing is within the complete discretion of the trid court
and not subject to gppellate review if it is withinthe limits prescribed by statute.” Coleman v. State, 788
So0.2d 788 (T12) (Miss. Ct. App. 2000). “Further, the generd rulein this Sate is that a sentence cannot
be disturbed on gpped so long as it does not exceed the maximum term alowed by statute” Id. Jordan
admits that the drcuit court sentenced him to the maximum sentence for each count.  Since Jordan’s
sentence for any one count is not greater than the maximum sentence for that count, this Court may not
disturb Jordan’ s sentence on appedl.

136. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT OF CONVICTION
OF COUNT 1 OF KIDNAPING AND SENTENCE OF THIRTY YEARS; COUNT Il OF
KIDNAPING AND SENTENCE OF THIRTY YEARS; COUNT |1l RAPE AND SENTENCE
OF FORTYYEARS, COUNT IV SEXUAL BATTERYAND SENTENCE OF THIRTY YEARS,
COUNT V SEXUAL BATTERY AND SENTENCE OF THIRTY YEARS. ALL TO RUN
CONSECUTIVELY TO EACH SENTENCE IN EACH COUNT, ALL IN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTION IS AFFIRMED. ALL COSTS OF
THISAPPEAL ARE ASSESSED TO HINDS COUNTY.

KING,C.J.,,LEEANDMYERS, P.JJ.,CHANDLER, GRIFFIS, BARNESAND ISHEE,
JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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