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MYERS, J., FOR THE COURT:
1. On April 17, 2002, DillonRenfroefiled his complaint againgt Brad Berryhill d/b/a J& B Mill Store,
dleging that Berryhill had negligently caused Renfroe to suffer seriousinjuriesto his ankle. Renfroe filed

moationsin limine and for partid summary judgment, bothdedling withthe issue of Renfroe' s employment



status. These motions were denied, and the case proceeded to trid. The jury returned a verdict infavor
of Renfroe and awarded him $20,000; however, the jury dso found Renfroe to be five percent
contributorily negligent, thereby reducing the total award by $1,000. Renfroe filed a post-trial motion for
new trid on the issue of damages or in the dternative for an additur, but these motions were denied.

92. Aggrieved by thetrid court’ s judgment, Renfroe now appeds, raising the following three issues:
. DID THE TRIAL COURT ERR IN FAILING TO INSTRUCT THE JURY THAT
CONTRIBUTORY NEGLIGENCECOULD NOT BEASSIGNED IFRENFROEWASFOUNDTO

BE AN EMPLOYEE?

Il. DID THE TRIAL COURT ERR IN ALLOWING EVIDENCE OF THE PARTIES PAST
FRIENDSHIP AND FAMILY RELATIONSHIP?

[11. DID THE TRIAL COURT ERR IN REFUSING TO ORDER AN ADDITUR?

113. Finding error inthe circuit court’ s treetment of the employment issue, we reverseand render asto
that issue only. Finding no other reversible error, we affirm the judgment of the circuit court in dl other
respects.

FACTS

14. On January 9, 2003, Renfroe, an employee or former employee of the J&B Mill Store, and
Berryhill, owner/manager of the J&B Mill Store, were engaging in “horseplay” outside of the store. The
horseplay consisted of a friendly wrestling or tusding bout. Unfortunately, after attempting some kind of
tripping maneuver, Beryhill fdl on top of Renfroe, and Renfroe's ankle was broken rather severely.
Nothing in the record indicates that the injury resulted from anything other than the horseplay; that is,
Renfroe does not dlege that Berryhill somehow injured himon purpose, and both partiestestified that they

were just playing around (“tusding” or “wrestling”), as they had done on prior occasions.



5. Berryhill’s wife is Renfroe's cousin, and Renfroe and Berryhill had been friends for some time
previous to this action. The record shows that Renfroe incurred roughly $15,000 in medicd hills.
LEGAL ANALYSIS

. DID THE TRIAL COURT ERR IN FAILING TO INSTRUCT THE JURY THAT
CONTRIBUTORY NEGLIGENCECOULD NOT BEASSIGNED IFRENFROEWASFOUNDTO
BE AN EMPLOYEE?
T6. Inhisbrief, Renfroe raises two issues on the question of hisemployment status; however, we have
recast those two issues into this one angle issue, as the substance of the two separate issues stated by
Renfroeisthe same.
q7. Renfroe argues that if the jury found him to be an employee of Berryhill, then contributory
negligence could not be assigned, pursuant to Mississippi Code Annotated 8 71-3-9 (Rev. 2000).
Because of this, Renfroe argues that the trid court erred in not ingtructing the jury on how to handle the
question of contributory negligence if they found Renfroe to be an employee of Berryhill.
T18. Berryhill arguesthat the issue of employment status was not raised in the initid pleadings and was
not tried by express or implied consent. Becauseof this, so Berryhill argues, theissue of employment Status
washot properly beforethejury, and contributory negligence should have beenassigned. Inthedternative,
Berryhill argues that this Court should reverse and render if wefind error inthe tria court’ s handling of the
employment status issue and that no new trid is warranted, because the only thing that the employment
datusissue could possibly affect is the finding of contributory negligence.

STANDARD OF REVIEW
T9. Our generd task in reviewing chdlenges to jury indructions cdls us to view the indructionsasa

wholeinorder to determine whether the jury was adequately instructed as to the law gpplicable to the case.



Adkinsv. Sanders, 871 So. 2d 732, 736 (119) (Miss. 2004); Teadley v. Buford, 876 So. 2d 1070, 1078
(T19) (Miss. Ct. App. 2004). More specificdly in this regard we have held:

This Court does not review jury indructionsin isolation. Jackson v. Daley, 739 So. 2d

1031, 1037 (Miss.1999). Rather, we read theindructionsasawhole. Entergy Miss,, Inc.

v. Bolden, 854 So. 2d 1051, 1054 (Miss. 2003). Wewill not find reversble error “where

the ingructions actudly given, whenread together as awhole, ‘fairly announce the law of

the caseand createno injugtice.’””  Id. (quoting Coleman v. Sate, 697 So. 2d 777, 782

(Miss. 1997)). If the indructions granted “adequately ingtruct the jury, a party may not

complain of the refused indruction.” Turner v. Temple, 602 So. 2d 817, 823 (Miss.

1992) (citing Purina Mills, Inc. v. Moak, 575 So. 2d 993, 996 (Miss. 1990); Paynev.

Rain Forest Nurseries, Inc., 540 So. 2d 35, 40 (Miss. 1989)). Furthermore, the trid

court need not charge the jury with an “indruction that ‘incorrectly states the law, is

covered fairly sewhere in the indructions, or is without foundation in the evidence.””

Bolden, 854 So. 2d at 1054.
Adkins, 871 So. 2d at 736 (19).

DISCUSSION

110. Beforelooking to the ingtructions given, we should note a ruling that occurred earlier in the case.
In denying Renfroe’'s motion for partia summary judgment, the court concluded thet the question of
Renfroe' s employment status was afact issue that should be decided by the jury. Ye, later, when the
employment issue came up inthe court’ s consideration of proposed jury indructions, the trial judge refused,
for fear of confusing the jury, to give any ingtruction specificaly on the issue of employment satus and its
relationship to the issue of contributory negligence. Thus, after earlier concluding that thejury should decide
the issue of employment status, the court inthe end refused to alow the jury to decide the issue. Thesetwo
rulings are dearly inconsstent.

11. Also, curioudy, the court gave an indruction to the effect that employers with five or more

employees are required to maintain workers compensation coverage. But this ingtruction was not



accompanied by any other ingructions explaining the relevance of the presence or absence of workers
compensation coverage or the task of the jury in deciding the issue of employment Status.

12.  Our review of the record demongrates that the other ingtructions farly informed the jury of
standard matters such as what preponderance of the evidence means and what elements are required to
be proved to establish negligence. Yet, in the midst of these standard, and generaly unobjectionable
ingructions, there gppears the seemingly random instruction, noted above, about when an employer is
required to maintainworkers compensationcoverage. In context, thisworkers compensation instruction
appears to be unrelated to any of the other instructions, and because of this, seems somewhat random or
incomplete. In other words, the workers compensation instruction merely hints at an issue that was
present, namdy the issue of employment status, instead of providing adequate ingtructionto the jury onthat
issue.

113. Thus, our review of the record and the ingtructions given leads us to conclude that, while the
individud ingructions givenwere correct inthemsalves, whentaken separatdly, the indructions asawhole,
whentakentogether, faled to farrly and adequately announcethe law of the case, particularly inaddressing
the employment status and contributory negligenceissues. Id.  Thejury was sent into deliberations without
having beeningtructed on how the question of Renfroe’ semployment status could affect thar verdict. The
jury wasingructed that employers medting certain criteria are required to maintan workers compensation
coverage, but the jury was not ingtructed on what workers compensation coverage had to do with the
case. Wefind that this represents afailure to farly and adequately announce the law of the case on the
issue of Renfroe s employment tatus.

114. Therdevance of Renfroe's employment status lies in the fact thet if the jury found Renfroe to be

anemployee, then Berryhill’ sfallureto mantanworkers' compensationcoverage would, pursuant to Miss.



Code Ann. § 71-3-9, preclude commonlaw defenses such as contributory negligence. Thus, the issue of
Renfroe’ semployment status bore directly upon the issue of contributory negligence, and the jury was not
ingtructed on the relationship between these two issues.

115. Moreover, one of the primary aspects of Beryhill's case was the defense of contributory
negligence, and one of the primary aspects of Renfro€' s case became, by the time of the trid (more will
be sad onthisbelow), Renfroe sstatus asan employee. Inthisregard wehavehdd, “A party hastheright
to have histheory of the case presented to the jury by ingtructions, provided that there is credible evidence
that supportsthat theory.” McGee v. State, 820 So. 2d 700, 705 (19) (Miss. Ct. App. 2000) (citation
omitted). Intherecord wefind credible evidence presented to support Renfroe’ stheory of hisemployment
datus in addition to Berryhill’s theory of contributory negligence, if Renfroe was found not to be an
employee. This stands as another inadequacy in the ingtructions as a whole: they failed to accurately
present the parties theory of the case. Id.

116. Havingnoted the deficienciesinthe jury indructions, we mugt examine Berryhill’ s argument about
the employment status issue not being raised intheinitid pleadings and not being tried by express or implied
consent. Very smply, the record reflects that the issue was, in fact, tried by implied consent.

17. The Missssippi Supreme Court has held quite clearly that if no objection is raised to the
introductionof issues not embraced within the origind pleadings, such issues will be deemed to betried by
implied consent. Lahmann v. Hallmon, 722 So. 2d 614, 619 (1115-16) (Miss. 1998); Weissv. Weiss,
579 So. 2d 539, 542-43 (Miss. 1991); Queen v. Queen, 551 So. 2d 197, 200 (Miss. 1989). Our
supreme court hasaso held that a finding of implied consent requiresthat the opposing party recognize (or
should recognize) that an issue not raised inthe origind pleadings was being introduced &t trid. Shipley v.

Ferguson, 638 So. 2d 1295, 1300 (Miss. 1994).



118. Therecord of the casesubjudicereveds that Berryhill falled to object to the introduction of matter
related to the issue of Renfroe’s employment status and that Berryhill recognized the introduction of this
issue which was not embraced within the origind pleadings. At the hearing on the motionsin limine and
for partia summary judgment, Renfroe dlearly and expresdy raised the issue of his employment status, an
issue not raised inthe origind pleadings, and asserted arguments based uponthat issue. Indeed, Renfroe's
moation for partid summary judgment was little more thanan attempt to have the employment status issue
decided before the ful trid, so as to preclude certain defenses that would otherwise be available to
Berryhill.

119. Beryhill's counsd, instead of objecting to the introduction of thisissue as rasng something not
embraced in the origind pleadings, argued that the employment status issue raised fact issues precluding
summary judgment. Later, a trid Berryhill’s counsd not only falled to object to questions on the
employment tatus issue that wereposed to Renfroeand other witnesses, but Berryhill’ scounsel dso asked
the withesses numerous questions relaing to Renfroe' s employment status. In addition, when the parties
wereexaminingand sdecting jury ingructions, Berryhill’ scounsd madearguments, againwithout objection,
relating to indructions on the issue of Renfroe's employment status. Based upon such evidence in the
record, we find that Berryhill cannot legiimady daim that he did not recognize Renfroe's employment
datus asalive and very relevant issue by the time of trid.

120. Therefore, because Berryhill failed to object and because his actions at trid indicate that he did
recognize the entrance of the issue into the case, we find that the issue of Renfroe’ semployment status was
tried by implied consent. Lahmann, 722 So. 2d at 619 (1115-16); Shipley, 638 So. 2d at 1300.

921.  Returning then to theissue of the jury indructions, we find there to be merit in the contention that

the jury should have been ingtructed about how the employment status issue would effect the issue of



contributory negligence. This is because, as noted above, Miss. Code Ann. 8§ 71-3-9 states that an
employer who fallsto maintain workers compensation coverage forfeits commonlaw defenses, induding
contributory negligence, in an action at law brought by an injured employee. Therefore, Renfroe's
employment tatus bore directly upon the issue of contributory negligence, and an indruction on this
relationship between employment status and contributory negligence should logicaly have followed the
workers compensation ingtruction.

922.  Our review of the record reveds that Renfroe's employment status was not ultimately decided
below, and the evidence in the record is incondusve on the question of Renfroe’s employment status.
However, in his brief Berryhill has offered to concede that Renfroe was an employee at the time of the
incident. Thisconcesson by Berryhill is premised upon the argument that the employment statusissue can
affect nothing but the finding of contributory negligence. We agree, and we find that Berryhill’ s concession
of the employment status issue obviates the need for anew trid and effectively resolves thisissue.

923. Therefore, ance Beryhill has offered to concede the employment status and workers

compensation coverage issues, the judgment of the circuit court is reversed and rendered to remove the
assgnment of contributory negligence to Renfroe.

II. DID THE TRIAL COURT ERR IN ALLOWING EVIDENCE OF THE PARTIES PAST
FRIENDSHIP AND FAMILY RELATIONSHIP?

724. Renfroearguesthat the admissionof evidence rdating to his pagt friendship and family relationship
with Berryhill was an abuse of discretion. Berryhill argues that the evidence was properly admitted.

STANDARD OF REVIEW



125. Wereview the admissonor exclusonof evidencefor abuse of discretion, and, if wefind an abuse
of discretion, we will reverse only where the error adversely affects a substantia right of aparty. Gibson
v. Wright, 870 So. 2d 1250, 1258 (128) (Miss. Ct. App. 2004).
DISCUSSION

926. Thetrid court, inadmitting the evidence in question, noted that the probative vaue of the evidence
outweighed itsprgjudicid effect. The court aso declared that the jury needed to know of the reationship
between the parties, at the very least, in order to consder the issue of intent. Our review of the record
reveds that intent was never a rdevant issue in this case, as nether party argued that the injury was
intentiondly inflicted. Thus, there may have been an abuse of discretion in admitting this evidence.
However, we are not convinced that this was an abuse of discretion; and, in any event, even were weto
find definitively that this was an abuse of discretion, we could not find thet asubstantia right of Renfroe’'s
had been adversdy affected. Thisis becausethe jury rendered averdict in Renfroe’ sfavor and awarded
him an amount in excessof hisactua damages. Therefore, we find that the admission of this evidence did
not condtitute reversible error, asit did not adversely affect a substantid right of Renfroe.
[1l. DID THE TRIAL COURT ERR IN REFUSING TO ORDER AN ADDITUR?
927. Renfroearguesthat the tria court should have ordered an additur, becausethe jury award did not
provide adequate compensation for hisinjuries. Berryhill argues that the award does not strike mankind
at firg blushas outrageous and that the tria court did not abuseitsdiscretioninrefusng to order anadditur.

STANDARD OF REVIEW
128. We review atrid court's decison on a motion for additur for abuse of discretion. Teasley v.
Buford, 876 So. 2d 1070, 1075 (6) (Miss. Ct. App. 2004). Because damage awards are within the

traditional domain of the jury, wewill only order anadditur withgreat caution, whenthe jury award is “so



unreasonable in amount as to strike mankind at first blush as being beyond al measure, unreasonablein
amount and outrageous.” Id. (quoting Rodgers v. Pascagoula Pub. Sch. Dist., 611 So. 2d 942, 945
(Miss. 1992)).
DISCUSSION

929.  Our review of the recordindicates that Renfroe proved gpproximately $15,000 inactua damages,
and the jury awarded him $20,000. This amount, given the evidence in the record, cannot be said to be
“s0 unreasonable in amount as to strike mankind at first blush as being beyond al measure, unreasonable
in amount and outrageous.” 1d. On the contrary, this amount appears to be far in light of the amount of
actua damages proven. Therefore, we find that the trid court did not abuse its discretion in refusing to
order an additur.

130. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY IS
REVERSED AND RENDERED TO REMOVE THE ASSIGNMENT OF CONTRIBUTORY
NEGLIGENCE, AND AFFIRMED IN ALL OTHER RESPECTS, THEREBY MAKING THE
TOTAL AWARD TO APPELLANT TO BE $20,000. ALL COSTSOF THISAPPEAL ARETO

BE DIVIDED EQUALLY BETWEEN THE APPELLANT AND THE APPELLEE.

KING, C.J., BRIDGES AND LEE, P.JJ., CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ. CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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