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KING, CJ., FOR THE COURT:
L Aggrieved by the trid court’s grant of summary judgment, the Dunstons apped and assert the
following assgnments of error, which we quote verbatim:

l. The Circuit Court Applied an Erroneous * Preponderance of the Evidence” Standard in Granting
Summary Judgment to the Defendants; the Court Did Not View the Evidence in the Light Most



Favorable to the Appdlants as Required by Law; the Appellants Have Demonstrated Facts
Sufficient to Support Their Clams.

. The Actions of the Head of the Office of Coasta Ecology, Department of Marine Resources,
Which Handles Permitting for All DMR Regulation on the Missssppi Gulf Coast in Stating
Unequivocaly to the Buyer in an Executed Buy/sdl Agreement That the Property Subject to the
Buy/sdl Agreement WasIncluded inthe Property He Was Putting Together to CreateaMarshland
reserve and Tha “He Would Fight until the End to Prevent Any Development” of the Property
Subject to the Buy/sdll Agreement, Resulting in Buyer’ sFailureto Purchase the Subject Property,
Condtituted Tortious Interference with the Sdller’ s Business Relations and Contract with Buyer.

[1l.  The Actions of the Head of the Office of Coastal Ecology, Department of Marine Resources,
Which Handles Permitting for All DMR Regulation on the Mississippi Gulf Coast in Stating
Unequivocally to the Buyer in an Executed Buy/sdll Agreement That the Property Subject to the
Buy/sdl Agreement Was Included in Property He Was Putting Together to Create a Marshland
Reserve and Tha “He Would Fght until the End to Prevent Any Development” of the Property
Subject to the Buy/sell Agreement, Resulting in Buyer’ s Failure to Purchase the Subject Property,
Were Taken under the Color of State Law; and Treated Sdler Differently from Other Property
Ownersinthe Areain Violation of 42 U.S.C. § 1983.

V. The Actions of the Head of the Office of Coastal Ecology, Department of Marine Resources,
Which Handles Permitting for All DMR Regulation on the Missssippi Gulf Coast in Stating
Unequivocdly to the Buyer in an Executed Buy/sdll Agreement That the Property Subject to the
Buy/sdl Agreement Was Included in Property He Was Putting Together to Create a Marshland
Reserve and That “He Would Fght until the End to Prevent Any Development” of the Property
Subject to the Buy/sdll Agreement, Resulting in Buyer’ sFailureto Purchasethe Subject Property,
and Other Actions of the Department of Marine Resources in Asserting Control and Ownership
of Sdler’s Property Have Resulted in a Taking of Sdller’s Property for a Public Use Without
Payment of Due Compensation in Violation of Mississppi Congtitution § 17.

STATEMENT OF FACTS

12. Edward and Constance Dunston own gpproximately 85 acres of property Situated in Jackson

County onthe Missssippi Gulf Coast. The Dungtons purchasedthe property around 1971-1972, and Snce

that time they have sold eght lots from the property. On June 17, 1999, the Dunstons executed an

agreement with Oceana Design and Development Corporation which gave Oceana the right to purchase
the remainder of the property until December 17, 1999 for $750,000. The purpose of the agreement was

to dlow David Maizell, Oceand s president, to “explore the prerequisites, opportunities, and options to



develop the property to its best use. . .”. The agreement alowed Oceana to choose to purchase the
property with or without approva from Jackson County, or to cancel the contract and yield al deposts,
withno further obligationto the sdller. The agreement further stated that its intent was to “ secure the price
and time period defined above for the Buyer to eva uate devel opment opportunity/limitations of the subject
property.”

13. The Dunston property islocated inthe Graveline Bay Coastd Preserve. Along with the Graveline
Bay Preserve, nineteen other stes dong the Missssppi Coast were designated by the coastd zone
program, pursuant to anationd program, as areas of prigine coastal marshthe state would liketo purchase
and bring to state ownership for preservation. The Graveline Bay Preserve contains approximatey 2,339
acres, 614 of which the state had acquired and was currently managing.

14. The Dunston Property was also subject to the provisons of the Wetlands Protection Act of 1973
implemented through the Department of Marine Resources (DMR). Under the Act, wetlands can not be
developed without firgt securing a permit issued by theDMR. Maizell wasawarethat the Dunston property
contained wetlands, and in light of thisfact he contacted severa agencies, such as the Jackson County
Planning Commission, United States Corp of Engineers, United States Fish and Wildlife Service, and the
Missssppi Department of Environmenta Qudlity, to discuss the possbility of getting a permit to develop
the Dungton property, and he received postive responses from these agencies. Maizell then met with
Stephen Oivanki, head of the Office of Coasta Ecology which handled adl DMR permitting on the
Missssppi Gulf Coadt. Maizell dams that Oivanki advised him that the property was “100% wetlands’
and stated “he would fight until the end to prevent any development” of the property. Following this

conversation with Oivanki, Maizell refused to purchase the property for Oceana.



5. On December 5, 2000, the Dungtons filed a complant under the Missssppi Tort Clams Act in
the Circuit Court of Harrison County againgt the DMR, the Mississppi Commissionof Marine Resources,
and their employee Stephen Oivanki. The Dungtons aleged tortious interference with a contract, and a
business rdationship, a violaion of Missssppi Condtitution § 17, and a violation of 42 U.S.C. § 1983.
The Dunstons requested injunctive relief, actud damages, and punitive damages.
T6. OnMay 1, 2003, the trid judge issued findings of fact and conclusons of law and granted summary
judgment in favor of the defendants finding that the Dungtons had failed to establish a genuine issue of
materid fact.
17. Finding no error we afirm.
ISSUESAND ANALYSIS
118. We have combined the Dunstons issues into asingle issue.
l.
The Circuit Court erred in granting summary judgment in favor of the defendants.
T9. The Dunstons contend that the trid judge erred in granting summary judgment based on affidavit
testimony regarding a DM R memorandum from1978. The memorandum indicated Mr. Dunston knew his
property could not be devel oped. The Dunstons contend that the trial judge erroneously concluded there
was no genuine issue of materid fact usng an improper “preponderance of the evidence’ sandard. The
Dungtons argue that trid judge did not comply withMississppi Rules of Civil Procedure Rule 56 by viewing
these memorandainthe light most unfavorable to them, and ignoring Mr. Dungton's affidavit testimony that
refuted these memoranda, and created a genuine issue of materid fact precluding summary judgmen.
910.  The Dungtons mantain a host of injuries resultant from the satements Stephen Oivanki made to

David Mazdl when Mazdl inquired about their property. Firdt, they argue that Oivanki’ s statements to



Maizdll resulted in his failure to purchase their property which congtituted tortious interference with a
contract, and a business relation. Secondly, they dlege that the tatements Oivanki made to Maizdl were
made under the color of state law and treated the Dungtons differently than other property owners in

violationof 42 U.S.C. § 1983. Fndly, the Dungtons dlege that the statements made by Oivanki and “other

actions of the Department of Marine Resources’ have resulted in ataking of their property for public use
without due compensation in violation of Missssppi Congtitution § 17.

11.  “This Court gpplies a de novo standard of review of a lower court's grant or denid of summary
judgment.” Lewallenv. Sawson, 822 So. 2d 236, 237 (16) (Miss. 2002). Inreviewing the grant or denid

of summary judgment the appellate court applies the same standard as thet of the trid court under Rule
56(c) of the Mississppi Rules of Civil Procedure. 1d. at 238. Rue 56(c) datesthat summary judgment

shdl be granted if “the pleadings, depositions, answers to interrogatories and admissions on file, together

withaffidavits, if any, show that thereisno genuine issue asto any materid fact....”. 1d. The burden of proof
isonthe moving party to demonstrate that no genuine issue of materia fact exists. 1d. “The presence of fact
issues in the record does not per se entitle a party to avoid summary judgment.” 1d. * The court must be
convinced that the factud issue is a materia one, one that mattersin an outcome determinative sense......

[T]he existence of a hundred contested issues of fact will not thwart summary judgment where there is no

genuine dispute regarding the materid issues of fact.” |1d.

f12. This case was properly brought under the Mississppi Tort Clams Act (MTCA), codified in
Missssppi Code Annotated Section 11-46-1-23 (Rev. 2002), whichprovidesimmunity to governmental

entities in specified circumstances. The MTCA provides that governmenta employees are not persondly
lidble for certain acts or omissions occurring within the course and scope of the employee’ s duties unless

the employee engaged in conduct consisting of “fraud, mdice, libel, dander, defamation, or any other



crimind offense” See Miss. Code Ann.§ 11-46-9 (Rev. 2002); Miss. Code Ann. 8 11-46-7(2) (Rev.
2002).

113. TheDunsgtons brief specificdly states*[a]ppdlants Complant isclearly becauseof the actsof thar
employee, the head of the Office of Coasta Ecology, committed during the course and scope of his
employment.” The Dungtons contend Oivanki intentionaly made statements to Maizell that caused him to
refuse to purchase the Dungtons property which congtituted tortious interference with contract and
business rdaions. Although the Dunstons dlege “intentiona” behavior on the part of Oivanki they do not
present any evidence that Oivanki was engaged in conduct which congtituted “fraud, malice, libd, dander,
defamation, or any crimind offense” thereby penetrating his cloak of sovereign immunity under Mississppi
Code Annotated Section 11-46-7(2).* Nor do the Dungtons alege that they ever submitted and were
subsequently denied a permit by the Mississppi Department of Marine Resources, or the Mississippi
Commission on Marine Resources. The agencies had no involvement in this matter, and therefore there is
no lidality. If the agencies had denied the Dungtons a permit to develop ther property they, as wdl as

Oivanki, would be immune from suit pursuant to Mississippi Code Annotated Section 11-46-9(h) (Rev.

Miss. Code Ann. § 11-46-7. Exclusiveness of remedy; joinder of gover nment
employee; immunity for acts or omissions occurring withing cour se and scope of employee’'s
duties; provision of defensefor and payment of judgmentsor settlements of claims against
employees; contribution or indemnification by employee: (2) An employee may bejoined in an
action againg a governmentd entity in a representative capacity if the act or omisson complained of is
one for which the governmentd entity may be liable, but no employee shdl be held persondly liable for
acts or omissions occurring within the course and scope of the employee' s duties. For the purposes of
this chapter an employee shdl not be consdered as acting within the course and scope of his
employment and a governmenta entity shdl not be lidble or be consdered to have waved immunity for
conduct of its employee if the employee' s conduct congtituted fraud, mdice, libel, dander, defamétion,
or any crimind offense.



2002)2. Absent evidence showing otherwise, Oivanki, the Mississippi Department of Marine Resources,
and the Missssippi Commisson on Marine Resources are immuneto damsof  tortious interference with
contract and business relations. There is no merit to thisissue.
14. Next, welook at the Dunston’s 42 U.S.C.8 1983 claim. Section 1983 provides that:
Every personwho, under the color of any statute, ordinance, regulaion, custom, or usage,
of any State or Territory or the Digtrict of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the Condtitution and laws,
dhdl be lidble to the party injured in an action at law, suit in equity, or other proper
proceeding for redress. For the purposes of this section any Act of Congress applicable
exclusgvely to the Didrict of Columbia shal be congdered to be astatue of the Didtrict of
Columbia.
42 U.S.C. 81983.
Neither the state nor itsofficds acting in their officid capacitiesare” persons’ under § 1983, and therefore
can not be hdld ligble for afederd avil rightsdam. Will v. Michigan Dept. of Sate Police, 491 U.S.58,
71 (1989). After a review of the complaint and the record we find it suffident under the rules of notice
pleading that whichthis state adheres. Oivanki was sued inhis officid capacity as anemployee of the DMR
and CMR, and not in hisindividua capacity. Therefore the date, aswel as Oivanki inhis officid capacity,
areimmune from ligbility under a 81983 clam. There is no merit to thisissue,

115.  Hndly, we look to the Dungton’s daim of a taking of their property in violaion of Missssppi

Condtitution 8§ 17. The Dungtons dlege the following acts by the DM R congtitute a taking of their property

’Miss. Code Ann. § 11-46-9(h). Exemptions of gover nmental entity from liability on
claims based on specified circumstances: (1) A governmenta entity and its employees acting
withing the course and scope of their employment or duties shdl not be liable for any claim; (h) Arisng
out of the issuance, denid, sugpension or revocation of, or the faillure or refusd to issue, deny, suspend
or revoke any privilege, ticket, pass, permit, license, certificate, gpprova, order or smilar authorization
where the governmentd entity or its employee is authorized by law to determine whether or not such
authorization should be issued, denied, suspended or revoked unless such issuance, denid, suspenson
or revocetion, or falure or refusd thereof, is of amalicious or arbitrary and capricious nature.

7



without just compensation: (1) inclusion of their property in the Graveline Bay Marshland reserve, (2)
gonewdling any possible development to the property, (3) depositing dredge spails, (4) placing ajetty on
the property, and (4) the statements Oivanki made to Mazdll. The Dunstons aso claim that the trid court
erred in holding that this daim should have been brought in Jackson County, the situs of the property. The
Dungons counter that Harrison County was the proper venue since this action was brought under the
MTCA which dates.

(2) The venue for any suit filed under the provisions of this chapter againgt the Sate or its

employees shdl be in the county in which the act, omisson or event on which the liability

phase of the action is based, occurred or took place. The venue for dl other suits filed

under the provisions of this chapter shdl be inthe county or judicid digtrict thereof inwhich

the principa offices of the governing body of the political subdivison are located. The

venue specified in this subsection shdl control in dl actions filed against governmental

entities, notwithstanding that other defendantswhichare not governmentd entities may be

joined in the suit, and notwithstanding the provisions of any other venue statute that

otherwise would apply.
Miss. Code Ann. § 11-46-13(2).
916. This Court declines to address this issue. The Dungtons never filed for, and subsequently were
never denied, a permit to develop their property. Sincethe Dungtons have not exhausted dl adminidrative
remedies avalable to them this Court does not have jurisdictionto hear thisdam, asit isunripefor judicid
review. See Everett et. al. v. Lovitt, 192 So. 2d 422, 428 (Miss. 1966). Since the Dunstons dams
under the MTCA have been disposed of, their claim of ataking must be brought as a separate actionwith
venuefixed in the Circuit Court of Jackson County, the Situs of the property. See Miss. Code Ann. 8§ 11-
27-5 (Rev. 2004).
17. Congdering the evidence de novo, we find that the tria judge did not abuse his discretion in

granting summary judgment since the Dunstons' Sate tort daims were protected by sovereégn immunity.

Furthermore, asto the Dungtons federd clams, the trid judge properly concluded that Oivanki was sued



in his officid capacity, and asthe State is not a person it can not be lidble for a dam brought under 42
U.S.C § 1983. Fndly, summay judgment was proper because the Dungtonis clam of inverse
condemnation is not ripe for judicia review.

118. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY SECOND
JUDICIAL DISTRICT GRANTING SUMMARY JUDGMENT IN FAVOR OF THE
DEFENDANTS IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE TAXED TO THE
APPELLANTS.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.



