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EN BANC.

WALLER, JUSTICE, FOR THE COURT:

INTRODUCTION

L. Thisaction arose from an automobile accident on August 14, 1993. Susan Long Griffinwasa
passenger in avehicle driven by Namie J. Tuggle. Faye Ellis, Griffin's mother and appointed conservator,
filed alawsuit on behdf of Griffin againg Tuggle and Ide of Capri Casino seeking generd damages for
Griffin'sinjuries.

2. Griffin was covered by a plan of medica insurance through her husband's employer, Anderson Tully
Company (ATCO). ATCO pad the mgority of Griffin's medica expenses under the plan.

13. On May 4, 1995, ATCO filed a"Complaint for Declaratory Judgment” in Warren County Circuit Court
seeking clarification of the rights and obligations of al parties connected with the accident. Before the circuit
judge resolved this claim, Tuggle and hisinsurersinterpleaded the policy limits of Tuggle's $100,000 policy
in Warren County Chancery Court. The Chancdlor hed ATCO was entitled to receive the entirety of the
fund based on the subrogation agreement in ATCO's group benefit plan. The Chancellor ordered the
interpleaded funds not be digtributed until the resolution of Elliss circuit court law suit againgt Tuggle,



ubject to Tuggles insurer having the right to reclaim the fundsiif there were afinding of non-ligbility. Ellis
filed a motion to reconsder asking the Chancellor to address the issue of attorneys fees. The Chancdllor
found Elliss attorneys were not entitled to any fees from the interpleaded funds. Ellis now appedls.

FACTSOF THE CASE

4. On August 14, 1993, Griffin was a passenger in avehicle driven by Tuggle. Tuggle ran off the road after
he and Griffin left the Ide of Capri Casino. In the accident Griffin suffered severe permanent brain injuries
and incurred substantial medica expenses. Tuggl€'s negligence was dlegedly a proximate cause of the
accident and Griffin'sinjuries. Allegedly the Ide of Capri Casino served Tuggle acohalic beveragesto the
point where he was visbly intoxicated. Intoxicated, Tuggle left the Ide of Capri Casno and the accident
occurred.

5. Griffin was covered by a plan of medica insurance through her hushand's employer, ATCO. ATCO
paid the mgority of Griffin's medical expenses under the plan.

6. ATCO's medica group benefit plan provides the following:

In the event any hospital service or medica benefit is provided or any payment is made to a member
under this Document, the Claims Service Manager shdl be subrogated and succeed to the member's
or dependent's right of recovery against any person or organization, and the member shall execute and
deliver such instruments and take such other actions as the Service Manager may require to secure
such rights. Neither the member nor the dependent will do anything to prejudice the rights given the
Claims Service Manager by this paragraph without its consent.

117. At the time of the accident, Tuggle had liability insurance coverage of $100,000 through Kemper
Nationd Insurance Company and American Mutud Insurance Company. Griffin's husband was also
covered by an under insured motorist policy from State Farm Insurance Company for $26,000. (1)

8. On May 4, 1995, ATCO filed a"Complaint for Declaratory Judgment” in Warren County Circuit Court
seeking clarification of the rights and obligations of al parties connected with the accident. Before the circuit
judge resolved this claim, Tuggle and hisinsurersinterpleaded the policy limits of Tuggle's $100,000 policy
in Warren County Chancery Court. Without issuing afina decison, the circuit judge sent the case to
Warren County Chancery Court for a determination of the rights of the parties in the pending interpleader
action(2

9. On August 8, 1996 Faye Ellis, as Griffin's conservator, filed alawsuit on behdf of Griffin againg Tuggle
and the Ide of Capri Casino seeking generd damages for Griffin'sinjuries.

110. ATCO and Ellisfiled an answer to the interpleader and cross-claimed against each other for the
insurance funds. Both parties d <o filed motions for summary judgment. The Chancellor hed ATCO was
entitled to receive the entirety of the fund based on the subrogation agreement in ATCO's group benefit
plan. The Chancellor ordered the funds not be digtributed until after the resolution of Elliss Circuit Court suit
againg Tuggle, subject to Tugglesinsurer's right to recover the funds upon afinding of non-ligbility.

111. Ellisfiled amotion to reconsder and asked the Chancellor to address the issue of attorneys fees. The
Chancdlor found Elliss atorneys did not have alien on the interpleaded funds and they were not entitled to
collect fees from the interpleaded funds to satisfy the one-third contingency fee agreement with Ellis. The



basis for the Chancellor's decision was there had been no recovery of funds by Ellis and the doctrines of
quantum meruit and quad-contract did not apply.

112. Ellis appeded the Chancdlor's decison listing Sx assgnments of error.

|.WHETHER ATCO'SCLAIM ISBARRED BY THE STATUTE OF LIMITATIONS
II. WHETHER MISSISSIPPI STATE LAW APPLIESINSTEAD OF ERISA

1. WHETHER THE FACTSOF THISPARTICULAR CASE CONSTITUTE AN
EXCEPTION TO THE GENERAL RULE, NO MATTER WHAT LAW APPLIES

IV.WHETHER THE FEDERAL COMMON LAW UNDER ERISA ADOPTSTHE
"MADE WHOLE" RULE

V.WHETHER SUNBEAM-OSTER CO., INC. GROUP BENEFIT PLAN FOR
SALARIED & NON-BARGAINING HOURLY EMPLOYEESv. WHITEHURST IS
DISTINGUISHABLE

VI.WHETHER ATCO SHOULD BE REQUIRED TO PAY THE REASONABLE COSTS
OF COLLECTION

DISCUSSION OF LAW

113. In affirming the decision below, we find it necessary to address only assgnments | and VI of Elliss
assignments of error. ElliSs other assignments of error have no merit.

|.WHETHER ATCO'SCLAIM ISBARRED BY THE STATUTE OF LIMITATIONS

114. This Court uses a de novo standard of review when passing on questions of law. Mississippi Farm
Bureau Cas. Ins. Co. v. Curtis, 678 So. 2d 983, 987 (Miss. 1996).

115. Ellisargues ATCO's clam to the interpleaded fundsis barred by the statute of limitations because
ATCO faled to file suit againgt Tuggle within three years of the date of the accident.

116. A time line of the events will be helpful in addressng the satute of limitations question.
August 14, 1993 Griffin's accident
May 4, 1995 Declaratory Judgment suit by ATCO
March 26, 1996 Insurance funds interpleaded by Tuggle
Augug 8, 1996 Ellis sues Tuggle
August 14, 1996 Three year statute of limitations ends

17. Both parties have ignored the determinative factor for the statute of limitations question. In its
declaratory judgment suit filed March 4, 1996, ATCO asked for adeclaration of the rights and obligations
of dl parties. This proceeding was brought well within three years of the date of the accident. This action



was appropriate snce ATCO had paid Griffin's medical expenses, but had not obtained a subrogation
agreement from Ellis. By asking for adeclaratory judgment, ATCO asserted its rights to any funds paid to
Ellisfor Griffin's medica expenses. ATCO did so within the three year satute of limitations and thus is not
barred from collecting any funds paid to Ellis under the subrogation agreement.

1118. For this reason, Elliss claim that ATCO'sright to the interpleaded funds is barred by the statute of
limitations has no merit.

VI.WHETHER ATCO SHOULD BE REQUIRED TO PAY THE REASONABLE COSTS
OF COLLECTION

119. "The standard for review of the award of attorneys feesis abuse of discretion, and such awards must
be supported by credible evidence." Regency Nissan, Inc. v. Jenkins, 678 So. 2d 95, 103 (Miss. 1995).

1120. Ellis argues the Chancellor erred in determining Ellis could not recover attorneys fees from the
interpleaded funds.

21. Elliss attorneys assert they have alien on the interpleaded funds awarded to ATCO in the amount of
one-third of the $100,000 based on their one-third contingency fee agreement with Ellis. The Chancellor
found Elliss attorneys would be entitled to a contingency fee only when Ellis received arecovery. Because
there was no recovery by Ellis, her attorneys were not entitled to any portion of the $100,000 in
interpleaded funds.

122. The Chancellor based her decision on this Court's holding in Magee v. Smith, 639 So. 2d 1258
(Miss. 1994). In Magee, we Sated in the context of a contingency fee contract, if there is no recovery for
the client, thereis no basis for a contingency fee award. Magee, 639 So. 2d at 1261. Citing Reid v.
Johnson, 106 So. 2d 624, 627 (Fla. Dist. Ct. App. 1958), we further stated the "burden is upon the
attorney to establish clearly the contract under which heis entitled to retain his client's money asfees"” Id.

1123. The Chancdllor correctly reasoned because Ellis had yet to recover any money for Griffin, the
contingency on which the contract was based -- recovery-- had not occurred. With no recovery, Elliss
attorney's rights had not vested. See Tyson v. Moore, 613 So. 2d 817, 824 (Miss. 1992) (holding
reasonable interpretation of contingency fee contract would be attorney's right to recover cannot vest until

recovery).

124. The Chancdlor dso found Elliss attorneys were not entitled to any recovery under a quantum meruit
or unjust enrichment theory. We have found quantum meruit is a possible method for determining attorneys
fees. Dugginsv. Guardianship of Washington, 632 So. 2d 420, 431 (Miss. 1993). In order for a
quantum meruit award to be proper, the claimant must have a reasonable expectation of payment for
sarvices. The damant's measure of recovery is the reasonable value of the services. Estate of Johnson v.
Adkins, 513 So. 2d 922, 926 (Miss. 1987).

1125. To collect under an unjust enrichment or quasi-contract theory, the claimant must show "thereis no
legal contract but . . . the person sought to be charged isin possession of money or property which in good
conscience and justice he should not retain, but should deliver to another.” Estate of Johnson, 513 So. 2d
at 926 (quoting Hansv. Hans 482 So.2d 117, 1122 (Miss.1986)).

1126. The Chancelor found ATCO acted within areasonable time to lay claim to the funds. In doing o,



ATCO acted by and through an attorney to protect its rights and did not rely on the work of Elliss
atorneys. For these reasons the Chancellor found Elliss attorneys did not have either a quantum meruit or
quasi-contract claim to a portion of the interpleaded funds.

127. The Chancellor's findings are well supported by the record and we find the Chancellor did not abuse
her discretion in refusing to award Elliss attorneys a portion of the interpleaded funds as attorneys fees.
This assgnment has no merit.

CONCLUSION

128. ATCO's clam to the interpleaded funds is not barred by the three year statute of limitations. ATCO
filed a declaratory judgment action well within the three year period to protect itsrights. The Chancdllor did
not abuse her discretion in denying Elliss atorneys claim to a portion of the interpleaded funds. The
decison of the Chancellor below is affirmed.

129. AFFIRMED.

PRATHER, CJ., PITTMAN, PJ., BANKS, ROBERTS, SMITH AND MILLS, JJ., CONCUR.
McRAE, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY SULLIVAN,
P.J.

McRAE, JUSTICE, DISSENTING:

1130. The mgority miscongtrues that thisis a clam of the atorney, not that of Ellis, the party to the litigation.
Ellissmply seeks the right to attorneys fees before the insurance company may claim its subrogation on the
back of Ellis lawsuit for liability. This caseis gtrictly a contest between Ellis and the insurance company as
to who gets what money. The lawyer is required to fight the casea fact the Chancellor held back to see
whether or not they would even get any money. If there was no liability, there would be no clam by ether
Ellis or the insurance company; therefore, Tuggl€e's insurance company would reclaim al of the funds. In this
case, the insurance company not only piggy-backed on Ellis clam and her attorneys service, but also used
Ellisto determine if they were entitled to the money. Such action is unjust under Dunnam v. State Farm
Mut. Auto. Ins. Co., 366 So. 2d 668, 672 (Miss. 1979), which held that Dunnam was "legdly entitled to
full recovery of the amount of her judgment™ before the insurance company was entitled to subrogation.
Given the above andyss, judiceis only atainableif Ellis attorneys liens are primary to the subrogation
clam of ATCO. Accordingly, | dissent.

SULLIVAN, P.J., JOINSTHIS OPINION.

1. This $26,000 from State Farm was not addressed by the Chancellor and is not addressed by ATCO.
Ellis satesin a prefatory note to her brief that State Farm isin the process of tendering $25,000 into the
Warren County Chancery Court. No mention of where thismoney is or its Satus is found anywherein the
record.



2. The only evidence in the record of the resolution of the Circuit Court claim isfound in the Chancellor's
findings. "On September 20, 1996 the Warren County Circuit Court dismissed the clam pending therein
and yielded to the Warren County Chancery Court to determine the distribution of the $100,000 in
insurance benefits.”



