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MYERS, J., FOR THE COURT:
1. On January 1, 2003, Henry Adams was charged with driving under the influence (“DUI”), first
offense. OnMay 8, 2003, Adamswas convicted of DUI, first offense, inthemunicipa court of Booneville.
Adams appeded that conviction to the Circuit Court of Prentiss County. On June 26, 2003, the circuit
court conducted a de novo trid, and on June 27, 2003, the circuit court aso found Adams guilty of DUI,

firs offense.

72.  Aggrieved by his conviction, Adams now appeds, raising the following sngle issue:



DID THECIRCUIT COURT ERR IN RULING THAT THERE WAS REASONABLE SUSPICION
FOR THE STOP OF ADAMS SVEHICLE?

FACTS

113. Officer Brad Taylor, and Reserve Officer Jeremy Pace were on patrol in Booneville on New
Year's Eve and the early hours of New Year'sDay. At around 2:30 am., Officer Taylor noticed that a
vehide, traveling northward on Hwy 145, was riding in the middle of the two northbound lanes. This
particular road isafour lane road. Thus, the vehide wasriding inthe midde of two lanesthat were headed
in the same direction, and there was no danger to any oncoming, south bound vehicles. According to
Officer Taylor, there was nothing else about the vehicle or the way it was being driven to excite his
suspicions other than the fact that he observed it driving down the middle of two lanes of traffic. Reserve
Officer Pace, however, did testify that he saw the vehicle sverve in the road. Officer Taylor turned his
patrol car around and proceeded to make a traffic stop inorder to issue acitationfor carelessdriving. By
the time Officer Taylor turned his car around and made it into the northbound lane, the vehicle wasin the
left lane, preparing to make aleft turn into a gas Sation.

4.  Atthe gasdation, whenthe stop was made, Adams, the driver of the vehicle, got out of hiscar and
approached Officer Taylor. As Adams neared, Officer Taylor noticed the scent of dcoholic beverage
about the personof Adams. In addition, Officer Taylor testified that Adams s speech was durred and that
Adams had some difficultykeeping hisbalance. Based upon these circumstances, Officer Taylor suspected
that Adams was intoxicated. Officer Taylor then proceeded to administer three field sobriety tests, none
of whichAdams passed. Dueto hisfaulty performance on thefield sobriety tests, Adamswastakento the
justice center and givenan Intoxilyzer test. Adams s acohol level registered as 172, well in excessof the

legd limit of .08. Based upon theresults of theintoxilyzer test, Adamswas charged with DUI, first offense.



LEGAL ANALYSS

DID THE CIRCUIT COURT ERRIN RULING THAT THERE WAS REASONABLE SUSPICION
FOR THE STOP OF ADAMS SVEHICLE?

5.  Adams argues that the stop wasillegal, because there was no objective reason for the officer to
stop the vehicle, and he mantains that he did nothing more than make the legd maneuver of changing lanes.
Adams argues further that, objectively, there were no facts that should have given rise to a reasonable
suspicion that atraffic violation or other crime had been or was being committed.
T6. The City argues that, based upon what he observed, Officer Taylor had areasonable belief that
the traffic violation of cardessdriving had occurred and, therefore, there was probable cause for the stop
of Adams'svehicle,

STANDARD OF REVIEW
17. For assgnmentsof error chdlenging atrid court’ s judgment on reasonable suspicionand probable
cause we employ de novo review. Floydv. Cityof Crystal Sorings, 749 So. 2d 110, 113 (11) (Miss.
1999). In addition, we “should take care bothto review findings of historica fact only for clear error and
to give due weaght to inferences drawn from those facts by resdent judges and loca law enforcement
officers” 1d. Thus, whilewereview thelower court’slega conclusions on probable cause and reasonable
suspicion de novo, we must accept the fact findings that led the lower court to that legd conclusion unless
there is clear error in those fact findings. 1d.

DISCUSSION

118. The case of Floyd v. City of Crystal Springs, cited above, very clealy dtates the law in

Mississppi on the question of probable cause for traffic ops. The Floyd court declared:



The condtitutional requirements for an invedigative stop and detention are less sringent
than those for an arrest. This Court has recognized that " given reasonable circumstances
an officer may stop and detain a person to resolve an ambiguous Situation without having
sufficient knowledge to judtify anarrest,” thet is, onlessinformationthan is conditutiondly
required for probable cause to arrest. Sngletary v. Sate, 318 So. 2d 873, 876 (Miss.
1975). See also McCray v. State, 486 So. 2d 1247, 1249 (Miss. 1986). Such an
invedigative stop of a suspect may be made so long as an officer has "a reasonable
suspicion, grounded in pecific and articulable facts, that a person they encounter was
involved in or is wanted in connection with afelony. . . ." McCray, 486 So. 2d at 1249
(quoting United Statesv. Hendey, 469 U.S. 221, 229, 105 S.Ct. 675, 680, 83 L.Ed.2d
604, 612 (1985)), or aslong as the officers have "some objective manifetation that the
personstopped is, or is about to be engaged in crimind activity.” McCray, 486 So. 2d at
1249-50 (quoting Cortez, 449 U.S. at 417, 101 S.Ct. at 695).

The United States Supreme Court gpproved this investigatory procedurein Terry
v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), and Adams v. Williams,
407 U.S. 143, 92 S.Ct. 1921, 32 L.Ed.2d 612 (1972). In determining whether there
exigs the requisite "'reasonable suspicion, grounded in spedific and articulable facts,”" the
court must consider whether, taking into account the totality of the circumstances, the
detaining officers had a "particularized and objective basis for sugpecting the particular
person stopped of crimind activity." Cortez, 449 U.S. at 417- 18, 101 S.Ct. at 694-95
(dtingBrownv. Texas, 443 U.S. 47, 51, 99 S.Ct. 2637, 2640, 61 L .Ed.2d 357 (1979)).

Floyd, 749 So. 2d at114-15 (11116-17). In a somewhat condensed fashion, we have dso stated this

gandard asfollows:

[T]he test for probable cause in Mississippi is the totdity of the circumstances.. . . . It
arises when the facts and circumstances with an officer’ s knowledge, or of which he has
reasonably trustworthy information, are sufficient inthemselvesto judify aman of average
caution in the belief that a crime has been committed and that a particular individua
committed it.

Harrison v. Sate 800 So. 2d 1134, 1138 (118) (Miss. 2001) (quoting Conway v. State, 397 So. 2d
1095, 1098 (Miss. 1980)).

T9. Having reviewed above the general law on probable cause for traffic stops, asstated in Floyd and
Harrison, we now turntothe particulars of the present case. The statute under which Adamswas stopped

reads in relevant part:



Any personwho drivesany vehide ina cardess or imprudent manner, without due regard
for the width, grade, curves, corner, traffic and use of the streets and highways and dl
other attendant circumstances is quilty of careless driving. Cardess driving shdl be
consdered alesser offense than reckless driving.

Miss. Code Ann. § 63-3-1213 (Rev.2004). Adams sdriving in the middle of the two northbound lanes
condtituted, in Officer Taylor’s opinion, aviolation of this Satute.

110. Wehave previoudy addressed chdlengesto stops based on Mississippi Code Annotated 863-3-
1213. In one recent case we held that “[clarelessness is a matter of reasonable interpretation, based on
awide range of factors” Henderson v. Sate, 878 So. 2d 246, 247 (18) (Miss. Ct. App. 2004). Inthe
Hender son case we dso noted, “ Asagenera rule, ‘the decisionto stop an automobile isreasonable where
the police have probable cause to believe that atraffic violation has occurred.”” Henderson, 878 So.2d
at 247 (17) (quoting Whren v. U.S,, 517 U.S. 806, 810 (1996)). Applying these two principlesto the

particular facts of that case, the Hender son court held:

The officer witnessed the vehicle that Henderson was driving approach the curb
twice. Thisindicates that Henderson was driving without due regard for the widthand use
of the street. The officer's observations were enough for him to determine that careless
driving had taken place.

Further, this Court has determined thet failureto have regard for the widthand use
of the dtreet by swerving off the sde of the road or crossing the marker lines condtitutes
probable cause for atraffic stop.

Henderson, 878 So.2d at 247 (117-8). Thus, in the Henderson case, the fact that the officer observed
the vehicle approached the curb twice was held to provide probable cause for a traffic stop for careless
driving. The stop ultimately reveded that Henderson had a blood a cohol content abovethelegd limit and

later led to Henderson's conviction for possession of cocaine.

11. Approaching a definition of the kind of driving that will violate the cardess driving Statute, our

supreme court hasobserved, “T]he [card ess driving] statute echoesthe familiar tort law standard, requiring

5



that driverson Mississppi roads exercise the same standard of care asa prudent personwould inthe same
circumstances.” Leuer v. City of Flowood, 744 So.2d 266, 270 (14) (Miss. 1999). Thisprinciplefrom
the Leuer case sheds some light on the kind of driving that may judtifiabdly prompt an officer to make astop

under Miss. Code Ann. § 63-3-1213.

712. Theleuer caseisdso hdpful because of itsfactud smilarity to the case sub judice. InLeuer the

court found:
Officer Harper had a reasonable suspicion that Leuer was driving "under the influence
when he observed Leuer run off the road onto the shoulder, make aleft turn and then go
out into the middle of the roadway at 2:30 am. Once L euer pulled over, Harper observed
that Leuer smdled strongly of acohol and had glassy eyesand difficulty spesking. Harper
opined that Leuer was "under the influence" of intoxicating liquor. Leuer admitted having

acoholic drinks earlier in the evening, but predictably denied having anything else since
10:30 p.m.

Leuer, 744 So.2d at 269 (112). As the quote above demongtrates, the factsof the Leuer case are very
gmilar to the facts in the case sub judice. In Leuer, an officer observed some driving irregulaities, or
driving that did not appear to conformwithdriving of prudent and, presumably, sober personsin the same
circumstances (going off the road onto the shoulder and traveling inthe middle of the roadway), very late
at night (or very early inthe morning, depending uponhow one measuresthe hour). 1d. Also, after the stop
the driver of the vehicle exhibited signs of intoxication and admitted to having drunk dcohalic beverages
ealier in the evening. 1d. These facts were held to condtitute a legd stop for cardless driving, and the

subsequent charge and conviction of driving under the influence was upheld. 1d. at 270 (116).

913. Here, inthe case sub judice, Officer Taylor observed, very late at night (at 2:30 am.) one of the
specific driving irregularities mentioned in the Leuer case: driving in the middle of the road. 1n addition,

after the stop, Adams exhibited sgns of intoxication and admitted to having drunk acohalic beverages



ealier inthe evening. Thus, the holding and the analysis found in the Leuer case support afirming the

judgment of the circuit court in the case sub judice.

14. As something of a sub-argument, Adams contends that since he was acquitted of the careless
driving charge inmunicipa court, this proves that there was no probable cause or reasonable suspicionto
stophim. Inmaking thisargument, however, Adams misunderstands our law on thissubject. Our supreme
court hashdld that probable cause may be present evenif the officer turns out to have based his conclusons
on amigtake of law. The case of Harrison v. State, 800 So. 2d 1134 (Miss. 2001), sets forth this
principle.

915. InHarrison, the court declared that a good faith, reasonable belief that a traffic law has been
violated may give an officer probable cause to stop a vehicle, even though, in hindsight, a mistake of law
was made and the defendant is acquitted of the traffic violaion. 1d. at 1138-39 (119-21). Theissueis
not whether the defendant is ultimetely found guilty of the traffic violation; rather, the issue iswhether or not
the officer reasonably, and objectively believed that atraffic violation had occurred. Id. at 1139 (120).
Put another way, the issue is not what the officer discovers later, but rather what the officer reasonably
believed at the time of the stop. Id. Thus, based upon the holding in Harrison, in the case sub judice the
State correctly argues that Adams's acquittal on the careless driving charge does nat, by itsdlf, settle the
issue of probable cause for the stop. Adams s argument in this regard, therefore, lacks merit.

16. Wedo, however, agreewith Adams s contention that a traffic ssop must have an objective basis,
and we aso accept the logical corollary to that contention, namely that a traffic stop must be based upon
morethanapure, subjective conclusion or “hunch” of the officer's. Thecaseof U.S. v. Escalantemakes

thisplainin its discussion of the test under Whrenv. U.S.:



[U]nder Whren v. United Sates, a treffic stop, even if pretextua, does not violate the

Fourth Amendment if the officer making the stop has "probable cause to bdieve tha a

traffic violation has occurred.” This is an objective test based on the facts known to the

officer a the time of the stop, not on the motivations of the officer in making the stop. On

the other hand, if it is clear that what the police observed did not congtitute a violation of

the cited traffic law, thereis no "objective basis’ for the stop, and the stop isillegd.
U.S. v. Escalante 239 F.3d 678, 680-81 (5th Cir. 2001). Thus, Escalante makesit clear that there
must be an objective basis for the stop.
117. Y, accepting this principle from the Escal ante case, we cannot say that in the case sub judice
it is clear that what Officer Taylor observed did not or could not congtitute a violation of the cited traffic
law. Nor can we say that therewasno objective basis for the stop of Adams' s vehicle. Based upon our
review of the record, we do not find the present case to be one in which the officer acted without any
objective reason or on the basis of a purely subjective feding or “hunch.” On the contrary, viewing the
totality of the circumstances, we find that Officer Taylor did have an objective, reasonable suspicion that
Adams had committed the traffic violation of careless driving, even though Adams was ultimatdy acquitted
of the cardless driving charge.
118. Wedo not disagree with the trid judge' s observation that this caseisa”closecdl;” nevertheess,
we concludethat there was probable cause for the sop of Adams s vehicle. Insupport of this concluson,
we note some of the circumstances surrounding the stop: the time of night was very lae (or very early
depending upon how one chooses to measure the hour); the particular night, New Year's Eve, isone on
which persons are widdly known to celebrate and often consume acohol; in Officer Taylor’ sobservation,
the vehide wastraveling without due regard for the widthand use of the highway by traveling inthe midde

of two lanesof traffic; and the reserve officer accompanying Officer Taylor saw the vehicle swerve. All of

these circumstances serve to bolster the conclusion that Adams appeared to Officer Taylor, at that



particular time, to be driving without due regard for the width and use of the highway, or, in other words,
inviolation of the cardess driving Satute.

119. Adamsdsoarguesthat thetria judge improperly relied upon factors that were not testified to by
the officer as prompting his decisonto make the stop, suchasthe time of night. But we note again that the
probable cause inquiry looks to the totality of the circumstances. Harrison, 800 So. 2d at 1138 (18).
Thus, it was not error for the judge to consider dl of the rdevant factors present in order to gain a clearer
picture of the totdity of the circumstances confronting the officer at the time. Adams's argument in this
regard lacks merit.

920.  Based upon the foregoing discusson, we cannot say that the officer’s decision to stop Adams's
vehide was unreasonable or lacked an objective bassinthe law or facts. Therefore, wefind that thecircuit
court did not err in ruling that the sop of Adam’s vehide was legd. The judgment of the circuit court,
therefore, is affirmed.

121. THE JUDGMENT OF THE CIRCUIT COURT OF PRENTISS COUNTY OF
CONVICTION OF DRIVING UNDER THE INFLUENCE, FIRST OFFENSE, AND FINE OF
$518.50 AND STATE ASSESSMENTS OF $208.50 ISAFFIRMED. ALL COSTS OF THIS

APPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGESAND LEE, P.JJ.,IRVING, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR



