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KING, P.J.,, FOR THE COURT:

11. James T. Campbell, terminated from his employment on March 13, 1998, sought and was denied
unemployment benefits. He now apped s to this Court that denia of benefits

FACTS

712. On April 5, 1998, Campbel filed a claim for unemployment compensation. In making thisclam,
Campbell indicated he had been fired on March 13, 1998.

3. When interviewed on this cdlam by Georgia Jones of the Employment Security Commission, Campbell
indicated that there was a Sgnificant amount of racia discord in hiswork place. Campbell had attempted to
discuss these matters with the manager to no avail. Asapart of thisinterview, Campbel provided Jones
with eleven pages of handwritten notations regarding work place problems.

4. On April 24, 1998, Jones submitted a recommendation to Cynthia Downer, an Employment Security
Commission Program Specidigt, that Campbell's claim should be alowed, since there was no evidence of
deliberate misconduct.



5. On April 29, Downer responded to Jones recommendation, " Please obtain employer's rebuttd to the
information provided by the claimant. Please note, that this employer is represented by ADP/UCS, P.O.
Box 6501, Diamond Bar, CA, 91765, and that ADP/UCS should be contacted if the loca employer
cannot or will not supply the necessary information.”

6. On May 1, 1998, in response to Downer's memo, Jones wrote:

Pease be advised that this employer was contacted on two previous occasions. Once on 4/24/98 at
1:40 PM, aso on 4/29/98 at 1:30 PM Messages was |eft both time for the employer to return our
cdl. He did not. Employer was cdled again on 5/1/98. The following information was obtained. Allen
Dean, Human Resource Mgr. stated on 5/1/98.Claimant had been insubordinate. He did not always
do what he wastold. And his duties was constant, sometimes different personnel would asked him to
do something ese, but none of these thing was persona. The manager did listen to the claimant's
complaint's and regponded. Claimant did walk off the job without permission. Employer further stated
he wanted copies of the tapes and wanted to be made aware of any decision made concerning this
matter. He aso requested further request be made to him at 1-800-877-8172 and mail be sent to
Helig Meyers. Att: Allen Dean. Human Resource Dept. 12560 Wet Creek Parkway, Richmond, VA.
23238

117. Upon receipt of this response, Downer, on May 5, 1998 mailed to Campbell a"Notice of Non-
monetary Decison,” which stated:

Y ou were discharged from your employment with Helig Meyers on March 13, 1998, for
insubordination which congtitutes a disrespect for authority. Y ou, therefore, were discharged for
misconduct connected with your work and are hereby, disqudified from recaiving benefits from
March 14, 1998, and until you have been reemployed and earned eight (8) times your weekly benefit
amount or $1440.

18. On May 11, 1998, Campbell gave notice of his apped to the Referee. On June 10, 1998, Brenda
Kuriger, the appedls referee, conducted a hearing in this matter. Two witnesses appeared and testified,
Tommy Sistruck{, the employer representative, and Campbell, the claimant.

9. Sistrunk testified that he had no involvement in the decision to fire Campbell, nor was he present when
this decision was made. The decison to terminate was made by Peggy Bailey, the manager. Sistrunk said
Bailey wrote insubordination and refusing to follow ingructions as the reasons for firing Campbell. When
asked what Balley meant by insubordination, Sistrunk indicated he did not know.

120. Sistrunk testified that the failure to follow orders referred to orders given to Campbell by Jean Harris,
who, while till employed at Heilig-Meyers, was not called to testify regarding Campbdl's refusal to follow
orders. In the absence of Harris, Sistrunk, who was not present at any of this, attempted to establish
Campbdl'srefusad to follow orders through remote hearsay, sating, "They told me Terry argued with her
(Harris) disagreed with her and left the building.”

{11. Upon further questioning by the Referee, Sistrunk stated that the reason for Campbdll's discharge was
his recording of a conference which involved Bailey, Sstrunk and Campbell on March 13, 1998.

112. Sstrunk testified that during that conference, Bailey informed Campbell that he would be further



suspended. Campbel| kept asking why and Bailey without explanation, indicated that was her decison.

1113. Campbell tegtified that he had not refused to follow orders, but did acknowledge having recorded the
conference with Sistrunk and Bailey. The unrebutted explanation offered by Campbell for taping this
conferencewas'. . . . | had heard some pretty alarming thingsin that storeand | said Lord | better do
something to try to protect mysdlf now. And that'swhat | did.”

114. On June 11, 1998, the referee issued a written opinion upholding the denia of benefits. In that opinion
the referee made the following findings of fact:

Claimant worked from December 12, 1997, until March 13, 1998, for Heilig Meyers, Fores,
Missssippi. The claimant had been placed on a disciplinary suspension by his supervisor because of
adlegations of insubordination and refusing to follow indructions. The claimant was meeting with
members of management regarding his sugpensions and the dlegations againgt him. The clamant made
an audio tape of the meeting and the conversation. The fact that the claimant had taped the
conversation was reported to management. The claimant's supervisor called the claimant and asked
the clamant if he had made atgpe of the meeting. The clamant declined to respond truthfully to the
questions of management. He was terminated by his supervisor because he made the tape without the
supervisor's knowledge and because he would not respond truthfully to the questions regarding the

tape.

115. Campbd | gppeded this denid of benefitsto the Board of Review. Without taking further testimony,
the Board of Review, on July 16, 1998, adopted the findings of fact and opinion of the referee. This
decison, like that of the referee, held that Campbell was fired soldly because (1) he secretly taped the
conference, and (2) "would not respond truthfully to the questions regarding the tape.” It held that thiswas
misconduct, which disqudified Campbell from the receipt of unemployment benefits.

DISCUSSION

1116. Pursuant to Miss Code Ann. § 71-5-513a(1)(C ) (Supp. 1999) misconduct must be proven by the
employer. It must be proven by "subgtantid, clear, and convincing evidence' Halbert v. City of Columbus,
722 So. 2d 522 (10)(Miss. 1998).

1117. The facts which relate to the recording are undisputed. Campbell testified that he made the recording
for his protection. He was disturbed about the working conditions at Heilig-Meyers. He felt he had been
receiving conflicting ingtructions. He felt that 1ess than reasonable demands were being made upon him. He
fdt that the manager was unwilling to have acivil discusson with him. He heaerd a store employee use racid
dursat various times. One of the raciad remarks troubling Campbell was hearing it said that Ms. Peggy (the
person who discharged Campbell) had a problem with the number of African Americans there. These things
are unrebutted in the record.

9118. This Court is therefore faced, not with a question of fact but, with a question of law. That being
whether as a matter of law a person who secretly records a conference for his protection, has engaged in
misconduct which will preclude his receipt of unemployment compensation. The answer to this question is
no.

1119. Misconduct has been defined as, " conduct evincing such willful and wanton disregard of the
employer'sinterest asis found in deliberate violation or disregard of standards of behavior which the



employer hastheright to expect from hisemployee.” Wheeler v. Arriola, 408 So. 2d 1381, 1383 (Miss.
1982) The effort to protect onesdf is not "conduct evincing such willful and wanton disregard of the
employer'sinterest asisfound in deliberate violation or disregard of standards of behavior. . . ."

1120. It is suggested that by not responding to Bailey's inquiry regarding having taped the meeting, Campbell
was insubordinate. The definition of insubordination, as adopted by the Missssppi Supreme Court is, "A
congtant or continuing intentiond refusal to obey a direct or implied order, reasonable in nature and given
by and with proper authority congtitutesinsubordination.” Shannon Engineering. & Construction v. Emp.
Sec. Comm'n, 549 So. 2d 446, 449 (Miss. 1989) Insubordination isincluded within the definition of
misconduct, and must be proven by the employer.Miss Code Ann. 8§ 71-5-513a(1)(C)(Supp. 1999).

121. The employer has failed to produce evidence that Campbell refused to obey areasonable order given
by and with proper authority. Because misconduct must be proven, we cannot merely presume that Bailey

had the authority and right to ask whether Camphbell had recorded their meeting, and to expect an answer.

Such cannot be presumed, particularly where Campbell testified that the recordation was made as a matter
of protection.

122. The employer bears the burden of proving misconduct. That burden is not met by offering
uncorroborated hearsay Mississippi Emp. Sec. Comm'n v. McLane-Southern, Inc. 583 So. 2d 626, 628
(Miss. 1999). Under these facts'2) this Court does not find that employer met its burden of proof.

123. The dissent incorrectly characterizes this Court's opinion as approving the secret recordation of
mesetings. Nothing could be further from the truth. The question before this Court is whether such action
congtitutes misconduct as a matter of law. We hold that it does not.

124. There can be no question that Campbell's conduct reflected poor judgment or that it provided abasis
for hisdismissd. But what is equdly clear isthat it does not condtitute misconduct as contemplated by this
State's unemployment compensation statutes.

125. THE JUDGMENT OF THE SCOTT COUNTY CIRCUIT COURT ISREVERSED AND
RENDERED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEES.

IRVING, LEE, PAYNE, AND THOMAS, JJ., CONCUR. SOUTHWICK, P.J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, C.J, BRIDGES AND
MOORE, JJ. MYERS, J.,, NOT PARTICIPATING.

SOUTHWICK, P.J., DISSENTING:

126. The mgority reverses, finding that there was no direct evidence to support that misconduct was the
basisfor the claimant's discharge. Instead it finds unrebutted evidence that what was found below to be
misconduct was ingead a judtified effort by the claimant to protect himsdlf by making a secret recording. |
disagree. Secretly tgping a meeting with a supervisor is something that could be found to be awilful denid
of an employer's legitimate interests. The MESC appesls referee found it to be so on these facts. | would
afirm.

127. A preiminary procedura issue exists. The mgority holds that uncorroborated hearsay was relied upon
to find misconduct. The aleged hearsay problem arises from the fact the clamant's representative a the
hearing did not have persona knowledge of some of these events. | find that non-hearsay evidence was



aso received and properly considered.

1128. The only witness besides Campbel | himself who testified at the hearing was a Heilig-Meyers supervisor
named Sistrunk who was not directly involved in al of the key encounters that led to Camphbel's
termination. One relevant meeting with Campbell occurred on Thursday, March 12, 1998. The claimant on
that day was told by a different supervisor that Camphbell had on an earlier day improperly failed to
complete his telephone cals. Campbe | argued with the supervisor and left. The Hellig-Meyer witness at the
hearing, Sistrunk, was present the next day when Campbell and the supervisor had a discussion about the
suspension. Later that day Sistrunk understood that Campbell was told over the telephone that he was
terminated because he refused to confirm or deny another employee's report that he had secretly tape-
recorded that day's mesting.

1129. At the hearing, Campbdl| agreed with most of what Sistrunk had said, though he disagreed asto the
date of one event. He stated that he was notified by telephone on Monday, March 9, that he was
suspended until Friday. On Friday March 13 he had another meeting with his supervisor, and for
disagreements that arose during the conversation he was suspended until March 30. Later in the day his
supervisor caled him and asked if he had recorded the meeting. He refused to answer, disparaged the
supervisor's reliance on what another employee said about the recording, and was then told that he was
terminated.

1130. Though the Hellig-Meyers representative did not have first-hand knowledge of many of the key
events, Campbel| had that knowledge. While the burden is on the employer to prove benefit-forfeiting
misconduct, the primafacie case & an adminidrative hearing can come from al the evidence that is
presented, including the testimony of the claimant. In one case that presented a related problem, the
employer sent no representative to the hearing but the appeals referee took testimony from the claimant
anyway. Little v. Mississippi Employment Security Comm. and Kentucky Fried Chicken of Amory ,
1998-SA-01212 (Miss. Ct. App. Dec. 14, 1999). This Court held that the appedls referee could not take
it upon hersdf to dicit the testimony necessary to support the employers case. Asthe Court held, the
employer "totally failed to gppear for the hearing and expressed no interest in even participating in the
hearing." Id. Thet ruleisinagpplicable here.

131. It isone thing for an employer not to make an gppearance. At that stage, Little holds that the proper
courseisto rulefor the claimant since the employer hasindicated no desire to contest the issue. However,
here the employer sent arepresentative. The claimant was present. Asin any civil proceeding, an opposing
party may be caled asawitness. The witnessis adverse, and substantia risk is assumed that the case
cannot be made through the opposing party. Regardless, there is nothing akin to Fifth Amendment
protections such that one party cannot be made to testify to the truth, the whole truth, and nothing but the
truth even if the truth assgts the other party. When both parties are participating in the proceedings, an
gppedls referee may take testimony from al who are present and who have reevant information and then
may rely on that evidence in reaching adecison.

1132. Having found far more than uncorroborated hearsay, | turn to whether disquaifying actions were
shown. The evidence raises two different bases. Oneis the refusal to complete the phone cdls that
precipitated the encounters with Campbell's supervisor in the week of March 9. The other is the refusa to
respond to his supervisor as to whether he had secretly recorded the meeting they had on March 13. The
employer witness Sistrunk stated that it was his understanding that Campbell was fired for the combination



of problems that the company had with him, with the refusal to state whether he had tape-recorded the
meeting being the find reason.

1133. The origina aleged deficiencies in Campbel's job performance only led to a suspension. The
termination resulted from what occurred next. However, a series of events, each perhaps insubgtantid in
itself, can together condtitute insubordination sufficient to judtify the denia of benefits. Shannon
Engineering & Construction v. Mississippi Emp. Sec. Comn'n, 549 So. 2d 446, 449 (Miss. 1989)
(insubordination is "a continuing refusd to obey adirect order” from the employer). Theinitid denid of the
claim was based on insubordination, though the appedls referee and the board of review referred to
misconduct.

134. Therefore, it is the aleged tape recording or the refusa to acknowledge whether that had occurred
that completes the misconduct that might justify denid of benefits. The evidence does not support that a
printed or otherwise published rule existed that meetings with supervisors should not be recorded. There
has never been a requirement, though, that an employer's reasonable expectations regarding employeesis
limited to what isin writing. To use an obvious example, an employee could be terminated and be indigible
for unemployment benefits for physicaly assaulting another employee, regardless of whether awritten rule
s0 stated. That Campbell knew his employer would object to this taping could reasonably be inferred from
the secrecy in which he did it and his refusal to answer the questions abott it.

1135. Secretly cresting arecording of a private meeting shows a deceitfulness that an employer is entitled to
prohibit in relations with employees. Regardless of whether awritten rule to that effect exigted, | find that
tape recording a mesting between a supervisor and an employee regarding discipline is something that an
employee should know is prohibited. His written claim before the MESC asserted that he had taped severd
different meetings, though apparently at the time he was fired only one of the tapes had become known to
his employer. In my view such taping can be found to be avidlation of a standard that could be expected of
an employee. For Campbdl| to refuse to respond when questioned could be taken either as confirmation
that the taping was made, or an equivaent act of misconduct and continuing insubordination.

1136. The mgority instead characterizes this as justified self-protection. It states that unrebutted evidence
revealed that Campbell had been trested unfairly in the past, that racid durs were used againgt him, and that
in other respects the manager was not civil to him. At an adminigtrative hearing, with limited discovery prior
to the hearing as to what each side will present, | do not find afactua assertion by ether party to fal into
the category of unrebutted evidence, at least not if that is intended to invoke an obligation on the part of the
fact-finder to accept it. The "rules of practice, procedure and evidence, formally observed in courts of law,
are rdaxed in proceedings before adminigrative agencies.” Mississippi Gaming Comm'n v. Freeman, 747
S0.2d 231, 241 (Miss,, 1999). Hearsay can be used as evidence supporting aresult, "whereit is
corroborated or where thereis other satisfactory indicia of reliability.” McGowan v. Mississippi Sate Oil
& GasBd., 604 So.2d 312, 320 (Miss. 1992).

1137. Thus the explanations of the Heilig-Meyers witness, largely corroborated by Campbel himself, were
usable in reaching the adminigtrative decison. Then the question becomes whether benefits had to be
awarded because Campbell testified that he had been mistreated at the company and these tapes were his
shield. It would appear that we are cregting arule to this effect: an employee is entitled to tape record
meetings secretly if he believes (perhaps with agood faith requirement) that the employer may engagein
unfair trestment during the meeting. | cannot find that the adminigtrative hearing must become a mini-tria on



the vaidity of Campbell's complaints against the company. If Campbell had been mistreated in an actionable
manner, there were means to gather evidence other than secret recordings.

1138. Dissatisfactions by employees, justified in some cases and not in others, do not protect against a
finding that misconduct has occurred. In other words, the alleged ends do not judtify these means. What
was important in the MESC process was whether Campbell deliberately disregarded "standards of
behavior which the employer hasthe right to expect from the employees.” Wheeler v. Arriola, 408 So. 2d
1381, 1383 (Miss. 1982). That is what was shown by unrebutted evidence -- Campbell admitted making
the recordings and just argues that they were necessary. If Campbell's aleged concerns about his employer
are legitimate, they perhaps can be remedied. But those concerns do not insulate his conduct from the
denid of unemployment benefits. It gppears to me that the mgority's view permits what the misconduct
principle is supposed to prevent -- disruptive activities by employeesin pursuit of some claimed persond
interests. If secret taping of conversations with supervisorsis to be gpproved, at least to the extent of
concluding it is not misconduct whenever the employee argues that he had a reasonable complaint that he
was being midtrested, then we are laying the foundation for suspicion and distrust in the workplace. To say
that in some cases such suspicions are aready present does not justify our exacerbating them by thisrule.
Such concerns need to be pursued by different means than Campbell undertook in this case.

1139. Let me say, though, what | am not saying. There may not have been anything actionable about what
Campbd| did. Missssppi has a Satute specifically prohibiting secret taping of conversations, whether the
conversations are face-to-face or eectronically transmitted. Miss. Code Ann. § 41-29-501(a), (), (j), (n)
& 8§841-29-529 (Supp. 1999). That reveds a drong officid opinion that secret recording isinsulting and is
prohibited. But the statute itsdf only makes actionable what colloquidly could be called " eavesdropping,”
that is, recording when none of the people involved in the conversation are aware of the recording. Miss.
Code Ann. § 41-29-531(e) (the statute does not apply to a conversation intercepted by someone who "isa
party” to it). Therefore to the extent acivil action could be brought by someone whose conversation was
unknowingly recorded, that action cannot be brought under this statute when the recording is done by a

participant.

1140. Whether Campbell was reasonable or not in his now-stated complaints againgt his employer is not our
question. Neither iswhether he violated any law by secretly recording his conversations. What we are
deciding is whether the employer has to pay unemployment compensation when he is discharged for those
recordings. | think not. Otherwise the MESC procedures have to be exhaustive enough in discovery and
presentation of evidence to explore meaningfully whether the threshold requirements are met to turn

otherwise disquaifying misconduct into protected self-hdp investigatory techniques. | do not believe the
MESC process can bear such an evidentiary obligation.

141. | would remove the protections that the mgjority gives to these tapes and look at whether what was
presented by the employer and corroborated by Campbell constituted misconduct. That is to be judged
under the traditiona definition of misconduct which | have discussed dready. See Wheeler, 408 So. 2d at
1383. In addition to that, the Commission has established guidance for gppeals referees and othersin
resolving clams. That guidance gppearsin amanua that has not been promulgated through rule-making
procedures, but is intended to be asummary of court precedents and other useful references for the agency.
After quating the Wheeler definition, the guidance aso providesthis

An employee shdl not be found guilty of misconduct for the violation of arule unless (1) the



employee knew or should have known of the rule; (2) the rule was lawful and reasonably related to
the job environment and job performance; and (3) the rule isfairly and consstently enforced.

Miss. Emp. Sec. Comm'n, Benefit Procedural Handbook, § 2 F. (2) (Rev. 1995). This standard was
quoted in the order entered by the appeals referee in this case and found to have been met.

142. These three lements are ajustified gloss on the supreme court's definition. | dso find that they
hepfully point usin the right direction in this case. The employer should have known that he could not
record the meeting secretly. A better regard for his employer's interest could have led to arequest to
record, though that quite possibly would have been denied. The rule is reasonably related to the job
environment. There was no evidence as to any other employees having secretly taped conversations, so
disparate trestment under the rule is not an issue.

143. 1 find no error procedurally or substantively by the appeds referee. | would affirm.
McMILLIN, C.J.,BRIDGESAND MOORE, JJ., JOIN THIS SEPARATE OPINION.

1. Therelevant portion of Sstrunk's testimony is contained in footnote 2.

2. The rdevant evidence on this matter by the employer is asfollows:

Q. What reason did she give Mr. Campbdl| for discharging him?

A. What she put on her papers was insubordination and refusing to follow instructions.
Q. Do you know how he was insubordinate?

A. | don't know what she meant by it, | mean, | wouldn't. . . no, | can't answer that.
Q. Do you know what ingructions it was he refused to follow?

A. Theingructions that | understand that he refused to follow was from his
supervisor of the person in charge of him.

Q. Who was his supervisor?

A. At thetime Ms. Jean Harris. | can't even think of names.

Q. And do you know what it was that he didn't do that he was asked to do

by ...itisMs Harris?

A.Yes

Q. Do you know what it was that he refused to do?

* % % %

A. They told me that Terry argued with her, disagree with her and lft the



building.

Q. Wereyou privy to that conversation, were you present?

A. No, | was not present.

Q. IsMs. Harris il with the company?

A.Yes

Q. Why did she not come today?

A. Wedl, | don't know, we didn't think it was necessary. She can if you need to talk to her.

Q. So on that Thursday morning it's your understanding that he was involved in an argument with Ms,
Harris and he left the premises, is that your understanding?

A. That's my understanding.

Q. Had he received permission to leave the premises?

A. | wastold not.

Q. Wasthat the fina incident that caused him to be discharged?

A. No, the next day on Friday the 13th, Ms. Peggy and | and Terry met in her office and shetold
Terry that he would be put on suspension for anumber of days. And | cannot recall the number of the
days that he was going to be put on suspension. Terry kept questioning her why he was being put on
sugpension and she said that was her decision, you know, from what had happened on Thursday, that
she was putting him on suspension. And later that day we were told by one of our employees that
Terry recorded our conversation without us knowing this. And Ms. Bailey caled him and questioned
him did this happen and he never would give her an answer, so she terminated him.

Q. So was he terminated because he recorded the conversation, was that the sole reason?
A. Wéll, | supposed that wasthe find straw, yes, maam.
Q. And you were not aware that the conversation was being recorded?

A. No, | did not. And | was not present when she told him he was terminated. | think she talked to
him on the telephone about that.



