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ROBERTS, JUSTICE, FOR THE COURT:

fI1. Jerome Pete Smith(2), along with his older brother, Clyde Wendell Smith, was indicted by a L eflore
County grand jury for the November 7, 1992, robbery-murder of Sidon Package Store owner, Johnny B.
Smith{2., Both Jerome and Clyde were found guilty of capital murder by a Leflore County jury and
subsequently sentenced to desth. It is from this judgment, entered on July 1, 1993, that JerometS): now

appesls, asserting the following errors:

|. THE TRIAL COURT ERRED IN TELLING JURORSTHAT JEROME SMITH
WOULD BE ELIGIBLE FOR PAROLE IF SENTENCED TO LIFE IMPRISONMENT,
IN RESPONSE TO A MID-DELIBERATIONS QUESTION FROM THE JURY, AND IN



GIVING A JURY CHARGE AND ALLOWING CLOSING ARGUMENTSFROM THE
PROSECUTOR AND CODEFENDANT WHICH HIGHLIGHTED JEROME'SPAROLE
ELIGIBILITY AND MISLEADINGLY SUGGESTED HE MIGHT BE RELEASED
IMMINENTLY IF NOT SENTENCED TO DIE.

II. ALTHOUGH HE FILED A PRETRIAL MOTION DEMANDING NOTICE OF
AGGRAVATING CIRCUMSTANCESAND EVIDENCE, JEROME SMITH WASNOT
INFORMED, UNTIL THE BEGINNING OF THE PENALTY PHASE OF HISTRIAL,
THAT THE PROSECUTION WOULD BE RELYING ON THE PREVIOUSVIOLENT
FELONY AGGRAVATING FACTOR AND WOULD BE OFFERING PROOF OF TWO
PRIOR AGGRAVATED ASSAULT CONVICTIONS.

A. THE DENIAL OF PRETRIAL NOTICE OF THE STATE'SINTENT TO INTRODUCE
APPELLANT'SPRIOR AGGRAVATED ASSAULT CONVICTIONSVIOLATED
MISSISSIPPI LAW.

B. THE DENIAL OF PRETRIAL NOTICE OF THE STATE'SINTENT TO INTRODUCE
APPELLANT'SPRIOR AGGRAVATED ASSAULT CONVICTIONSVIOLATED THE
EIGHTH AND FOURTEENTH AMENDMENTSTO THE UNITED STATES
CONSTITUTION.

1. THE JURY'S DEATH-SENTENCING VERDICT WASLEGALLY INADEQUATE
BECAUSE THE JURORSFAILED TO FIND THAT JEROME SMITH HIMSELF
KILLED, INTENDED TO KILL, ATTEMPTED TOKILL, OR CONTEMPLATED THAT
LETHAL FORCE WOULD BE USED, AND BECAUSE THERE WASINSUFFICIENT
EVIDENCE TO SUPPORT SUCH FINDINGS.

IV. THE CIRCUIT COURT'SINSTRUCTIONSTO THE JURY AT THE SENTENCING
STAGE WERE FATALLY FLAWED.

A.THE LOWER COURT IMPROPERLY DEPRIVED JEROME OF HISRIGHT TO
FULL CONSIDERATION OF ALL STATUTORY MITIGATING FACTORS, WHEN IT
CHARGED THE JURY ON THE MITIGATING CIRCUMSTANCE THAT CLYDE WAS
A LESSER PARTICIPANT IN THE CRIME, BUT DID NOT GIVE THIS
INSTRUCTION ASTO JEROME OR AN INSTRUCTION ON THE SUBSTANTIAL-
DOMINATION MITIGATING FACTOR.

B. JUDGE EVANS ERRED IN REFUSING TO CHARGE THE JURY ON SPECIFIC
NONSTATUTORY MITIGATING CIRCUMSTANCES.

C. BECAUSE ROBBERY WASAN ELEMENT OF THE OFFENSE OF CAPITAL
MURDER, ITSADDITIONAL USE ASAN AGGRAVATING CIRCUMSTANCE WAS
IMPERMISSIBLY DUPLICATIVE AND CONTRAVENED THE NARROWING
REQUIREMENT OF THE EIGHTH AMENDMENT TO THE UNITED STATES
CONSTITUTION.

D. THE TRIAL JUDGE'SINSTRUCTIONSIMPROPERLY LED JURORSTO BELIEVE
DEATH WASTHE APPROPRIATE SENTENCE IF AGGRAVATING AND



MITIGATING CIRCUMSTANCESWERE IN EQUIPOISE.

V. THE PROSECUTOR ENGAGED IN MISCONDUCT BY MAKING NUMEROUS
IMPROPER COMMENTSDURING HISCLOSING ARGUMENT AT THE
SENTENCING STAGE.

VI. THE DEATH PENALTY ISA DISPROPORTIONATE PUNISHMENT IN LIGHT OF
THE GRAVE UNCERTAINTY ASTO WHETHER JEROME SMITH ACTUALLY
KILLED THE VICTIM AND OTHER DISTINGUISHING FEATURES OF THISCASE.

VII. THE TRIAL COURT ERRED IN PERMITTING JEROME SMITH TO VETO HIS
ATTORNEYS SEVERANCE MOTION, WHICH THE COURT HAD ALREADY
GRANTED, AND ORDERING THAT HE BE TRIED JOINTLY WITH HIS
CODEFENDANT ALTHOUGH SUCH A JOINT TRIAL WASSEVERELY DAMAGING
TO JEROME'S DEFENSE.

A.JEROME WASENTITLED TO BE TRIED SEPARATELY FROM HIS
CODEFENDANT UNDER MISSISSIPPI AND FEDERAL LAW.

B. THE CIRCUIT COURT ERRED IN RESCINDING ITS SEVERANCE ORDER AND
PERMITTING JEROME SMITH TO OVERRIDE HISATTORNEYS DECISION TO
OBTAIN A SEVERANCE, BECAUSE THISDETERMINATION WASONE THAT
TRIAL COUNSEL, AND NOT THE CLIENT, WASAUTHORIZED TO MAKE.

VIIl. JEROME SMITH'SFUNDAMENTAL RIGHT TO BE PRESENT AT ALL
PROCEEDINGSIN THISDEATH PENALTY CASE WASVIOLATED WHEN THE
VOIR DIRE AND DISMISSAL OF CERTAIN JURORS, A PROCEEDING INVOLVING
THE COURT'SRESPONSE TO A MID-DELIBERATIONS QUESTION FROM THE
JURY, AND A PRETRIAL HEARING AT WHICH HISORIGINAL ATTORNEY WAS
REMOVED FROM THE CASE, ALL WERE CONDUCTED IN HISABSENCE.

IX. THE TRIAL COURT SHOULD HAVE EXCLUDED ASEVIDENCE ITEMS
DISCOVERED BY LAW ENFORCEMENT OFFICIALSIN A WARRANTLESS
SEARCH OF APPELLANTS CAR, WHICH WASNOT SUPPORTED BY PROBABLE
CAUSE.

X. THE ASSISTANT DISTRICT ATTORNEY OFFERED IRRELEVANT,
INFLAMMATORY, AND INADMISSIBLE OTHER-CRIMES EVIDENCE
CONCERNING APPELLANTS POSSESSION OF A SAWED-OFF SHOTGUN, THEIR
COMMISSION OF AN UNSPECIFIED SEXUAL OFFENSE, AND THEIR USE OF
ILLEGAL NARCOTICS.

XI. THE CIRCUIT JUDGE IMPROPERLY ADMITTED A SLEW OF HEARSAY
STATEMENTSBY VARIOUSWITNESSES, INCLUDING A CRUCIAL STATEMENT
BY THE CODEFENDANT CLYDE SMITH, WHICH IMPLICATED JEROME IN THIS
OFFENSE AND AGGRAVATED THE CRIME.

XII. THE TRIAL COURT'SGUILT-STAGE INSTRUCTIONSWERE TAINTED BY



SEVERAL FUNDAMENTAL FLAWS.

A.JUDGE EVANS INSTRUCTION ON THE ROBBERY PRONG OF CAPITAL
MURDER FAILED TO INFORM JURORS OF THE NECESSARY CAUSE-AND-
EFFECT CONNECTION BETWEEN THE "PUTTING IN FEAR" AND THE " TAKING"
ELEMENTSOF THIS OFFENSE.

B. JUDGE EVANS CHARGE ON THE ELEMENTS OF CAPITAL MURDER
IMPROPERLY AMENDED THE INDICTMENT BY OMITTING THE ELEMENT OF
"MALICE AFORETHOUGHT".

C. THE COURT'SINVITATION TO THE JURORSTO FIND JEROME GUILTY OF
CAPITAL MURDER ON THE BASISOF ANY SINGLE ACT "CONNECTED WITH"
THE CHARGED OFFENSE ERRONEOUSLY RELIEVED THE STATE OFITS
BURDEN OF PROOF.

XIIl. SEVERAL PIECESOF EVIDENCE WERE ADMITTED ALTHOUGH THE STATE
FAILED TO ESTABLISH A COMPLETE CHAIN OF CUSTODY.

XIV.THE CIRCUIT COURT SHOULD NOT HAVE ALLOWED THE STATE TO CALL
JERRY SMITH BECAUSE THE PROSECUTOR HAD FAILED TO PROVIDE
APPELLANT WITH PRETRIAL NOTICE OF THISWITNESS.

XV.THE TRIAL JUDGE SHOULD HAVE EXCLUDED IDENTIFICATION
TESTIMONY REGARDING JEROME SMITH AND A RED AND WHITE
AUTOMOBILE, ASSUCH TESTIMONY WASUNRELIABLE AND TAINTED BY
SUGGESTIVE INFLUENCES.

XVI. THE PROSECUTOR'SSUMMATION AT THE GUILT-INNOCENCE STAGE
INCLUDED A NUMBER OF IMPROPER COMMENTS.

A.MR. CROOK ARGUED FACTSTHAT WERE IRRELEVANT AND NOT IN
EVIDENCE WHEN HE URGED JURORSTO FIND JEROME SMITH GUILTY
BECAUSE TED BUNDY WAS CONVICTED ON THE BASISOF CIRCUMSTANTIAL
BITE-MARK EVIDENCE, AND DISCUSSED HISOWN DRIVING TIME FROM
HOME TO THE COURTHOUSE IN AN EFFORT TO REBUT APPELLANTS ALIBI
DEFENSE.

B. THE PROSECUTOR IMPROPERLY FOCUSED JURORS ATTENTION ON THE
WORTH OF THE VICTIM AND THE DESIRESOF HISFAMILY.

XVII. THE EVIDENCE WASINSUFFICIENT TO PROVE THAT JEROME SMITH
TOOK MONEY FROM THE VICTIM BY PUTTING HIM IN FEAR OF IMMEDIATE
INJURY TO HISPERSON, AND THUSWASINSUFFICIENT TO ESTABLISH THE
ROBBERY ELEMENT OF CAPITAL MURDER.

XVII. THE JURY'SGUILTY VERDICT WASLEGALLY INADEQUATE BECAUSE IT
WASNOT SIGNED BY THE JURY FOREPERSON.



XIX. THE TRIAL COURT IMPROPERLY REMOVED VENIRE MEMBER TERETHA
TAYLOR BECAUSE SHE COULD NOT DEFINE "MITIGATING" AND
"AGGRAVATING" CIRCUMSTANCES, ALTHOUGH SHE NEVER INDICATED
WHAT HER VIEWSWERE ON THE DEATH PENALTY, LET ALONE THAT THEY
WOULD IMPAIR HER FROM CONSIDERING A DEATH SENTENCE.

XX. THE PROSECUTOR'SSYSTEMATIC USE OF HISPEREMPTORY CHALLENGES
TO RID THE JURY OF BLACK VENIRE MEMBERS, TOGETHER WITH OTHER
INDICIA OF RACIAL DISCRIMINATION, MANDATESTHAT THISCASE BE
REMANDED TO THE CIRCUIT COURT TO REQUIRE THE ASSISTANT DISTRICT
ATTORNEY TO PROVIDE CREDIBLE, RACE-NEUTRAL REASONSFOR THESE
STRIKES.

XXI.JEROME SMITH'SRIGHT TO COUNSEL WASVIOLATED WHEN THE TRIAL
JUDGE REFUSED TO APPOINT THE ATTORNEY WHO HAD REPRESENTED HIM
THROUGHOUT THE PRETRIAL STAGE, AND INSTEAD SUBSTITUTED NEW
LAWYERSONE MONTH BEFORE TRIAL.

XXI. IT WASIMPROPER FOR THE TRIAL COURT TO PROVIDE THE
PROSECUTOR WITH AN EX PARTE DISCOVERY ORDER, AND TO ALSO ENGAGE
IN EX PARE COMMUNICATIONSWITH LAWYERSFROM THE STATE ATTORNEY
GENERAL'SOFFICE.

XXI1.JEROME SMITH'SRIGHTSUNDER MISSISSIPPI AND FEDERAL LAW
WERE VIOLATED WHEN THE STATE FAILED TO PROVIDE HIM WITH AN
INITIAL APPEARANCE, A PRELIMINARY HEARING, OR ANY PRETRIAL
JUDICIAL DETERMINATION THAT THERE WASPROBABLE CAUSE TO CHARGE
AND JAIL HIM IN THISCASE, AND INSTEAD WAITED THREE MONTHS, UNTIL
JEROME WASINDICTED, TO VALIDATE HISARREST AND DETENTION.

2. Wefind no reversible error asto the guilt phase and affirm Jerome's conviction of capital murder.
However, because the tria court improperly instructed the jury asto Jerome's parole eigibility, we reverse
for resentencing.

STATEMENT OF FACTSAND PROCEDURAL HISTORY

113. At gpproximately 9:00 p.m. or soon thereafter, on the night of November 7, 1992, Johnny B. Smith
("Johnny B."), waskilled in the liquor store he owned in Sidon, Mississppi, asthe result of three gunshot
wounds. Taken from the store were a cash register and an extra cash drawer. Also missng was Johnny B.'s
handgun which was either a.32 or .38 caliber weapon. The projectiles recovered from Johnny B.'s body
and from the scene were consistent with those of a .38 cdiber wegpon. Steve Byrd, aforensc scientist at
the Missssppi Crime Laboratory, testified that the type of bullets recovered, along with their markings,
indicated that they were probably fired from arevolver and not a semi-automatic wegpon. Found on the
counter at the scene was abottle of Seagram's gin in abrown paper bag. A latent fingerprint and pam print
were lifted from the paper bag and identified as matching those of gppellant, Jerome Pete Smith.

14. John Stewart and Lyndell Hunt testified that they were in Sidon and drove by the liquor store between



9:00 and 10:00 on the night of the murder and saw ared and white car parked between a tin two-story
building and the post office, near the liquor store. They both stated that they saw two or three men next to
the car, and one was carrying an object with a cord dangling from it. The witnesses testified thet they
thought it might have been aVCR, but they could not tell snce they only saw the bottom of it. The State
suggested that it was the cash register stolen from the liquor store. One of the men they saw near the car
ducked under the steps of the building asif trying to hide. Mack Crigler, who was with Stewart and Hunt
that night, did not notice ared and white car, but he did see the men with the object with the cord hanging
fromit.

5. Jerry Smith, the victim's brother aswell as a deputy with the Leflore County Sheriff's Department,
testified on rebutta that he was on duty in Sidon on the night of the murder. He and Deputy J.B. Henry
were patrolling the areain Henry's patrol car when they drove past the tin building and post office. Deputy
Smith saw ared car parked near the buildings. He stated that he noticed that the car had small double
windows and a burned place near the exhaust. He aso noticed a spot on the ground where the car was
leaking transmission fluid. Deputy Smith testified that he saw two people stting in the car, and as the patrol
car passed by they did down in their seats. After passing the car, the deputies crossed the railroad track
and went back to the sheriff's office where Deputy Smith dropped off Deputy Henry and went out again.
He then received the call that there had been a shooting.

6. At trid, Deputy Smith identified a picture of the car Jerome and Clyde had been in the night of the
murder as the car he saw parked near the liquor store. He stated that he had also persondly examined and
identified the car when it wasin the custody of the sheriff's office. On cross-examination, Deputy Smith
stated that when he passed the car the night of the robbery, dthough he saw the burned spot near the
exhaudt, he did not notice the reflective butterfly emblem on the back of the car.

7. Kevin Smith, the victim's thirteen year old son, was at his father's store just minutes and perhaps
seconds before the robbery and murder. His father had called him to come get his jegp which was parked
in front of the store. Kevin tetified that as he was leaving the store and walking toward the jegp he saw two
black men run toward the store. The men were wearing dark clothes and coats and one had on a cap.
Kevin identified a cap recovered by the police outside the store after the murder as the one he had seen one
of the men wearing that night. Kevin stated that the two men came within five or S feet of him ashe was
getting in the jeep. One of the men went into the store, and the other stayed outside. Kevin then eft in the
jeep.

8. At trid, Kevin identified Jerome and Clyde as the men he saw that night. In a photographic lineup
severd days after the shooting, Kevin picked out a picture of Jerome as possibly being one of the men he
saw that night, and as the one he saw going into the store. He did not pick out Clyde's picture, and in fact,
he picked out that of another man. Jmmy Tinddl, Chief Deputy for the Leflore County Sheriff's
Department, conducted the photographic lineup. He testified that although Kevin did not pick out Clyde's
picture, Kevin sated that if he saw him in person he would probably be able to identify him.

119. Witnesses place Johnny B. Hill dive shortly before 9:00 p.m., on the night of his murder. Hiswife,
Jeannette Smith, tedtified that she left Johnny B. aone a the store around 8:00 that night. A neighbor
knocked on her door some time around 9:00 or 9:15 to tell her Johnny B. had been shot.

120. Peyton Crigler, Johnny B.'s cousin, was at the liquor store visiting from 8:30 until about 10 minutes
before 9:00 p.m. At approximately 9:15 p.m. Crigler drove back past the store and saw one person insde



who he took to be Johnny B., athough he could not redlly tel who it was. Crigler then drove down a gravel
road that connects with Highway 49. He stated that he was going approximately 30 miles per hour when a
car came up behind him and passed him. Tommy Peoples found the broken cash register from the liquor
gtore the next morning on the side of Highway 49, south of Sidon about three miles from the gravel road
that Crigler was traveling when passed by the car.

111. Carolyn Pearce tedtified that around 2:00 am. on the morning after the murder, she was with Jerome
and Clyde in ared and white car in Indianola. When she got into the car the brothers bought a $20 rock of
crack cocaine. She testified that Clyde told her if she was nice to them they would come back and buy
$300 or $400 more. She saw Clyde with alot of loose bills.

112. Pearce stated that they started driving toward the outskirts of town so she grabbed the steering whedl.
Jerome then pulled out what Pearce described as a"big slver revolver" and began hitting her am with it. At
some point Clyde got into the back seat with her and pulled out a knife and held it to her throat. Then
Jerome and Clyde exchanged seats and wegpons. The brothers made her take off her clothes and get out
of the car naked. Clyde threw her clothesin the street. Outside the presence of the jury, Pearce stated that
both men raped her before putting her out of the car.

113. JD. Roseman, Isola Chief of Police, was a patrolman at the time of the murder. Sometime between
3:15 and 3:30 am. after the robbery and murder, Roseman was on patrol when he spotted a red and white
automobile leaving Gresham Service Station in Isola. Roseman went to the service sation to seeif anything
was wrong.

114. Roseman then followed the car and noticed that it was weaving some. He stopped the vehicle and
turned his spatlight on the car. Roseman walked up to the car and shined his flashlight so that he could see
the driver and the front seat passenger. He asked the driver, who he recognized as Clyde Smith, to step out
of the car. He recognized the passenger as Jerome Smith. Roseman noticed the two seemed nervous, and
he asked Clyde what they were doing at the service station. Clyde stated that the car was running hot and
they were trying to get some water. Roseman told Clyde that if he would follow him to the fire station they
could get some water. Clyde declined, stating that he thought they would make it.

115. After talking with Clyde for afew minutes, Roseman decided to let him go. Clyde got back in the car,
but when he cranked it, it went dead. Roseman shined his flashlight on the temperature gauge and saw that it
read norma. Roseman stated that the car did not smell hot either. Clyde cranked the car again and pulled

anay.

116. Roseman stated that the car the brothers were in was a 1972 white-on-red Ford Elite. After alowing
the brothers to leave, he thought he remembered the town of Sunflower running the car's description and
license plate earlier. Sunflower advised him that it had no problems with the vehicle. Roseman then advised
the Humphreys County Sheriff's Department to keep an eye out for the vehicle because the brothers were
acting suspicious. He ran the license plate and learned it was registered to Clyde and Jerome's sdter,
Dorathy Smith ("Dot").

117. Roseman then got aradio cal from the Inverness Police Department that two black malesin ared car
had picked up awoman "and was trying to mess with her". Roseman aso received aradio cal from Tim
Goad, a Humphreys County deputy sheriff, who stated that there had been radio traffic from Greenwood
that ared and white vehicle was believed to be involved in arobbery and murder in Sidon. Roseman



advised Goad that he had just sopped a vehicle matching that description, and he would try to locate the
car agan.

118. Eventudly, Roseman met the vehicle going very dowly on Old Highway 49. He radioed Deputy Goad
and told him where he had located the vehicle. He stated he was going to turn around and follow it until
Goad arrived. Roseman then turned around and began following the vehicle with hislights off so he would
not be seen. The vehicle pulled over to the side of the road and stopped. Roseman aso stopped about 75
to 100 yards behind the car and waited for Goad to arrive. He was not aware that the brothers had exited
the vehicle and were walking down the road.

119. Deputy Goad testified that before he got to the location he saw two men who he recognized as Clyde
and Jerome Smith, walking down the road about 50 to 75 yards from their car. Before he realized who he
had seen, Goad had aready passed them. By the time he turned around the brothers had run into a cotton
field. Goad and Roseman searched for the men for saveral minutes, but could not find them.

120. While Roseman continued to search, Goad approached the now abandoned vehicle. Goad testified
that he shined hisflashlight on the ingde of the car to seeif the keys were till in it. When he did not seethe
keys, he shined his flashlight on the floorboards. On the back floorboard on the driver's side, he saw a
sawed-off .410, single-shot shotgun. He confiscated the shotgun at that time. Goad aso found a set of keys
stuck in between the fold of the passenger seat. These keys were later identified asfitting the lock on the
Sidon Liquor Store where the robbery and murder had earlier taken place.

121. Another search of the vehicle by Horace Miller, an investigator with the Mississppi Highway Patrol,
turned up a black and white bandanna and a receipt from the Indianola Burger King that showed a
purchase a 1:34 am. on November 8, 1992. A search of the field where Goad saw Jerome and Clyde run
turned up aknife. Henry Bryant, the boyfriend of one of Jerome and Clyde's Sgters, identified the knifeasa
hunting knife he loaned to Clyde aweek before the murder. Carolyn Pearce dso identified the knife asthe
one Clyde had pulled on her.

22. Bryant went on to testify about a conversation he had with Jerome and Clyde on the day of the
murder. He stated that the brothers were at his house that Saturday afternoon when Clyde mentioned that
he was broke and needed some money. Bryant testified that Clyde said that al you had to do wasfind a
place without many police and you could get away with something. Bryant aso stated that Jerome had a
shiny revolver with him that day, but he did not know whét type of gun it was.

123. Jerome and Clyde presented an dibi defense. Clyde's girlfriend, Cassandra Jefferson, testified that
Clyde was a her housein Belzoni dl day until about 8:30 p.m. when he left with Jerome, their Sster Dot
and their mother. Jefferson testified that Clyde and Jerome returned to her house at approximately 9:30
p.m. Shortly theregfter, the two left in Dot's red and white car. Jefferson did not see either of the brothers
again until around 8:30 or 9:00 the next morning when they showed up at her house on foot.

124. Jerome and Dot, testified that alittle after 8:00 p.m. on November 7, 1992, she and her mother
picked up Clyde at Cassandra Jefferson's house and brought him back to their mother's house. Dot stated
that Jerome was dready at the house adeep. At approximately 8:45, Clyde and Jerome l€eft in her car, a
1975 white-on-red Ford Elite. She did not see the two again until the next morning.

125. Yvonne Stewart, the owner of the IsolaLoungein Isola, Mississippi, testified that Jerome and Clyde



entered her business sometime around 10:00 on the night of November 7, 1992. Stewart testified that she
knew the time to be close to 10:00 p.m., because when the brothers came in she was on the way out to
walk next door to the grocery store to buy ice. The grocery store closed a 10:00 p.m., and when she got
there the doors were locked, but she could still see the owners indde counting money. Stewart stated that
Jerome and Clyde stayed at the lounge only for five or ten minutes before again leaving.

1126. The authorities, which conssted of the sheriff's departments of Leflore, Sunflower, Humphreys and
Holmes Counties, the Missssippi Highway Petrol, and the police departments of Greenwood, Belzoni and
Itta Bena, dtarted searching for Clyde and Jerome before daylight on Sunday, November 8, 1992. A K-9
unit and the Highway Patrol helicopter were able to follow the tracks from where the brothers went in to the
cotton field until they reached the town of Belzoni. By noon the police had obtained warrants for Clyde and
Jerome. Later, they received information that the two were a their brother Elijah's apartment in Sunflower.
Ricky Banks, the Leflore County Sheriff, dong with members of the Sunflower Police Department, went to
Elijah's gpartment. Elijah told them that Jerome and Clyde were not there. However, when the police went
in to search the apartment, Jerome and Clyde were present, placed under arrest, and transported back to
the Leflore County jail.

DISCUSSION

|. THE TRIAL COURT ERRED IN TELLING JURORSTHAT JEROME SMITH
WOULD BE ELIGIBLE FOR PAROLE IF SENTENCED TO LIFE IMPRISONMENT,
IN RESPONSE TO A MID-DELIBERATIONS QUESTION FROM THE JURY, AND IN
GIVING A JURY CHARGE AND ALLOWING CLOSING ARGUMENTSFROM THE
PROSECUTOR AND CODEFENDANT WHICH HIGHLIGHTED JEROME'S PAROLE
ELIGIBILITY AND MISLEADINGLY SUGGESTED HE MIGHT BE RELEASED
IMMINENTLY IF NOT SENTENCED TO DIE.

127. After gpproximately three hours of pendty phase ddiberations the jury sent out a note which read:
The jury isaware that Clyde Smith has been sentenced in the past with life without parole.
Our question is, if we sentence Jerome Smith to allife sentence, will he be digible for parole?
Over Jerome's objections, the trid judge returned the note to the jury with awritten answer which reed:
Jerome Smith will be eigible to be considered for parole.
/9 Gray Evans, Circuit Judge
Subsequently, the jury returned a verdict sentencing Jerome to degth.

1128. Jerome argues that by informing the jury thet if given alife sentence he would be digible to be
congdered for parole, the trid court committed reversible error. Jerome maintains that the trid court's
actions were exacerbated by comments made during sentencing phase closing argument by both Clyde's
attorney and the prosecutor. According to Jerome, the jury instructions and comments by Clyde's attorneys
focused the jury's attention on Jerome's potentia for parole. The comments were to the effect that because
of his previous life-without-parole sentences Clyde would not be digible for parole.



1129. During closing arguments, Clyde's attorneys tried to convince the jury that Clyde was less deserving of
the death penalty than Jerome. At one point Clyde's counsdl argued:

There is another difference in these two defendants. This man, Clyde, Sunday, the day before this tria
garted was serving four life sentences without parole, and | can tell you regardless of what you heard
on T.V. about how people serve ayear and a haf for raping somebody on the average, or whatever
datidics they come up with, | can tell you and the law will tdl you and this Court will tell you, he will
never seethe outside of a prison cdl until he diesin prison. Now that's before we got here. That's the
case and it's dill the case, and sentence by life from you won't affect it. It won't lessen it, it won't
overrideit, it won't take the place of it. Those sentences are there and he will serve that time, and he
never will get out. There's the difference between these two people right there.

At another point, Clyde's attorney told the jury:

He will never get to pay his debt so he can put it behind him. He can't do five years and get out and
say to himsdlf, "It was a bad mistake but | paid for it, now | can move dong.” He can never pay for it.

1130. Jerome a0 takes issue with the following statement made by the prosecutor in the rebutta portion of
the State's closing argument:

And he's not--they are not going to be able to seek forgiveness and they're not going to be able to
pay their debt to society and do the things that people with freedom can do. What did they do, ladies
and gentlemen, after they took this man'slife? Isthis what we want them to be able to do a some
point after they say, "Oh, we have been forgiven," to around, to drink whiskey, smoke marijuana, buy
cocaine, mess with women. That's what they were doing.

Jerome argues that these statements, especidly thetrid court's answer to the jury's mid-deliberations
question concerning Jerome's parole digibility, were clear violations of this Sate's case law.

1131. This Court has repeatedly held that except in habitua offender cases, where alife sentence would
automaticaly mean life-without-parole, the parole issue should not be considered by the sentencing jury.
Bluev. State, 674 So. 2d 1184, 1194-96 (Miss. 1996); Mackbee v. State, 575 So. 2d 16, 40-41
(Miss. 1990); Williams v. State, 544 So. 2d 782, 798 (Miss. 1987); Cabello v. State, 471 So. 2d 332,
346 (Miss. 1985). In this state's origina case on thisissue, Williams v. State, 445 So. 2d 798, 812-14
(Miss. 1984), this Court held that:

A jury should have no concern with the quantum of punishment because it subverts a proper
determination of the sentencing issue.

Reference to the possibility of parole should the defendant not be sentenced to die are wholly out of
place at the sentencing phase of a capita murder trid for two additional reasons.

Firdt, such references inevitably have the effect of inviting the jury to second guess the Legidature. The
Legidature has declared that persons sentenced to life imprisonment may under certain circumstances
become digible for parole. Mississppi Code Annotated Section 47-7-3(1) (Supp. 1982). It isno
more proper for the jury to concern itsaf with the wisdom of that legidative determination than it is for
the jury to consder the Legidature's judgment that deeth in the gas chamber be an authorized
punishment for capital murder. Johnson v. State, 416 So. 2d 383, 392 (Miss. 1982).



Second, parole is not automatic. No person sentenced to life imprisonment has any "right” to parole.
Greenholtz v. Inmates of Nebraska Penal and Correctional Complex, 442 U.S. 1, 11,99 S.
Ct. 2100, 2105, 60 L. Ed. 2d 668, 677 (1979); Davisv. State, 429 So. 2d 262, 263 (Miss. 1983).
Allowing argument or testimony regarding the possibility of the defendant some day being paroled isin
effect inviting the jury to speculate how ten years in the future the parole board may exercise its
legidatively granted discretionary authority. This would introduce into the sentencing proceedings an
"arbitrary factor" proscribed by Section 99-19-105(3)(a).

Williams, 445 So. 2d at 813 (emphasisin origind).

1132. This Court has reaffirmed this holding on severd occasions. See Blue v. State, 674 So. 2d 1184,
1194-96 (Miss. 1996); Mackbee v. State, 575 So. 2d 16, 40-41 (Miss. 1990); William v. State, 544
So. 2d 782, 798 (Miss. 1987); Cabello v. State, 471 So. 2d 332, 346 (Miss. 1985).

1133. The State argues that the case a bar can be factudly distinguished from these prior cases. First, the
State argues that the court did not ingruct the jury that if Jerome was not given the death pendty he would
be digible for parole, rather he informed them that Jerome would only be digible to be "consdered” for
parole. Furthermore, the State argues, that as an habitual offender Clyde had every right to inform the jury
that alife sentence would mean life-without-parole. See Mackbee, supra; Turner v. State, 573 So. 2d
657 (Miss. 1990). According to the State, after hearing this the jury would naturdly be curious asto
Jerome's parole digibility, and had the tria court not answered the question the jury would have been |eft to
speculate. The State suggests that since it has been held that informing ajury of parole digibility is not
conditutiondly violetive, Caldwell v. Mississippi, 472 U.S. 320 (1985), that under the circumstances of
this case, where the brothers asked to be tried together, an exception should be made. The State further
argues that any error in giving the ingruction in this case was harmless beyond a reasonable doubt. Hansen
v. State, 592 So. 2d 114 (Miss. 1991).

1134. The State is correct in its assertion that Clyde had a condtitutiond right to inform the jury that he was
an habitud offender and would not be entitled to parole digibility if given alife sentence. However, this
Court has not extended this right to defendants who are not habitua offenders. Regardless of the fact that
the brothers were tried together, we decline to make an exception to our previous rulings here. Under this
Court's prior rulingsin Williams and its progeny, the trid court's actionsin this case were in error and
require areversal of the sentence of death.

II. ALTHOUGH HE FILED A PRETRIAL MOTION DEMANDING NOTICE OF
AGGRAVATING CIRCUMSTANCESAND EVIDENCE, JEROME SMITH WASNOT
INFORMED, UNTIL THE BEGINNING OF THE PENALTY PHASE OF HISTRIAL,
THAT THE PROSECUTION WOULD BE RELYING ON THE PREVIOUSVIOLENT
FELONY AGGRAVATING FACTOR AND WOULD BE OFFERING PROOF OF TWO
PRIOR AGGRAVATED ASSAULT CONVICTIONS.

A. THE DENIAL OF PRETRIAL NOTICE OF THE STATE'SINTENT TO INTRODUCE
APPELLANT'SPRIOR AGGRAVATED ASSAULT CONVICTIONSVIOLATED
MISSISSIPPI LAW.

B. THE DENIAL OF PRETRIAL NOTICE OF THE STATE'SINTENT TO INTRODUCE
APPELLANT'SPRIOR AGGRAVATED ASSAULT CONVICTIONSVIOLATED THE



EIGHTH AND FOURTEENTH AMENDMENTSTO THE UNITED STATES
CONSTITUTION.

1135. In this issue, Jerome argues at length that the State committed reversible error in failing to provide him
with pre-trid notice that it would be relying on the prior violent felony aggravating circumstance, or thet it
would present evidence concerning his prior aggravated assault convictions to support that aggravating
circumstance, even though appellant filed a pre-trial motion demanding such notice. Jerome argues that such
lack of notice prevented his attorneys from being prepared to chalenge these convictions and from
presenting evidence of "Jerome's periphera role in, and Clyde's principa responsihility for, the incident that
gave rise to these aggravated assault convictions'.

1136. Jerome has offered no Mississppi case as authority that a capital defendant is entitled to pretrid notice
that the State will rely on the prior violent felony aggravating factor and notice of the specific convictions
that will be offered to prove thisfactor. The mgority of Jeromeé's authority espouses only the requirement
that Missssppi law requires a defendant, who is to be tried as an habitua offender or pursuant to some
other sentence-enhancement statute, to be given notice in the indictment of the previous convictions that will
be relied upon by the State to support the sentence enhancement. See Lacy v. State, 629 So. 2d 591, 595
(Miss. 1993); Benson v. State, 551 So. 2d 188, 195-96 (Miss. 1989).

1137. This Court in Williams v. State, 445 So. 2d 798 (Miss. 1984), held that a capital murder indictment
need not inform the defendant as to which aggravating factors the prasecution might rely on in seeking the
death penalty. The Court in Williams held that:

The mgor purpose of an indictment is to furnish the accused such a description of the charges againgt
him as will enable him to adequately prepare his defense. Westmoreland v. State, 246 So. 2d 487
(Miss. 1971); Woods v. State, 200 Miss. 527, 27 So. 2d 895 (1946). Thus, dl that isrequired in
thisregard is a concise and clear statement of the e ements of the crime charged. Love v. State, 211
Miss. 606, 52 So. 2d 470 (1951). Nothing more is required.

We believe that the fact that our capital murder statute lists and defines to some degree the possible
aggravating circumstances surdly refutes the gppel lant's contention that he had inadequate notice.
Anytime an individud is charged with murder, heis put on notice thet the deeth penaty may resuilt.
And, our death pendty statute clearly states the only aggravating circumstances which may be relied
upon by the prosecution in seeking the ultimate punishment. In our opinion, Williams received
adequate notice.

Williams, 445 So. 2d at 804-05 (footnote omitted). The Williams Court aso rejected comparisons to
the habitual offender statutes and Unif. Crim. R. Cir. Ct. P. 6.04. See Williams, 445 So. 2d at 805, n.1.

1138. However, this Court finds that Jerome was given pretria notice that the State intended to rely on the
prior-violent-felony aggravating circumstance. On June 10, 1993, the State filed two documents with the
circuit clerk's office, each entitled "Notice of Aggravating Circumstances'. The style of one document read
"State of Missssppi v. Jerome Pete Smith" while the other was styled "State of Missssppi v. Clyde
Wendell Smith". Although there was onefiled for each of the brothers, the body of both documents reed,
"Comes now the State of Mississippi and gives the Defendant, Clyde Wendell Smith, notice . . ." Thiswas
an apparent clerical error, and one Jerome's attorneys tried to take advantage of at trid. Prior to the
sentencing phase, the following colloquy took place:



MR. JONES: Y our Honor, before we get to that with respect to Jerome Smith there was a motion
for and it was granted with respect to and there was a notice of aggravating circumstances presented
by the digtrict attorney's office that didn't say anything about Jerome Pete Smith, talked about Clyde
Smith, so0 there were--there was no notice of aggravating circumstances as to--

THE COURT: Wdl, Mr. Jones, that'sanoble try. | think that puts you on notice sufficiently.

The Court holds that the trial court was correct in finding that Jerome had adequate notice. Two documents
were filed, one styled "State v. Jerome Pete Smith", and even though the body contained Clyde's name, the
aggravators listed in the documents were not exactly the same. Clyde had the additional aggravator of "the
capitd offense was committed by a person under a sentence of imprisonment”. Jerome's atorney should
have known or at least inquired as to whether the name Clyde in the body of the document was in error.
There was sufficient time prior to trid to investigate the matter. This Court finds this issue to be without
merit.

1. THE JURY'SDEATH-SENTENCING VERDICT WASLEGALLY INADEQUATE
BECAUSE THE JURORSFAILED TO FIND THAT JEROME SMITH HIMSELF
KILLED, INTENDED TO KILL, ATTEMPTED TOKILL, OR CONTEMPLATED THAT
LETHAL FORCE WOULD BE USED, AND BECAUSE THERE WASINSUFFICIENT
EVIDENCE TO SUPPORT SUCH FINDINGS.

1139. In thisissue, Jerome correctly states that Miss. Code Ann. § 99-19-101(7) (1994) forbids ajury from
imposing a desth sentence, unless it makes awritten finding that "the defendant actualy killed", "the
defendant attempted to kill", "the defendant intended that akilling take place”, or "the defendant
contemplated that lethal force would be employed”. The United States Supreme Court in Enmund v.
Florida, 458 U.S. 782 (1982), held that such afinding is aso required by the Eighth Amendment to the
United States Congtitution.

140. In the case sub judice, when the jury returned the separate verdicts at the conclusion of the sentencing
phase, the Enmund findings, with respect to Jerome, read asfollows.

We, the jury, asto Jerome Pete Smith, unanimoudy find from the evidence beyond a reasonable
doubt thet the following facts existed at the time of the commission of the capital murder:

1) that the defendants actudly killed Johnny Smith;

2) that the defendants intended the killing of Johnny Smith take place; and

3) that the defendants contemplated that |etha force be employed.
(emphasis added).

141. Jerome argues that inasmuch as the verdict contained the word "defendants’ and not "defendant” that
the jury failed to make an individud finding that Jerome persondly either killed, intended to kill, or
contemplated the use of lethd force, and therefore, the resulting deeth sentence violated the Eighth and
Fourteenth Amendments, aswdll asthe holding in Enmund v. Florida, 458 U.S. 782 (1982), and the
laws of this state. Jerome argues that when the jury used the word "defendants’ it meant to convey that
these findings gpplied to one or the other of the two defendants, but not necessarily both. Jerome maintains



that since the jury used the word "defendants’ there was no individuaized finding asto his culpability, and
therefore the sentence should be reversed.

142. The State first argues a procedural bar. The jury's verdict was copied directly from this sentencing
ingtruction. Neither Jerome nor Clyde objected to Ingtruction S-1, to the form of the verdict &t trid, or in
their motions for new trid. Accordingly, the State argues that this claim has been waived and cannot be
raised for the first time on gpped. Ballenger v. State, 667 So. 2d 1244, 1259 (Miss. 1995); Foster v.
State, 639 So. 2d 1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992);
Moawad v. State, 531 So. 2d 632, 635 (Miss. 1988).

143. Jerome cites to Pinkton v. State, 481 So. 2d 306 (Miss. 1985), to support his argument that
because of the jury’'s use of the plura "defendants’ there was no individudized finding as to his culpability as
required by Miss. Code Ann. 8 99-19-101(7) (1994). In Pinkton, the defendant pled guilty to capital
murder, the killing having occurred during an attempted armed robbery. A sentencing tria was then held,
and the death pendty imposed. The jury faled to make a separate finding of culpability as required under
Miss. Code Ann. § 99-19-101(7), but instead "embarked directly upon the framing of findings relating to
the aggravating circumstances’'. Pinkton, 481 So. 2d at 309.

1144. The question presented to this Court was "whether such an explicit finding isindispensable or whether
it can be implied from the other findings or from the plea of guilty in the guilt phasg'. I d. In answering the
question, the Court stated that its decision was to be controlled by the statute and not by federa
condtitutional considerations, and that the statute was not ambiguous. "A separate, explicit and written jury
finding in accordance with the subsection isindispensable to the vaid imposition of the desth pendty.” I d. at
310.

145. The State in Pinkton argued dternatively that Pinkton was procedurdly barred from raising the issue
on gppesl, since there was no contemporaneous objection to the judges failure to ingtruct the jury on the
requirement for a8 99-19-101(7) finding. This Court found the argument without merit, stating:

Although a more complete ingruction might have prevented the jury's omisson, that omisson is
nonetheless an event legdly digtinct from the judge's falure to ingtruct. The jury’s obligation in this
meatter, is after dl, independently impaosed by the statute without reference to any action by the judge.
Oncethisis understood, the state's argument immediately fal.ls. Pinkton could raise no objection to
the jury's derdliction until after its verdict was rendered, and then it wastoo late.

Id. at 310.

146. The case a bar differs from Pinkton in that the jury was ingtructed to return separate written findings
asrequired by 8§ 99-19-101(7) for both Jerome and Clyde, and it did so. The only redl issue that must be
resolved is whether the jury's use of the plura "defendants’ somehow made the finding invaid.

147. A somewhat smilar argument, as Jerome makes here, was made in Conner v. State, 632 So. 2d
1239, 1277 (Miss. 1993). There Conner sought reversal because in listing the aggravating circumstancesin
its written verdict, the jury included the word "whether” before each aggravating factor listed. Conner
argued "that the jury's use of the word ‘whether' a the beginning of each clause indicate[d] that the jury
merely 'parroted' the jury ingtruction and failed to engage in the mandatory fact-finding process'. Conner,
632 So. 2d at 1277. This Court, in rgjecting Conner's argument, stated:



Conner doomed this assgnment of error before he ever raised it by failing to object to the verdict's
form at trid. But, even if the objection were preserved, it has not merit. No one can reasonably
conclude, on grounds that the word "whether" repesatedly appears in the verdict, that the jury did not
fulfil its fact-finding duties. The verdict would certainly win no grammar award, but its meaning is
perfectly clear. The jury found that dl five aggravating circumstances existed and that the aggravating
circumgtances carried more weight than did mitigating circumstances.

Id. (internd citations omitted).

148. A amilar argument can be made here. Sentencing Ingtruction S-1 informed the jury thet it wasto
return separate verdicts for Jerome and Clyde. S-1 read in part:

The verdict you return must be written on a separate sheet of paper sgned by the foreman. Y our
verdict should be written in one of the following forms:

1. We, the Jury, as to Jerome Pete Smith, unanimoudy find from the evidence beyond a reasonable
doubt thet the following facts existed at the time of the commission of the capita murder:

(Ligt or itemize dl facts found, if any, from the list under Section A of this ingtruction which you
unanimoudy agree exist in this case beyond a reasonable doubt.)

Section A of the ingtruction read as follows:

To return the death pendty in this case you must first unanimoudy find from the evidence beyond a
reasonable doubt that one or more of the following facts existed:

1. That the Defendants actudly killed Johnny Smith; or
2. That the Defendants intended the killing of Johnny Smith take place; or
3. That the Defendants contemplated that letha force would be employed.

149. The plura "Defendants’ was used in S-1 because one instruction was submitted for both defendants.
The jury when writing the separate verdicts for Jerome and Clyde copied the wording asit was written in
the ingtruction. This does not mean that the jury did not make an individudized finding as to each defendant.
What it does show isthat the jury determined that each of the three factors gpplied equaly to both Jerome
and Clyde. Thejury clearly intended these factors to apply to Jerome as it prefaced this section of its
verdict with the words "as to Jerome Pete Smith”.

150. Jerome goes on to argue that aside from the dlegedly fatd flaw in the jury's verdict, there was
insufficient evidence, as amatter of law, to demongirate beyond a reasonable doubt Jerome's cul pability
under 8 99-19-101(7) and Enmund.

161. This Court's standard of review of ajury'sfindings under Enmund and Miss. Code Ann. § 99-19-
101(7) was set out in Abram v. State, 606 So. 2d 1015, 1041-42 (Miss. 1992), asfollows:

On apped, "we review the evidence and al reasonable inferences which may be drawn therefromin
the light most consistent with the verdict. We have no authority to disturb the [jury] verdict short of a
concluson on our part that upon the evidence, taken in the light most favorable to the verdict, no



rationd trier of fact could have found the fact at issue beyond areasonable doubt.” White v. State,
532 So. 2d 1207, 1220 (Miss. 1988). Thisisthe guide for testing the legd sufficiency of the evidence
to support afinding under §99-19-101(7). . . .

1652. The question that must be answered here is whether there was sufficient evidence presented at trid to
support, asto Jerome, afinding that he killed, intended akilling to take place, or contemplated that lethal
force would be used. "Mississippi by statute requires more in the felony-murder scenario than mgjor
participation and reckless indifference to the value of human life” Abram, 606 So. 2d at 1042. See also
Carr v. State, 655 So. 2d 824, 839 (Miss. 1995). The phrase "contemplation that letha force will be
used" has been defined as "[w]here, as apart of the pre-crime planning, a defendant includes in his plans the
substantia probability that fatal force will be employed. . ." Abram, 606 So. 2d at 1043 (quoting White,
532 So. 2d at 1220-21).

163. The record reveds that while Clyde was more than likely the ingtigator of the robbery in this case,
Jerome was amgor participant. Henry Bryant, the boyfriend of Dat, testified that on the day of the robbery
and murder, the brothers were at his house. He testified that Clyde made the comment that he was broke
and needed money. During the conversation, Bryant stated to Clyde that it was hard to rob someone and
get away with it. According to Bryant, Clyde responded by saying that if you go to a smdl town with few
police then you can get away with it. The robbery and murder in the case before this Court, fit the scenario
perfectly, with the exception being that the brothers got caught. Bryant went on to testify that Jerome had in
his possession on the day of the murder ashiny slver revolver and Clyde had a hunting knife. Carolyn
Pearce d <o testified that the brothers were carrying the aforementioned weapons following the murder.

154. The description of the weapon in Jerome's possession on the day of the murder was that he was
carrying arevolver. The State's forensics expert testified that the projectiles recovered from the victim's
body and the scene of the crime were consistent with having been fired from a .38 caliber revolver.
Furthermore, Kevin Smith, the victim's son, identified Jerome in a photographic lineup severa days after the
murder as the man he saw enter the store shortly before the shooting occurred. Jerome's fingerprint and
pam print were aso found on a paper bag containing a bottle of liquor Sitting on the store's counter.

165. This Court holds that a fair-minded juror could make a reasonable inference from these facts that
Jerome, who entered the store armed with arevolver intent on robbery, actualy killed, intended that a
killing take place, or a the very least, contemplated the use of lethd force. We, therefore, find thisissueis
without merit.

IV. THE CIRCUIT COURT'SINSTRUCTIONSTO THE JURY AT THE SENTENCING
STAGE WERE FATALLY FLAWED.

A. THE LOWER COURT IMPROPERLY DEPRIVED JEROME OF HISRIGHT TO
FULL CONSIDERATION OF ALL STATUTORY MITIGATING FACTORS, WHEN IT
CHARGED THE JURY ON THE MITIGATING CIRCUMSTANCE THAT CLYDE WAS
A LESSER PARTICIPANT IN THE CRIME, BUT DID NOT GIVE THIS
INSTRUCTION ASTO JEROME OR AN INSTRUCTION ON THE SUBSTANTIAL-
DOMINATION MITIGATING FACTOR.

166. Jerome argues that his attorneys sought a sentencing phase ingtruction that would have told jurors to
consder the statutory mitigating factors of whether gppellant "acted under extreme duress or under the



subgtantia domination of another person” and whether Jerome "was an accomplice in the capital offense
committed by another person and his participation was rdatively minor”. Jerome states that the trid court
refused to give these charges to the jury. Jerome argues that there was sufficient evidence from which a
reasonable juror might have determined that both of these mitigating factors applied to Jerome.

157. Thisissue iswithout merit. Although Jerome did submit an unnumbered ingtruction to the trial court
concerning these two mitigating factors, the record shows that the word "withdrawn" was written across the
first page of the ingtruction. Jerome may not object for afailure to ingtruct the jury on these mitigating
factors when he withdrew the submitted ingtruction.

158. There was no record of any mention of mitigating factors by Jerome's attorneys. In fact, the only
mention of either of these two mitigating factors was the following comment by Clyde's atorney:

MR. STUCKEY: Wdl, Judge, aren't our mitigeting circumstances exactly the same? | don't think it's
going to create much of a problem. The age, accomplice one, and the no. 4, the generd catch-all
phrase. We ain't got any proof about strain, duress, and al that garbage. We're going to have to take
that out.

There was no objection at thistime by Jerome, nor did he ever ask the tria court to instruct the jury on
these mitigating factors. Thetrid court had no duty to ingtruct the jury sua sponte. Conner v. State, 632
So. 2d 1239, 1254 (Miss. 1993).

B. JUDGE EVANS ERRED IN REFUSING TO CHARGE THE JURY ON SPECIFIC
NONSTATUTORY MITIGATING CIRCUMSTANCES.

159. Jerome argues that at the sentencing phase, the trid court erred in not instructing the jury asto certain
specific nongtatutory mitigating factors concerning Jerome. These mitigating factors were set out in the same
ingruction discussed above that was marked withdrawn.

1160. The only mention of these factors by Jerome's attorney at trid was during a discussion of what
evidence could be presented at the sentencing phase. When these mitigating factors were mentioned, the
trial court, after consulting Miss. Code Ann. 8 99-19-101, stated that Jerome could present evidence and
argue to the jury any mitigating factors that he wanted, but unless they were statutory mitigators they would
not be listed in the jury ingtruction. Instead, the trid court gave the jury the genera catch-all ingtruction
which read:

Consder the fallowing dements of mitigation in determining whether the death pendty should not be
imposed:

3. Any other matter, any other aspect of the Defendants, Clyde Wenddl Smith's or Jerome Pete
Smith's, character or record, and any other circumstance of the offense brought to you during the tria
of this cause which you, the Jury, deem to be mitigating on behdf of the Defendants, Clyde Wendedll
Smith or Jerome Pete Smith.

And any other mitigating circumstances which you the jury wich [S¢] to consder even though they are
not set forth above.

f61. "This Court long has accepted the use of a'catch-al' to encompass any mitigating circumstances not



specifically enumerated under Miss. Code Ann. 8 99-19-101(6)." Jackson v. State, 684 So. 2d 1213,
1238 (Miss. 1996); Carr v. State, 655 So. 2d 824, 854 (Miss. 1995); Neal v. State, 451 So. 2d 743,
760-61 (Miss. 1984); Gray v. State, 375 So. 2d 994, 1003-1004 (Miss. 1979). Accordingly, Jerome
cannot complain that he was not afforded the opportunity to instruct the jury to consder hisimpoverished
and traumatic childhood as mitigating factors.

C. BECAUSE ROBBERY WASAN ELEMENT OF THE OFFENSE OF CAPITAL
MURDER, ITSADDITIONAL USE ASAN AGGRAVATING CIRCUMSTANCE WAS
IMPERMISSIBLY DUPLICATIVE AND CONTRAVENED THE NARROWING
REQUIREMENT OF THE EIGHTH AMENDMENT TO THE UNITED STATES
CONSTITUTION.

162. Jerome asserts that the trid court erred in alowing the State to use the aggravating circumstance of a
murder committed during the course of an armed robbery. He argues that the use of the "felony-murder”
aggravaing crcumgance in afdony-murder caseisimpermissibly duplicative, and in violation of the
narrowing requirement of the Eight Amendment to the United States Condtitution. Jerome citesto State v.
Middlebrooks, 840 SW.2d 317 (Tenn. 1992); Engberg v. Meyer, 820 P. 2d 70, 87 (Wyo. 1991);
Furman v. Georgia, 408 U.S. 238 (1972); and Arave v. Creech, 507 U.S. 463 (1993).

1163. This so-called "doubling up" argument, which states that the use of the robbery aggravating
circumstance in a robbery-murder case, does not genuindy narrow the class of defendants digible for the
death pendty, has consistently been rgected by this Court. SeeBallenger, 667 So. 2d at 1260-61;
Pinkney v. State, 538 So. 2d 329, 358-59 (Miss. 1988), vacated on other grounds, 494 U.S. 1075
(1990); Jonesv. State, 517 So. 2d 1295, 1300 (Miss. 1987), vacated on other grounds, 487 U.S.
1230 (1988) overruled on other grounds by Willie v. State, 585 So. 2d 660 (Miss. 1991). In
Ballenger, the Court sated, "[t]he 'narrowing' of the class of death digible offenders has been done
legidatively in Mississppi under Miss. Code Ann. § 97-3-19(2) (1972 & Supp. 1994)." Ballenger, 667
So. 2d at 1261. See also Lowenfield v. Phelps, 484 U.S. 231 (1988). This issue is without merit.

D. THE TRIAL JUDGE'SINSTRUCTIONSIMPROPERLY LED JURORSTO BELIEVE
DEATH WASTHE APPROPRIATE SENTENCE IF AGGRAVATING AND
MITIGATING CIRCUMSTANCESWERE IN EQUIPOISE.

164. Jerome takes exception to the following language in sentencing ingtruction S-1:

If you find from the evidence that one or more of the preceding eements of mitigation exists, then you
must consider whether it (or they) outweigh(s) or overcome(s) the aggravating circumstance(s) you
previoudy found. In the event that you find that the mitigating circumstance(s) do not outweigh or
overcome the aggravating circumstance(s), you may impose the death sentence. Should you find that
the mitigating circumstance(s) outweigh or overcome the aggravating circumstance(s), you shdl not
impose the death sentence.

Jerome, citing White v. State, 589 A.2d 969, 973 (Md. 1991), People v. Young, 814 P. 2d 834, 839
(Colo. 1991), and Jackson v. Dugger, 837 F. 2d 1469, 1473-74 (11th Cir. 1988), argues that this
language "improperly crested a presumption in favor of death, in that a death sentence would result if the
jurors found the aggravating and mitigating factors to be in equipoise’.



165. The State argues another procedurd bar because Jerome failed to bring the issue before the tria court.
Such aprocedura bar is supported by the record. "A tria judge will not be found in error on a matter not
presented to him for decison.” Jonesv. State, 606 So. 2d 1051, 1058 (Miss. 1992) (citing Crenshaw v.
State, 520 So. 2d 131, 134 (Miss. 1988). See also Ballenger, 667 So. 2d at 1259; Foster v. State,
639 So. 2d 1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992).

1166. Not only isthis issue procedurdly barred, it is without merit as well, as identica arguments have been
consgtently regected by this Court. In Davis v. State, 660 So. 2d 1228 (Miss. 1995), the Court held:

Davis second contention isforeclosed by this Court's recent decision in Conner v. State, 632 So.

2d 1239 (Miss. 1993); cert. denied, .. ., 115 S. Ct. 314, 130 L. Ed. 2d 276 (1994). Conner, like
Davis, argued "that a proper ingruction would permit imposition of the deeth penaty only where the
jury finds that aggravating circumstances outweigh mitigeting circumstances, not vice versd'. Conner,
632 So. 2d at 1278. See also Shell v. State, 554 So. 2d 887, 904 (Miss. 1989), rev'd on other
grounds, 498 U.S. 1, 111 S. Ct. 313, 112 L. Ed. 2d 1 (1990); Jordan v. State, 365 So. 2d 1198,
1206 (Miss. 1978),cert. denied, 444 U.S. 885, 100 S. Ct. 175, 62 L. Ed. 2d 114 (1979); Gray V.
Lucas, 677 F. 2d 1086, 1105-06 (5th Cir. 1982), cert. denied, 461 U.S. 910, 103 S. Ct. 1886, 76
L. Ed. 2d 815 (1983). We rgected this argument in Conner, and today, we find no reason to vary
from our holding in Conner. Accordingly, Davis merits no rdief on thisissue.

Davis, 660 So. 2d at 1245. See also Doss v. State, No. 93-DP-00509-SCT, 1997 WL 770606 (Miss.
Dec. 15, 1997) (Identica language complained about here found to be acceptable.)

167. The sentencing ingtruction complained of in the case a bar does not create a presumption of desath nor
does it require the sentencing jury to return a verdict of death if mitigating and aggravating factor are
equipoise. This Court finds thisissue lacking merit.

V. THE PROSECUTOR ENGAGED IN MISCONDUCT BY MAKING NUMEROUS
IMPROPER COMMENTSDURING HISCLOSING ARGUMENT AT THE
SENTENCING STAGE.

168. Jerome takes issue with severd statements made by the prosecution during its sentencing phase closing
argument. He contends that the comments were improper and highly prgudicid, and when consdered asa
whole, require reversa.

1169. Once again, the record reveals no objection by the defense to any of these statements. Aswas
recently reiterated by this Court in Davis v. State, 660 So. 2d 1228 (Miss. 1995), "[a] contemporaneous
objection must be made to dlegedly erroneous comments made during closing argument or the point is
waived." Id. at 1251 (citing Foster v. State, 639 So. 2d at 1289; Gray v. State, 487 So. 2d 1304 (Miss.
1986); Shaversv. State, 455 So. 2d 1299 (Miss. 1984)).

1170. Not only was this issue not preserved for gpped, it is dso without merit. Firgt, Jerome contends that
the prosecutor spoke of the importance of the sentence on the victim's family, suggesting that these
survivors desired the death sentence be imposed. The record does not bear out this contention. Nowhere
does the prosecutor encourage the jury to impose the death pendty because it isimportant to the victim's
survivors. Ingtead, the prosecutor points out to the jury that the case involves red people, not just exhibits.
Given the wide latitude generdly afforded counsd in closing argument, taken together with the failure to



object, thisclam mugt fail. See Hansen v. State, 592 So. 2d 114, 139-40 (Miss. 1991); Johnson v.
State, 416 So. 2d 383, 392 (Miss. 1982); Gray v. State, 351 So. 2d 1342, 1346-47 (Miss. 1977).

171. Next, Jerome argues that the prosecutor misinformed the jury asto the law by telling it that Snceit had
aready returned a guilt phase verdict of capitd murder againgt Jerome, that it necessarily included the
desth-pendty culpability findings that he actudly killed, intended to kill, attempted to kill, or contemplated
lethal force would be used. Again, Jerome misstates the prosecutor's comments. Instead, the prosecutor
dated that by returning a guilty verdict againgt both Jerome and Clyde, the jury had aready determined that
at least one of the two brothers had such culpability. Again, given the wide latitude generaly given counsd
in closing argument, taken together with the fallure to object, thisdaim must fall. Hansen, 592 So. 2d at
139-40.

172. Next, Jerome argues that the assstant district attorney commented to the jury that he had personal
knowledge of the seriousness of Jerome's prior convictions. Again, Jerome misrepresents the prosecutor's
comment. At one point during closing argument the prosecutor asked the jury to consder the leve of
Jerome's previous convictions and the level of the offense for which he was now being tried. He then Stated,
"Please congder the level of the offense. | beg you to do that. Capitd murder. Thisisnot apair of brass
knuckles, some street person. | tried the case, and it wasn't a street person.” In making this comment the
prosecutor is clearly referring to the case a bar and not Jerome's previous convictions. As previoudy
dated, given the wide latitude generdly given counsd in closing argument, taken together with the failure to
object, thisdam mug fal. Hansen, 592 So. 2d at 139-40.

1173. Jerome contends that he was highly prejudiced by arguments of the prosecutor of the specia
heinousness of the murder. The aleged prejudicid arguments that the victim was shot in the back while
fleeing from his assailant after having been struck by another bullet is not supported by the record. Insteed,
the prosecutor set out a possible scenario in an atempt to rebut arguments made during closing arguments
by the defense that thiswas not a"bad" murder. As previoudy stated, given the wide latitude generdly
given counsd in dosing argument, taken together with the failure to object, this dlaim must fail. Hansen,
592 So. 2d at 139-40.

174. Lastly, Jerome contends that the prosecutor improperly urged the jury to determine one defendant's
punishment in part based on the sentence it imposed on the other. Again, Jerome completely misstates the
record. During the State's rebuttal closing arguments at the sentencing phase, the prosecutor made the
following comment which, in his brief, Jerome takes the Sngle phrase, "something less than” out of context:

And somehow or another there is a difference between planning and doing. | don't understand that,
that he went on to say that there's a difference in a degree of meanness and that Clyde somehow or
another deserves less punishment than Pete. Is he saying that if you for some reason or another decide
that Pete should not suffer the death pendty that Clyde should get something less than that? No, that
doesn't wash. No, maam.

175. In making this comment, the prosecutor istdling the jury it can give Clyde the deeth pendty, even if it
decidesto give Jerome life imprisonment. The prosecutor does not, as Jerome suggests, tdll the jury that
since Jerome was the probable triggerman, that if Jerome does not get the death pendty, neither can Clyde.

1176. None of these comments to which Jerome now complains were so prgudicid, either individudly or
cumulatively, asto require reversd. Accordingly, this Court finds this issue to be both waived for fallure to



make a contemporaneous objection and without merit.

VI. THE DEATH PENALTY ISA DISPROPORTIONATE PUNISHMENT IN LIGHT OF
THE GRAVE UNCERTAINTY ASTO WHETHER JEROME SMITH ACTUALLY
KILLED THE VICTIM AND OTHER DISTINGUISHING FEATURES OF THISCASE.

177. In thisissue, Jerome maintains that his sentence of degth is "disproportionate to the pendty imposed in
smilar cases, considering both the crime and the defendant”. Miss. Code Ann. § 99-19-105 (3)(c) (1994).
Jerome cites Reddix v. State, 547 So. 2d 792, 795 (Miss. 1989) and Bullock v. State, 525 So. 2d 764,
770 (Miss. 1987), to argue, inter alia, that snce it was not conclusively proven that he was the actud
triggerman areversa of his degth sentenceisjudtified in this case.

1178. Jerome argues that there was aso compelling mitigating evidence presented at tria which showed that
Jerome was under the substantial domination of his older brother, Clyde, with repect to the robbery of the
victim's store and other actions engaged in by the two brothers. Jerome claims he suffered an impoverished,
traumatic childhood as the last of nine children, Since he was raised by sblings because his father was
inditutionalized in an insane asylum and his mother worked as amaid to save the family from Starvetion.
Jerome urges this Court that "in light of these factors, a death sentence for this 20-year old African-
American youth is disproportionate under Miss. Code Ann. 8§ 99-19-105, and thus should not be upheld".

179. The State argues that Reddix and Bullock are digtinguishable from the case sub judice and are
ingpplicable. The State urges this Court to hold the death pendty was not disproportionate to the crimein
this case considering the circumstances and Jerome's character.

1180. In both Reddix and Bullock, a plurdity of this Court found the desth penalty to be disproportionate
and remanded the case for the impodtion of alife sentence. At the time of thetria in those cases Enmund
v. Florida had not yet been decided.

181. In Reddix, the gppellant was elghteen years of age a the time of the crime and suffered from mentd
illness and mild retardation. Reddix and his accomplice, Larry Jones, planned to rob Arthur Weinberger.
Reddix digtracted Weinberger while Jones hit him with awrench. This Court in finding Reddix' sentence of
degth to be disproportionate discussed the holding in Bullock:

Our proportiondity decision in Bullock, rested on the fact that, with only two exceptions, "no capita
defendant has had a death sentence affirmed in this state where the sole finding was that he
contemplated that letha force would be used”. Bullock, 525 So. 2d at 770. We aso noted that
Bullock's accomplice, the actud killer, had received alife sentence, a point reinforcing our
determination that judtice required fixing Bullock's sentence at life imprisonment. 1d. The sameistrue
here.

* * %

Accordingly, we hold that Reddix' desth sentence is digproportionate to the penalty imposed in Ssmilar
capital cases, consdering both the crime and the appdllant.

Reddix, 547 So. 2d at 794-95.

1182. This Court has affirmed death sentences where the gppellants were not the actua killers. In Stringer



v. State, 454 So. 2d 468 (Miss. 1984), cert. denied, 469 U.S. 1230 (1985), Stringer, while not the actual
triggerman, "was the indtigator, the planner, the master-mind, and the one who directed the entire
occurrence. According to the testimony of the two participants, the attempted armed robbery and the killing
would not have occurred had it not been for appedlant.” Stringer, 454 So. 2d at 479. In Leatherwood v.
State, 435 So. 2d 645 (Miss. 1983), this Court affirmed L eatherwood's sentence of death athough he did
not do the actud killing. This Court found it sufficient that Leatherwood "planned, schemed, and ultimately
physicaly subdued the victim by choking him with arope, while another stabbed and bludgeoned the victim
to death." Leatherwood, 435 So. 2d at 656.

183. Morerecently in Ballenger v. State, 667 So. 2d 1242 (Miss. 1995), the jury's sentence of death
was unanimoudy affirmed by this Court even though Ballenger was not even present when the actud
robbery and begting that resulted in the victim's desth took place. In affirming, the Court held, "like Stringer
and Leatherwood, [Ballenger] ingtigated and planned the robbery of Ellis. Her actions secured others to
kill."Id. at 1268.

1184. The case at bar can be distinguished from all the above cited cases, in that the evidence presented at
trid showsthat Jerome, more than likely, was the triggerman. Henry Bryant, the boyfriend of Dat, testified
that on the day of the robbery and murder, the brothers were at his house. He testified that Clyde discussed
how to commit a robbery without getting caught. Bryant went on to testify that Jerome had in his possesson
on the day of the murder ashiny siver revolver. Carolyn Pearce aso testified that Jerome was carrying a
revolver following the murder. This tesimony shows that Jerome had arevolver prior to and following the
murder, and evidence showed that the victim was probably killed with arevolver.

1185. Asfor Jerome's contention that he was under the substantial domination of Clyde when these crimes
were committed, there is absolutely no evidence in the record to support this contention. What the evidence
does show isthat Jerome had arevolver on the night of the murder and that the victim was killed with a
revolver. The evidence aso shows that Jerome was in the liquor store on the night of the murder, because
his pam print and fingerprint was found on a bag containing a bottle of liquor Sitting on the counter.

1186. This Court distinguishes this case from Reddix and Bullock because here Jerome's co-defendant was
also sentenced to desth. And, unlike Reddix, there is no evidence that Jerome suffered from any mentdl
illness or retardation.

1187. After consdering al the circumstances, the Court finds that the death pendty was not disproportionate
in this case.

VIlI. THE TRIAL COURT ERRED IN PERMITTING JEROME SMITH TO VETO HIS
ATTORNEYS SEVERANCE MOTION, WHICH THE COURT HAD ALREADY
GRANTED, AND ORDERING THAT HE BE TRIED JOINTLY WITH HIS
CODEFENDANT ALTHOUGH SUCH A JOINT TRIAL WASSEVERELY DAMAGING
TO JEROME'S DEFENSE.

A.JEROME WASENTITLED TO BE TRIED SEPARATELY FROM HIS
CODEFENDANT UNDER MISSISSIPPI AND FEDERAL LAW.

B. THE CIRCUIT COURT ERRED IN RESCINDING ITS SEVERANCE ORDER AND
PERMITTING JEROME SMITH TO OVERRIDE HISATTORNEYS DECISION TO



OBTAIN A SEVERANCE, BECAUSE THISDETERMINATION WASONE THAT
TRIAL COUNSEL, AND NOT THE CLIENT, WASAUTHORIZED TO MAKE.

1188. The attorneys for both Jerome and Clyde filed motions for severance which were granted by the trid
court. At asubsequent pre-tria hearing the trid court was informed that, against the advice of their
attorneys, both Jerome and Clyde desired to be tried together. After Jerome and Clyde had been
thoroughly questioned on the matter, the tria court rescinded the earlier order of severance dlowing the
brothersto betried jointly. Thetrial judge indicated at that time that upon conviction the brothers would be
given the option of have the sentencing phase heard separately.

1189. Jerome now argues that the trid court committed reversible error in dlowing him to override the
advice of hisattorney and in rescinding the order of severance. He contends that he was severely

prejudiced by the joint trid, both in the guilt phase and the sentencing phase of the trid. He contends that
whether to ask for aseverance is atactical decison over which the defense atorney, not the defendant, has
the ultimate control. Furthermore, he argues, that under Mississppi law, adefendant in a capital case has an
absolute right to a separate trial from that of a codefendant. To support his argument Jerome citesto Rule
4.04 of the Uniform Crimind Rules of Circuit Court Practice which provides that "[t]he granting or refusng
of severances of defendants in cases not involving the deeth pendty shdl bein the discretion of the trid
judge'. He points out that there are no reported death pendty casesin Mississppi, under the state's modern
cgpitd punishment gatute, involving a multi-defendant trid.

1190. Jerome argues that in non-capital cases the refusal to grant a severance isreversible error if it
prejudices the defendant at trid, citing Duckworth v. State, 477 So. 2d 935, 937 (Miss. 1985) and Price
v. State, 336 So. 2d 1311, 1312 (Miss. 1976). This prejudice occurs where there is a conflict of interest
among the codefendants, especialy where the defenses of the accused and his codefendant are
antagonigtic. Hawkins v. State, 538 So. 2d 1204, 1207 (Miss. 1989). See also Tillman v. State, 606
So. 2d 1103, 1106-07 (Miss. 1992).

191. The State suggests that thisissue is one of first impression in this State. It is the State's contention that
the record shows that Jerome was fully aware of the consegquences of being tried with Jerome, and he il
made that decison. The State maintains that Jerome cannot now complain of adecison or tactic that he
persondly asserted at trid, and he should be barred from raising this claim on gpped.

192. Miss. Code Ann. 8 99-15-47 (1994) provides for severance as follows:

Any of severd personsjointly indicted for afelony may be tried separately on making application
therefor, in capita cases, before the drawing of any specid venire which is summoned to appear on
the day the caseis st for trid and in other cases, before arraignment.

(emphasis added). Nothing in this statute requires that persons jointly indicted for capita murder, where the
date intends to seek the death penalty, must be tried separately. The statute only provides that co-indictees
may be tried separately, at the triad court's discretion, when amotion for severance istimely filed. It isRule
4.04 of the Uniform Crimind Rules of Circuit Court Practice which takes this discretion away from the trid
court in cases involving the death pendty. Rule 4.04 reads:

The granting or refusing of severances of defendants in cases not involving the death pendty shdl bein
the discretion of the tria judge.



The court may, on motion of the state or defendant, grant a severance of offenses whenever:

(1) If beforetrid it is deemed appropriate to promote afair determination of the defendant's guilt or
innocence of each offense; or

(2) If during trid, upon the consent of the defendant, it is deemed necessary to achieve afair
determination of the defendant's guilt or innocence of each offense,

193. This rule does not say that there must be a severance in dl cases involving the degth pendty, only that
if amotion for severance isfiled, thetria court has no discretion and instead must grant the requested
severance. The Rule does not require the tria court to sua sponte grant a severance where there has been
no motion for severance filed, especidly when the defendant wishes to be tried together with his co-
defendant. Jerome provides no authority to support his contention that the tria court should have refused his
knowing, informed, and voluntary request to be tried jointly with his brother Clyde. The only Missssppi
case wherein the tria court severed the trids of jointly indicted defendants againgt the wishes of one of
those defendants involves an instance where one of the co-defendants was unavailable to stand tria, so
instead of continuing the trial as to both defendants, there was a severance. See Thompson v. State, 231
Miss. 624, 97 So. 2d 227 (1957).

194. Jerome goes on to make the argument that whether to obtain a severance was atacticd and Strategic
decison that his attorneys had the right to make, and the tria court should not have alowed him to override
his atorneys decison. The problem with this argument isthat the trid court did not "dlow" Jerometo
override his atorneys decision, rather the record suggests that his attorneys acceded to Jerome's decision,
abeit againg their better judgment. Therefore, no absolute right to severance was impinged upon by the
tria court. None of the cases cited by Jerome involve afactua Stuation such asthis. Mogt of the cases he
citesinvolve ineffective assstance of counsel cams wherein the defendant's attorney made certain Strategic
decisons againg the defendant's wishes, such as which witnessesto call.

1195. The case cited by Jerome which ismost closdy related factually to the case at bar isBlanco v.
Singletary, 943 F.2d 1477 (11th Cir. 1991), wherein the defendant and defense counsel openly disagreed
over whether to cal two witnesses, and the trid court allowed the defendant, not his attorney, to make that
decison. The Eleventh Circuit ruled that "[t]he decision as to which witnessesto cdll is an aspect of trid
tactics that is normally entrusted to counsd” and "the trid court overreached its authority” in dlowing the
defendant to override his lawyer's decision. 1 d. a 1495. Again, this case is distinguishable from the case
sub judice. Here, Jerome's attorneys, although clearly apprehensive about Jerome and Clyde being tried
together, did not openly oppose the decision. Instead, they informed the tria court that Jerome wanted the
order of severance rescinded. While Jerome's attorneys did state on-the-record that they had thoroughly
discussed the matter with Jerome and had advised him againgt requesting ajoint trid, they did not try to
discourage the tria court from rescinding the order of severance per the Smith brothers request.

196. Jerome is correct in his argument that a defendant in a capita case has an absolute right to a separate
trial from that of a co-defendant, as per Rule 4.04. However, this right, as any other fundamenta and
absolute right, can be waived. The Supreme Court has hed that "dthough the defendant 'may conduct his
own defense ultimately to his own detriment, his choice must be honored. . . Dunn v. State, 693 So. 2d
1333, 1340 (Miss. 1997) (quoting Godinez v. Moran, 509 U.S. 389, 399-400 (1993)). "This Court in
Metcalf [v. State, 629 So. 2d 558 (Miss. 1993),] wrote of its displeasure of defendants who would use
their right to refuse counsd in an attempt to play a'cat and mouse game with the court, or as some strategy



to place the trid judge in a position where 'in moving adong the business of the court, the judge appears to
be arbitrarily depriving the defendant of Counsd.™ Dunn, 693 So. 2d at 1342 (citations omitted). The case
at bar presents the Court once again with a Situation where a defendant attempts to manipulate the judicia
process. Jerome raises as error his decision to act againgt the advice of his attorneys by demanding the
motion for severance be withdrawn.

197. Because Jerome requested ajoint trid, he essentidly voluntarily made a knowing and informed waiver
of hisright to a separate trid. Thisissue iswithout merit as to the guilt phase,

198. Thislikewise gppliesto the trid court decision to alow the sentencing phase to be tried jointly. When it
cametime for the sentencing phase, the tria court stated that Snce the exact same aggravating
circumstances gpplied to both Jerome and Clyde, there would be no need for separate sentencing hearings
for each brother. Jerome offered no objection to this, and in fact stated he wanted ajoint sentencing
hearing. Prior to the commencement of the sentencing hearing, the following statements were placed on the
record:

MR. STUCKEY: Onceagain, Y our Honor, for and on behdf of Clyde Smith, we have discussed
the pros and cons of ajoint sentence hearing, and fed that it isin the best interest of Clyde Smith to
have separate sentence hearings. We discussed that many times over the last month or so and in
particularly the last few days and more in particularly last night because there are some differences
between he and his brother that perhgps would work againgt him at trid if it was ajoint sentencing
tria, so once again, it is againg our better judgment that we conduct a joint sentencing triad. However,
as | undergand it, Clyde Smith is il of the opinion and desire to have ajoint sentencing trid, and |
wanted to ask him that on the record so we can make sure that [sic] where we are.

MR. GANDY: Your Honor, we, on behdf of Jerome Pete Smith, Mr. Jones and | would adogpt, if
the Court would dlow us to, the wording rather than be redundant on behaf of Pete Smith.

THE COURT: No problem.

MR. GANDY : We have discussed it with him, and | would like to ask him the same question.
Jerome Pete Smith, has Mr. Jones and | discussed with you the circumstances and facts surrounding
your sentencing hearing?

JEROME PETE SMITH: Yes, gr.

MR. GANDY: And it isyour desre, againg our advice, that you remain together during this
sentencing phase.

JEROME PETE SMITH: Yes, gr.

1199. The Court holds that since Jerome affirmatively asked for ajoint sentencing hearing, and there was no
objection made when thetria court ruled that the sentencing hearing would not be severed, thisissueis
waived for the purposes of this gpped. Ballenger, 667 So. 2d at 1259; Foster v. State, 639 So. 2d
1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992); Moawad v. State, 531
So. 2d 632, 635 (Miss. 1988).



11100. The non-severance of the guilt phase of Jeromestria from Clyde's did not result in prgudice to
Jerome based on the overwheming evidence in the record before this Court. Because this caseisto be
reversed on other grounds as to the sentencing phase, thisissue is moot. Jerome will be resentenced aone;
therefore, he will suffer no prgudice as aresult of the non-severance on remand.

VIIl.JEROME SMITH'SFUNDAMENTAL RIGHT TO BE PRESENT AT ALL
PROCEEDINGSIN THISDEATH PENALTY CASE WASVIOLATED WHEN THE
VOIR DIRE AND DISMISSAL OF CERTAIN JURORS, A PROCEEDING INVOLVING
THE COURT'SRESPONSE TO A MID-DELIBERATIONS QUESTION FROM THE
JURY, AND A PRETRIAL HEARING AT WHICH HISORIGINAL ATTORNEY WAS
REMOVED FROM THE CASE, ALL WERE CONDUCTED IN HISABSENCE.

1201. Jerome argues that the trial court committed reversible error when he was not afforded the right to be
present a severd alegedly critica stages of the proceedings. Jerome maintains that this violated hisright to
confrontation and other rights guaranteed by the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments
to the United States Condtitution, and Article 3 of the Missssppi Condtitution.

11102. Thefirgt ingance Jerome addresses is when the tria judge questioned a number of venire members
outside the hearing of the defendant and his attorneys. Jerome argues that he had the right to be present a
al trid proceedings, including these bench conferences during voir dire. To support his argument of
reversible error, he citesto Strickland v. State, 477 So. 2d 1347 (Miss. 1985), in which this Court
reversed a drug conviction wherethe triad court interrogated potentid jurors in chambers outside the
presence of the defendant or defense counsdl.

1103. The State argues that these instances complained of in the present case are factudly digtinguishable
from Strickland in that the trid judge interrogated the jurors at the bench, not in chambers, and that
counsel and defendant were present in the courtroom and failed to object. Nor was any objection raised to
the empanding of the jury on these or any other grounds; and therefore, the claim is deemed waived and
cannot be raised for the firgt time on apped.

11104. The record reveds that while quaifying the jury pand the trid judge questioned potentid jurors about
gatutory exclusions and exemptions. He then questioned the jurors about any hardships they would face by
being sequestered for gpproximately aweek. At this point juror Allan Goetzinger raised his hand, and after
questioning on the record, the trid court excused him because he had afifteen year old daughter & home
with no one to say with her. Thetrid judge then made the following statement to counsd!:

THE COURT: Gentlemen, do you wish meto tell you the reasons for these being excused? I'll ether
do so now or be glad to tll you at alater time.

To which counsd for both Jerome and Clyde replied:
MR. JONES: Befine Judge. At alater time.
MR. STUCKEY: A later time.

1105. Thetrid court then questioned juror Macolm Vail on the record and excused him because hewas a
farmer and needed to be planting beans. The tria court then proceeded to excuse juror William Charles
Thomas, J. after a discussion off the record. Thetrid court then asked if there was anyone else, and jurors



Hattie Jordan, Christopher Davis, and Cavin Lipsey stepped up to the bench. After excusing those three
thetrid judge asked if there were "any more students out there who are in summer school teking final exams
thisweek". In response, jurors William Clark, Alonzo Evans, and Amanda Montgomery approached the
bench and were excused by thetrid court.

1106. At no time during these proceedings did Jerome ever object to any of these potentid jurors being
excused or to the manner in which they were questioned. Nor did he ever ask the judge that he be alowed
to gpproach the bench during these conferences.

1107. Later during the court's voir dire, the trial judge asked if the jurors could be fair. When juror Thomas
H. Murphey indicated that he did not think he could be fair the following transpired:

Q. Anyone ese down here? How about you?

A. (Mr. Thomas H. Murphey) Yes, gr.

Q. You can befair?

A. 1 don't think so.

Q. You don't think you can?

A.No, gr.

THE COURT: Come up let metak to you.

(BRIEF PAUSE IN THE PROCEEDINGS))

(COUNSEL APPROACHED THE BENCH OUT OF THE HEARING OF THE JURY)

THE COURT: Postmadter at Sidon. Knows dl about it. Knows the families. Says he couldn't be
far.

MR. JONES: No. 89.
THE COURT: Thomas Murphey. Mr. Murphey you're excused.

Again there was no objection to the manner in which the trid court conducted this questioning, and there
was no objection to his being excused.

11108. After abrief recess the following transpired in regard to juror Donald Moore:
THE COURT: No. 152. Step up, gentlemen, and et me give you this reason now.
(JUROR DONALD L. MOORE WAS EXCUSED FROM THE COURTROOM.)
(COUNSEL APPROACHED THE BENCH OUT OF THE HEARING OF THE JURY:)

THE COURT: Hesthe officer in charge of the maximum security unit at the Mississppi State
Penitentiary.



MR. MOUNGER: Andis, of course, familiar with &t least one of the defendants?
THE COURT: Yes, dr. He has an exemption--legal exemption and the [sic] clamed it.
MR. MOUNGER: Right.

(BENCH CONFERENCE WAS CONCLUDED.)

Again there was no objection by the defense. All other bench conferences during the court's voir dire were
placed in the record and were conducted within the hearing of the attorneys.

1109. This same issue was addressed in Chase v. State, 645 So. 2d 829, 845 (Miss. 1994). In that case,
thetria court excused two prospective jurors after off-the-record discussions. Unlike the case a bar, the
tria court apparently did not even inform the attorneys as to the reasons for their dismissals. Chase argued
that "this action violated his right to be present during the impaneling of the jury”. I d. at 845. The Chase
Court rgected the argument, stating:

As has been the case in other assgnments of error, there was no objection raised at the time of the
aleged error. Chase dso falled to object to the jurors prior to the jury being impaneled and indicated
to the court that he had no objection to the sdection of the jury. Since no objection was made, the
issue is not properly preserved for review by this Court.

As noted by the State, another independent basis for rgjecting Chase's argument isthe fallure to
preserve an adequate record. In Hansen v. State, 592 So. 2d 114, 127 (Miss. 1991), this Court
dated: "It is dementary that a party seeking reversd of the judgment of atria court must present this
court with arecord adequate to show that an error of reversible proportions has been committed and
that the point has been procedurally preserved.”

Id. at 845.

1110. Aswasthe stuation in Chase, Jerome offered no objection to the actions of thetria judge that he
now asserts to be reversible error. In fact, defense counse stated on-the-record that it was aright for the
trial court to give the reasons for excusing the prospective jurors a alater time. Furthermore, Jerome made
no objection to the find jury pand, nor did he raise thisissue in hismotion for anew trid. For these
reasons, this issue has not been properly preserved for review by this Court.

1111. Next, according to Jerome he was improperly excluded from a conference during the penalty phase
deliberation in which the jury sent awritten question to the trid judge asking whether Jerome would be
eligiblefor paroleif given alife sentence. The attorneys for both Jerome and the State were present, and
Jerome's attorneys voiced their objection to the trid court answering the jury'sinquiry. Thetria judge then
proceeded to submit a handwritten answer to the jury informing them that Jerome would be digible to be
considered for parole.

1112. The only case Jerome cites in support of his argument that it was error for the tria court to give an
additiond jury ingtruction in the defendant's absence and without the defendant's voluntary waiver of his
right to continuous presence because it violates his right to due process, is Speer v. State, 570 So. 2d
1271 (Ala. Crim. App. 1990). In that case, the Alabama Court of Crimina Appedsrdiesentirely on
Alabamalaw. A number of other jurisdictions have held that a defendant does not have the right to be



present during a discusson on jury ingtructions.

1113. In Mack v. State, 650 So. 2d 1289 (Miss. 1994), the Court, discussing whether Mack had aright
be present during a pretria motion hearing stated:

[Dliscussons on purely legad matters are not critical stages of the proceedings. United States v.
Sherman, 821 F.2d 1337 (9th Cir. 1987); United States v. Graves, 669 F.2d 964 (5th Cir. 1982)
. The United States Supreme Court has determined that a criminal defendant "is guaranteed the right
to be present a any stage of the crimina proceedings that is criticd to its outcome if his presence
would contribute to the fairness of the procedure’. Kentucky v. Stincer, 482 U.S. 730, 745, 107 S.
Ct. 2658, 2667, 96 L. Ed. 2d 631 (1987).

This Court has not addressed the question of whether the conference on jury ingtructionsis such a
critical stage of the proceedings. . . .

Although this Court has not addressed thisissue, the jurisdictions which have addressed it, have held
that a defendant has no condtitutiona right to be present at a conference which deals with legd issues,
such as a conference on jury ingructions. Mack's presence was not necessary to contribute to the
fairness of the procedure, therefore, his absence did not violate due process. There is no merit to this
contention.

Mack, 650 So. 2d at 1307.

11114. The record shows that Jerome had earlier voluntarily absented himsdlf from the discussion on the guilt
phase indructions:

MR. MOUNGER: Could | just make a brief statement on the record, Y our Honor, that before we
broke for lunch and to go over the jury ingructions, we advised Clyde and Pete [Jerome] Smith both
that if they wished they could be present during the indtructions, and they wanted to go theirselves
[sc] and have lunch.

Furthermore, there is nothing in the record to suggest that Jerome was present during the discussion of the
sentencing indructions. Whether or not the trid judge should answer the jury'sinquiry was purely alegd
question, and so, Jerome had no congtitutiona right to be present.

1115. Ladtly, in thisissue Jerome complains that he was not afforded the right to be present at the pre-trid
hearing in which his retained atorney was dlowed to withdraw, and Mr. Jones and Mr. Gandy were re-
gppointed as his counsd. Jerome cites Myersv. State, 254 So. 2d 891, 893 (Miss. 1971), as hissole
authority that he had aright to be present a such ahearing.

1116. Upon Jerome's indictment for capital murder on November 12, 1992, the lower court appointed
Leland Jones and Leman Gandy to represent him in the case. Subsequently, Jerome's mother and sister
retained attorney Solomon Osborne to represent Jerome. On January 13, 1993, Jerome informed Jones
and Gandy that an attorney had been retained for him, and on January 19, 1993, the two filed amotion to
withdraw as counsdl. January 20, 1993, Osborne entered an appearance, and Jones and Gandy were
alowed to withdraw with Oshorne subsgtituted as counsdal. On May 24, 1993, a hearing was scheduled by



the defendant for amotion for continuance. At the commencement of that hearing the transcript revedsthe
following occurrence:

BY THE COURT: 22,161, Clyde Wendell Smith.

Mr. Osborne, | expect we can take up your motion alot quicker than we can these others. Let's take
your's up.

Wheat are the grounds for your continuance?

BY MR. OSBORNE: Your Honor, thisisacase in which | was retained after--well | have another
motion that | want you to consder first before we get to the continuance. If you grant it there will be
no need for a continuance.

Thisis acase in which two attorneys were gppointed to represent Jerome Smith and after that his
mother and Ssters came to me and retained me to represent him. They. . .they paid me aportion of
the fee in March of this year and sub. . .and in April, about April the 26th, they came to my office and
told me that they didn't long. . .they didn't want me to represent Mr. Smith any longer and that they
were not going to pay the balance of the fee, and based on that | filed a motion to withdraw as
counsd.

BY THE COURT: Have you. . .have you done enough work on it to earn the fee they've paid you?

BY MR. OSBORNE: Yes, gr, | have, but | advised them that | just couldn't withdraw unless | got
permission from the Court.

BY THE COURT: Wdll, Mr. Oshorne, I'm not--I hadn't--it has not been my practice, and I'm not
going to start now, to require attorneys to work for nothing where people haven't paid them, and
obvioudy he'sindigent; isthat correct?

BY MR. OSBORNE: Yes, gr.

BY THE COURT: Thiswashisfamily paying this?
BY MR. OSBORNE: Thiswas his mother and ssters.
BY THE COURT: | will rdease you.

BY MR. OSBORNE: All right.

BY MR. CROOK: Excuse me, Your Honor. In his mation he has asked to be dlowed to withdraw
as retained counsd, as | understand it, and his motion has listed in the dternative to appoint him.

BY THE COURT: Wdl I'm nat going to gppoint him, no, Sir. | will gppoint someone else.
BY MR. OSBORNE: All right, well thank you.

BY DEPUTY SHERIFF TINDALL: They had two appointed attorneys before they hired Mr.



Oshorne. They just told them they didn't want them.

BY THE COURT: They didn't want them? Wdl itll be the same two.

BY MR. CROOK: That was Mr. Jones. . . They didn't want Leman.

BY MR. STUCKEY: Yeah, I'll cal them and tell them they got thirty daysto get ready.

BY THE COURT: Yes, gr, that--itll be hisorigind appointed attorneys, were not going to have
attorney shopping between indigents.

1117. This case is digtinguishable from the Myers case cited by Jerome. In that case, mid-way through trid,
Myers court-appointed attorneys, out of the presence of the defendant, made a motion to withdraw as
counsdl, making "serious accusations' againg the defendant. This Court, reveraing, stated that, "[t]hiswas a
very important and crucia stage of the case to the gppellant and involved serious charges againgt him by his
own counsdl”, and that under the circumstances Myers was entitled to be present while the motion was
heard. | d. at 892.

11118. This Court has refused to hold that a defendant always has the right to be present during ahearing on
amotion for his attorney to withdraw, but instead has to look at the facts on a case-by-case basis. The
Court made such afactud digtinction in Lampkin v. State, 389 So. 2d 113 (Miss. 1980). In Lampkin,
the defendant was represented by the law firm of Turner and Walker. Prior to trial, Bennie Turner was
gppointed County Prosecuting Attorney of a county in the same circuit court district as Lampkin'strid. On
the morning of trid, the didtrict attorney informed Turner that he intended to seek Turner'sremova from the
case for that reason. This motion was denied by the trid court. Subsequently, Turner asked to withdraw
because he was uncertain of the law concerning his defense of a person in the same didtrict covering the
county attorney's resdence. The trid judge alowed Turner to withdraw. Turner's co-counsdl aso asked to
withdraw because Turner had been lead counsel. This motion was overruled. All of these proceedings were
done outside the presence of the defendant.

1119. This Court refused to reverse, stating:

We are of the opinion that gppellant had no congtitutiona right to be present on Turner's request to
withdraw as counsdl, under the facts of this case, and that no error was committed by the lower court.
See Boyington v. State, 389 So. 2d 485 (Miss. 1980). Likewise, the record indicates that
gppellant's present counsel was familiar with al the facts of the case, that he adequately represented
the gppellant in the trial below, and that no prejudice resulted to gppellant from Attorney Turner's
withdrawd from the case. Therefore, the first assgnment lacks merit.

Lampkin, 389 So. 2d at 114-15.

1120. The case & bar is even more easily digtinguishable from Myers than is Lampkin. Osborne did not
ask to withdraw as Jerome's counsel mid-trid, or even on the morning of trial, as was the case in Lampkin,
but rather, the motion came more than a month prior to trid. Furthermore, the tria court regppointed
attorneys Gandy and Jones, who were dready familiar with the case, having served as Jerome's attorneys
for two months before Osborne was retained when they were dlowed to withdraw. One fina digtinction is
that Osborne made no alegations against Jerome which he was entitled to defend. Under the circumstances
of this case, this Court finds that Jerome had no congtitutiona right to be present during Osborne's motion



to withdraw as counsd. Therefore, this issue is without merit.

IX. THE TRIAL COURT SHOULD HAVE EXCLUDED ASEVIDENCE ITEMS
DISCOVERED BY LAW ENFORCEMENT OFFICIALSIN A WARRANTLESS
SEARCH OF APPELLANTS CAR, WHICH WASNOT SUPPORTED BY PROBABLE
CAUSE.

1121. Jerome contends that there was insufficient probable cause for the warrantless search of the
abandoned red and white automobile, which belonged to Jerome and Clyde's sster; and therefore, the keys
to the victim's Sore, the bandanna, and the sawed-off shotgun found pursuant to that warrantless search
should not have been admitted into evidence.

1122. A suppression hearing was held on thisissue at which the officersinvolved in the search testified. The
State assarts that the totdity of the circumstances support the trid court's finding following that hearing that
the officers had sufficient probable cause to search the car without first obtaining awarrant.

11123. There has long been an automobile exception to the warrant requirement where probable cause
exigs. See McNeal v. State, 617 So. 2d 999 (Miss. 1993); Barry v. State, 406 So. 2d 45, 47 (Miss.
1981); Hall v. State, 288 So. 2d 850, 851 (Miss. 1974). Furthermore, "'[a]ny information obtained by
means of the eye where no trespass has been committed in aid thereof isnot illegdly obtained.™ Franklin
v. State, 587 So. 2d 905, 907 (Miss. 1991) (quoting Patterson v. State, 413 So. 2d 1036, 1038 (Miss.
1982)). In the case sub judice, the trid court found probable cause did exit at the time the officer
searched the car the Smith brothers abandoned on the side of the road. This Court applies the substantial
evidence, clearly erroneous sandard in determining if there was substantial basis for such a conclusion on
behaf of thetrid court. McNeal, 617 So. 2d at 1007; Turner v. State, 573 So. 2d 657, 665 (Miss.
1990); Rooks v. State, 529 So. 2d 546, 554 (Miss. 1988); Hansen v. State, 592 So. 2d 114, 126
(Miss. 1991).

11124. In the case sub judice, there is more than substantia evidence to support the trid court's finding of
probable cause. The officers had just received information that a car fitting the description of the subject car
was believed to have been involved in arobbery and murder, and Office Roseman had also received
information that two black malesin ared and white car "had picked up ayoung lady and was trying to mess
with her". Officer Rosernan, who had earlier stopped the brothers, aso sated that they were acting
sugpicioudy. Furthermore, when Officer Goad passed the brothers in his patrol car as they were waking
away from the red and white car, Jerome and Clyde ran off the road and across afield. Finaly, when
Officer Goad shined hisflashlight in the car looking to seeif the keyswerein it, he saw the sawed-off
shotgun in plain view on the back floorboard. Taking al of the facts together as atotaity of the
circumstances, the Court finds that the officers had sufficient probable cause to conduct a search of the
vehicle without awarrant. Thisissue is without meit.

X. THE ASSISTANT DISTRICT ATTORNEY OFFERED IRRELEVANT,
INFLAMMATORY, AND INADMISSIBLE OTHER-CRIMES EVIDENCE
CONCERNING APPELLANTS POSSESSION OF A SAWED-OFF SHOTGUN, THEIR
COMMISSION OF AN UNSPECIFIED SEXUAL OFFENSE, AND THEIR USE OF
ILLEGAL NARCOTICS.

11125. Jerome complains of the introduction of "other crimes' evidence by the State which he contends was



unrelated to the crime charged and otherwise irrdlevant. Jerome argues that the State impermissibly
introduced evidence that on the night of the murder the Smith brothers sexudly assaulted, pistol-whipped,
and pushed Carolyn Pearce out of amoving car; that they purchased and used cocaine; and that a sawed-
off shotgun was found in the red and white automobile "abandoned” by Clyde and Jerome. Jerome argues
that none of these other crimes or bad acts were related to the offense of capital murder, yet al were
extremdy prgudicid to the defendants and violative of Miss. R. Evid. 404.

1126. The State maintains that al of these claims are barred because of Jerome's failure to make
contemporaneous objections to the testimony in the tria court.

11127. At no point during the trid did Jerome object to the introduction of testimony of Carolyn Pearce that
Jerome hit her with the pistol or that she was made to strip before Clyde threw her out of the car.(4)
Accordingly, this cdam has been waived and may not be raised for the first time on gpped. "A trid judge
will not be found in error on amatter not presented to him for decison.” Jonesv. State, 606 So. 2d 1051,
1058 (Miss. 1992) (citing Crenshaw v. State, 520 So. 2d 131, 134 (Miss. 1988); Howard v. State, 507
So. 2d 58, 63 (Miss. 1987)). See also Ballenger, 667 So. 2d at 1259; Foster v. State, 639 So. 2d
1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992).

1128. Thisissue a o fails on the merits. The only testimony of any assault was when Pearce testified that
Jerome hit her on the wrist with abig slver revolver, that Clyde put a knife to her throat, and that after he
and Jerome exchanged wespons, Clyde pulled the gun on her and made her take her clothes off and get out
of the car. During this testimony, Carolyn identified the knife recovered by the policein the fidld near the
brothers abandoned car and the knife was placed into evidence.

11129. Jerome correctly points out that as a generd rule, evidence of a crime other than the one for which
the accused isbeing tried is not admissible. Ladner v. State, 584 So. 2d 743, 758 (Miss.), cert. denied,
502 U.S. 1015 (1991); Rose v. State, 556 So. 2d 728 (Miss. 1990). There are exceptions. Miss. R.
Evid. 404(b) provides.

Evidence of other crimes, wrongs, or actsis not admissible to prove the character of apersonin
order to show that he acted in conformity therewith. It may, however, be admissible for other
purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, identify, or
absence of mistake or accident.

11130. In accordance with Rule 404(b), this Court has consstently held the admission of evidence of
unrelated crimes for the purpose of showing the accused acted in conformity therewith to be reversble
error. Parker v. State, 606 So. 2d 1132, 1136 (Miss. 1992) (citing Rose, 556 So. 2d at 731; Houston
v. State, 531 So. 2d 598, 605 (Miss. 1988)). That was not the purpose for the introduction of such
evidence in the case at bar.

{131. Any testimony concerning an assault was alowed to explain how Pearce was gble to identify the
knife and revolver. The reason for such testimony was to show that Jerome and Clyde were in possession
of arevolver (the possible murder wegpon) and a knife shortly after the murder. This testimony
corroborates that of Henry Bryant that the brothers were in possession of a knife and revolver prior to the
murder. This Court finds the testimony was therefore admissible under Rule 404(b) as to opportunity,
preparation, plan, knowledge and identity. It aso passes muster under Rule 403 as being more probative
than prgjudicia.



1132. Jerome a0 takes issue with the testimony concerning the sawed-off shot gun found in the brothers
car. On direct examination, State's witness Deputy Tim Goad testified that a .410 sawed-off shotgun was
taken from the car driven by the Smith brothers. The defense objected, and the shotgun itself was not
introduced into evidence. Jerome argues here that the testimony itsdf was error under Miss. R. Evid.
404(b), snce there was no evidence that the shotgun had any connection with the crime for which the
defendants were on trid and the possession of the shotgun itself was a crime.

11133. During direct examination Deputy Tim Goad testified:

A. | gpproached the vehicle and shined my flashlight on the insde of the car seeing if the keyswerein
it, anything like that. The keys were not in the car in the ignition. | shined in the black [sic] floorboard
and saw a sawed-off .410, single-shot shotgun laying in the back floorboard on the driver's sde.

Q. All right. And did you take that shotgun into custody?
A.Yes gr, | did.

At this point, Jerome objected on the grounds of relevancy asto any testimony concerning the shotgun or to
itsintroduction into evidence. After a bench conference out of the presence of thejury, thetrid court
sustained the objection. The only other mention of the shotgun was a casud reference later during Deputy
Goad's direct testimony, as follows:

A. These arethe keys | found stuck down in the seat on the red and white Ford sametime |
recovered the shotgun.

Jerome made no objection to this statement.

1134. Firg of dl, it should be pointed out that the trid court sustained Jerome's objection asto the
testimony and introduction of the sawed-off shotgun. Foster v. State, 639 So. 2d 1263, 1282 (Miss.
1994), isingructive on thisissue. In that case an accessory to the murder for which Foster was being tried
commented while testifying that he and Foster had stolen a pizzaiin the past, a clear reference to other bad
acts or crimes. On apped, Foster argued that the comments were prejudicial and congtituted reversible
error. This Court rgected the argument stating:

Fogter neither requested that the trid court admonish the jury to disregard the testimony, nor
requested amidtrid. His only objection was sustained. We are of the opinion that any error created
by Harris unresponsive remark was effectively cured when the trid judge sustained Foster's
objection.

Foster, 639 So. 2d at 1282. See also Walker v. State, 671 So. 2d 581 (Miss. 1995). A very similar
scenario exigts here. Deputy Goad made an improper comment, and Jerome's objection was sustained, but
he "neither requested that the trid court admonish the jury to disregard the testimony, nor requested a
migrid”. Foster, 639 So. 2d at 1282. Accordingly, this Court holds this issue is without merit.

XI. THE CIRCUIT JUDGE IMPROPERLY ADMITTED A SLEW OF HEARSAY
STATEMENTSBY VARIOUSWITNESSES, INCLUDING A CRUCIAL STATEMENT
BY THE CODEFENDANT CLYDE SMITH, WHICH IMPLICATED JEROME IN THIS
OFFENSE AND AGGRAVATED THE CRIME.



11135. Jerome contends that the trid court erred in admitting into evidence impermissible hearsay testimony
inviolaion of the confrontation clause and Rules 802, 803 and 804 of the Rules of Evidence. It is
elementary that unless hearsay fals under one of the exceptions found in Rule 803 and Rule 804, it is
"incompetent evidence." Quimby v. State, 604 So. 2d 741, 746 (Miss. 1992); Murphy v. State, 453 So.
2d 1290, 1294 (Miss. 1984).

1136. Firdt, Jerome takes issue with testimony of Henry Bryant and Carolyn Pearce concerning statements
made by Clyde in Jerome's presence. Bryant testified that he had a conversation with Clyde, in Jerome's
presence, in which Clyde stated that the way to get away with a robbery was to pick asmall town with only
one sheriff. Carolyn Pearce stated that on the night of the murder Clyde, in Jerome's presence, Sated that
they would return to buy $400 worth of crack cocaine. Jerome made no objection at trial to either of these
gatements. Therefore, Jerome may not raise thisissue for the firgt time here. Jones v. State,606 So. 2d
1051, 1058 (Miss. 1992) (citing Crenshaw v. State, 520 So. 2d 131, 134 (Miss. 1988); Howard v.
State, 507 So. 2d 58, 63 (Miss. 1987)). See also Ballenger, 667 So. 2d at 1259; Foster v. State, 639
So. 2d 1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992).

11137. There was one objection made on the grounds of hearsay by Clyde during Bryant's testimony:

A. W, wefirgt--wefirst came up towards-to you know, back to Diane Munn house went to Clara
house that afternoon and Dot asked us to take them to the store, you know. And we asked, "Wéll,
where you car was?' And then she told us that--

MR. STUCKEY:: Objection, Y our Honor, what Dot said about the car.
THE COURT: Sudained.

Because the objection was sustained there can be no ground for error. Walker v. State, 671 So. 2d 581,
616 (Miss. 1996); Perry v. State, 637 So. 2d 871, 874 (Miss. 1994); Simpson v. State, 497 So. 2d
424, 431 (Miss. 1986).

111.38. Jerome also contests the testimony by Jerry Carver, aLeflore County sheriff's deputy, concerning
satements made by the victim's wife as to what items were missing from the liquor store. Again, Jerome
made no contemporaneous objection. Jerome also mentions the testimony of Carver concerning the set of
keysto the liquor store found in Smith's car. The record reved's the following:

Q. Deputy Carver, | want to hand you this set of keys and ask you if you can identify them.

A. | remember this particular set of keys was turned in to the sheriff from Humphreys County, was
found in or near the red 75 Ford.

MR. JONES: I'm going to object to hearsay until you lay a predicate.

Although a ruling was never obtained on the objection, the prosecutor preceded to lay the predicate and
asked Carver to identify a second set of keys given to him by the victim's wife. Theregfter, those keys were
offered into evidence without objection from Jerome. After afew more questions the keys found in the
Smith car were marked for identification. At this point the prosecutor asked the following question and
drew an objection from Clyde's attorney:



Q. Deputy Carver, as| understand it, the exhibit marked S-5 are the keys that were recovered--

MR. MOUNGER: Objection, Your Honor, Mr. Jones aready objected on the grounds of hearsay.
| would raise that as an objection and aso the reason that Deputy Carver, as| understand the
testimony, has no persona knowledge of where these keys were found.

THE COURT: Sudtained.

Because the objection was sustained there can be no ground for error. Walker, 671 So. 2d at 616; Perry
v. State, 637 So. 2d 871, 874 (Miss. 1994); Simpson v. State, 497 So. 2d 424, 431 (Miss. 1986).

11139. All of the other statements Jerome now dlegesto be inadmissible hearsay were given without
objection in thetrid court. Jerome is barred from presenting the issue for the first time on gppedl. Jones v.
State, 606 So. 2d 1051, 1058 (Miss. 1992) (citing Crenshaw v. State, 520 So. 2d 131, 134 (Miss.
1988); Howard v. State, 507 So. 2d 58, 63 (Miss. 1987)). See also Ballenger, 667 So. 2d at 1259;
Foster v. State, 639 So. 2d 1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss.
1992).

XII. THE TRIAL COURT'SGUILT-STAGE INSTRUCTIONSWERE TAINTED BY
SEVERAL FUNDAMENTAL FLAWS.

11140. Here, Jerome takes issue with severd portions of the tria court's instruction C-CR-3 to the jury a
the conclusion of the guilt phase. Ingtruction C-CR-3 reads in pertinent part as follows:

The Court ingtructs the Jury that each person present &t the time and consenting to and encouraging

the commission of a crime, and knowingly, wilfully and fdonioudy doing any act which is an dement
of the crime, or immediately connected with it, or leading to its commission, is as much principd asif
he had, with his own hand, committed the whole offense.

If you believe from the evidence beyond a reasonable doubt and to the exclusion of every reasonable
hypothesis cons stent with innocence, that on the day testified about, the Defendant, Jerome Pete
Smith, @ther individualy or acting in concert with one other or others, did unlawfully, wilfully and
fdonioudy kill and murder Johnny B. Smith, a human being, at atime when Jerome Pete Smith was
engaged in the commission of the crime of Armed Robbery by unlawfully, wilfully and fdonioudy
putting Johnny B. Smith in fear of immediate injury to his person by the exhibition of afirearm, a
deadly wegpon, and by taking money belonging to Johnny B. Smith from his person or from his
presence and againg hiswill, then it is your sworn duty to find Jerome Pete Smith guilty of Capitd
Murder.

A.JUDGE EVANS INSTRUCTION ON THE ROBBERY PRONG OF CAPITAL
MURDER FAILED TO INFORM JURORS OF THE NECESSARY CAUSE-AND-
EFFECT CONNECTION BETWEEN THE "PUTTING IN FEAR" AND THE " TAKING"
ELEMENTSOF THIS OFFENSE.

1141. First, Jerome contends that the jury was improperly instructed on the elements of robbery. He
maintains the ingtruction neglected to set out that armed robbery may be established by proof that the



defendant took property by violence to the victim's person, and instead only mentioned the "putting in fear”
element of robbery. He clams that the problem with the indruction isthat it failed to "specificaly set out the
cause and effect relationship between the taking and putting in fear” dements of the offense of robbery.
Jonesv. State,567 So. 2d 1189, 1192 (Miss. 1990). He clams that dthough the instruction noted the
"putting in fear" element of robbery, it neglected to explain "thet the Sate, in order to prove the dements of
robbery, must show that i]f putting in fear is relied upon, it must be the fear under duress of which the
owner parts with possession.” I d. (quoting Crocker v. State, 272 So. 2d 664, 665 (Miss. 1973)).

1142. 1t is Jerome's contention that the State's evidence clearly showed that a " surprised” victim died within
seconds of being shot, and that only after the shooting did the assailant or assailants remove the cash
register and spare cash drawer from the store. Since the evidence showed that victim was aready dead
before anything was taken from the store, he argues that the robbery could not have occurred by putting
him under the duress of any fear of injury.

11143. Jerome made no objection to the robbery portion of the ingtruction in thetrid court. The failure to
make a contemporaneous objection waives thisissue for the purposes of apped. "A trid judge will not be
found in error on a matter not presented to him for decison.” Jones v. State, 606 So. 2d 1051, 1058
(Miss. 1992) (citing Crenshaw v. State, 520 So. 2d 131, 134 (Miss. 1988); Howard v. State, 507 So.
2d 58, 63 (Miss. 1987)). See also Ballenger, 667 So. 2d at 1259; Foster v. State, 639 So. 2d 1263,
1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992); Moawad v. State, 531 So. 2d
632, 635 (Miss. 1988).

1144. Thisissue is dso without merit. Any error in not ingtructing the jury that armed robbery may be
established by proof that the defendant took property "by violence to the person” was, a most, harmless.
Besdes, asthere were no eye-witnesses to the murder, it is possible to theorize that one or both of the
Smith brothers took the cash register or extra cash drawer while the victim was ill dive by putting himin
fear of immediate injury to his person, and the victim was only shot afterward, while one or both of the
brothers were exiting the scene. The evidence presented at trid would just as easily support this scenario as
any other. Therefore, the facts could support the ingtruction given. Accordingly, thisissue is without merit.

B. JUDGE EVANS CHARGE ON THE ELEMENTS OF CAPITAL MURDER
IMPROPERLY AMENDED THE INDICTMENT BY OMITTING THE ELEMENT OF
"MALICE AFORETHOUGHT".

11145. Jerome asserts that the trial court committed reversible error by congtructively amending the
indictment through its ingructions to the jury. The indictment in this case charged that Jerome and Clyde

unlawfully, willfully, fdonioudy, and of their malice aforethought, did, then and there, kill and murder
one Johnny Smith, ahuman being, said murder being done while Jerome Smith and Clyde Wendell
Smith were engaged in the commission of the crime of Armed Robbery as defined in Section 97-3-79
of the Mississppi Code of 1972 as amended, of Johnny Smith in violation of Section 97-3-19(2)(e)
of the Mississippi Code of 1972, as amended[.]"

11146. Jerome states that the lower court's ingtruction to the jury made no mention of the malice eement of
the indictment, instead charging that Jerome Smith should be found guilty of capital murder if the jurors
determined that he "did unlawfully, willfully and fdonioudy kill and murder" the victim during the commisson
of an armed robbery. According to Jerome, this omisson was highly prgudicid, asit essentidly



transformed the ingruction into one on felony-murder, awholly different crime than the intentional murder
charged in the indictment. To support his argument thet it is reversible error to ingruct the jury on acrime
different than that charged in the indictment, Jerome cites a number of casesincluding Rhymesv. State,
638 So. 2d 1270, 1275-76 (Miss. 1994); Baine v. State, 604 So. 2d 258, 260 (Miss. 1992); Thomas
v. Harrelson, 942 F.2d 1530, 1531 (11th Cir. 1991); Quick v. State, 569 So. 2d 1197, 1199 (Miss.
1990); Griffin v. State, 540 So. 2d 17, 19 (Miss. 1989); and United Statesv. Zingaro, 858 F.2d 94,
98-99 (2d Cir. 1988). Jerome states that this Court has frequently ordered anew trid where the circuit
judge gave an inadequate ingruction or no ingruction at dl on mdice, dthough it was an dement of the
charged offensg, citing Nicolaou v. State, 534 So. 2d 168 (Miss. 1988); Cooley v. State, 346 So. 2d
912 (Miss. 1977); and Newell v. State, 308 So. 2d 71 (Miss. 1975).

1147. Thisassgnment must fail for severd reasons, thefirst being it is procedurdly barred. The portion of
Instruction C-CR-3 that concerns us here reads as follows;

If the State has failed to prove beyond a reasonable doubt and to the excluson of every reasonable
hypothesis consi stent with innocence that the Defendant, Jerome Pete Smith, either individudly or
acting in concert with one other or others did wilfully, without authority of law, and with deliberate
design to effect death, kill Johnny Smith, aliving person, by shooting him, a atime when Jerome
Pete Smith was engaged in the commisson of the crime of robbery, then you shdl find the Defendant
not guilty of Capitd Murder.

(Emphasis added).

11148. When this ingtruction was submitted to the trid court it read "with or without deliberate design”.
During the discussion of thejury indructions é trid, Clyde Smith's attorneys asked that in order to conform
with the malice aforethought portion of the indictment the word "without" be stricken so that the instruction
would read "with ddliberate design”. Jerome's attorneys aso participated in the discussion concerning the
change. The amendment was made, and the trid court asked if anyone had a problem with the ingtruction as
amended. Jerome voiced no objection. Since Jerome accepted the instruction as amended, he has waived
any clam of error. See Ballenger, 667 So. 2d at 1267; Foster, 639 So. 2d at 1270.

11149. Furthermore, defense counsel was correct &t trial when he stated that amending the instruction to
reed "with deliberate design” would make the ingruction conform with the malice aforethought language
used in the indictment. Thisis o because "[i]t has long been the case law of this date that maice
aforethought, premeditated design, and ddliberate design dl mean the same thing." Windham v. State, 602
So. 2d 798, 801 (Miss. 1992) (quoting Johnson v. State, 475 So. 2d 1136, 1139 (Miss. 1985)).

1150. Findly, Jerome was indicted for capital murder pursuant to Miss. Code Ann. 8 97-3-19(2)(e) which
does not require "any intent to kill when a person is dain during the course of arobbery.” Griffin v. State,
557 So. 2d 542, 549 (Miss. 1990). In Berry v. State, 575 So. 2d 1, 13 (Miss. 1990), the defendant
made asmilar argument as Jerome makes here and the argument was rgected by this Court.

1151. For the foregoing reasons, thisissue is both proceduraly barred and without merit.

C. THE COURT'SINVITATION TO THE JURORSTO FIND JEROME GUILTY OF
CAPITAL MURDER ON THE BASISOF ANY SINGLE ACT "CONNECTED WITH"
THE CHARGED OFFENSE ERRONEOUSLY RELIEVED THE STATE OFITS



BURDEN OF PROOF.

1152. Jerome next complains that ingtruction C-CR-3 dlowed the jury to find him guilty of capital murder
under atheory of accomplice lighility if it determined that he committed "any act which is an dement of the
crime or immediatdy connected with it or leading to its commisson[.]" Jerome argues that the ingtruction
dlowed the jury to convict him of capital murder, in violation of Mississippi lav®), even if the jury found he
was merely an accessory dfter the fact. He gives the example that if he merely helped dispose of the cash
register or money stolen from the store, but had no idea a robbery was going to occur, the ingtruction il
alowed him to be found guilty of capital murder. Jerome argues that the trid court's use of the phrase,
"immediately connected”, allowed for just such an occurrence.

1153. Firg, thisissueis proceduraly barred for falureto raise it in thetrid court. Ballenger, 667 So. 2d at
1259; Foster v. State, 639 So. 2d 1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422
(Miss. 1992). Thisissueis aso without merit. The portion of Instruction C-CR-3 to which Jeromeis
objecting to here actudly reads as follows:

The Court ingructs the Jury that each person present &t the time and consenting to and encouraging
the commission of a crime, and knowingly, wilfully and fdonioudy doing any act which is an dement
of the crime, or immediately connected with it, or leading to its commisson, isas much aprincipa asif
he had, with his own hand, committed the whole offense.

Thisingruction clearly informs the jury that to be found guilty under atheory of accomplice lighility, the
defendant had to be present at the time of the crime, consenting and encouraging its commission. This
precludes the jury from finding Jerome guilty of capita murder if he was only an accessory after the fact.
Furthermore, an identica ingruction was upheld by this Court in Carr v. State, 655 So. 2d 824 (Miss.
1995), gating:

He argues that the language of S-5 creates a conclusive presumption that the jury only had to find that
Carr performed an act connected with the crime, and not that he intended to commit the crime, to find
him guilty of the underlying fdony.

InSimmonsv. State, 568 So. 2d 1192 (Miss. 1990), this Court upheld asimilar jury instruction,
which was chdlenged because it did not require that the jury find beyond a reasonable doubt that the
defendant had committed every eement of the crime.

Wefind that jury ingruction S5 sufficiently ingtructed the jurors on the dement of intent.
Furthermore, when read in the context of the jury charge asawhole, S5 correctly placed the burden
on the State to prove beyond a reasonable doubt every dement of the underlying felonies with which
Carr was charged.

Carr, 665 So. 2d at 833. Accordingly, thisissue is proceduraly barred and without merit.

XIIl. SEVERAL PIECESOF EVIDENCE WERE ADMITTED ALTHOUGH THE STATE
FAILED TO ESTABLISH A COMPLETE CHAIN OF CUSTODY.

1154. Jerome asserts that the State did not properly establish through testimony the chains of custody for a
number of exhibitsintroduced a trid. He argues that because of thisfalure on the part of the State, the
sack and liquor bottle with Jeromé's fingerprint, the keys to the victim's store, the bandanna, the bullets, the



cash regigter tape, and the receipt from Burger King were al improperly admitted into evidence, thus
requiring reversal. The State points out that no objection was made & trid on this basis and therefore this
issue should be deemed waived.

11155. At no time during trid or in hismotion for new tria did Jerome object to the admisson of this
evidence on the basis of the State's failure to sufficiently establish the chain of custody. In fact, most of the
evidence was admitted without any objection. The failure to make a contemporaneous objection bars
Jerome from raising thisissue for the firgt time on apped. "A trid judge will not be found in error on a
matter not presented to him for decison.” Jonesv. State, 606 So. 2d 1051, 1058 (Miss. 1992) (citing
Crenshaw v. State, 520 So. 2d 131, 134 (Miss. 1988); Howard v. State, 507 So. 2d 58, 63 (Miss.
1987)). See also Ballenger, 667 So. 2d at 1259; Foster v. State, 639 So. 2d 1263, 1270 (Miss. 1994);
Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992); Moawad v. State, 531 So. 2d 632, 635 (Miss.
1988). In those instances where there was an objection made to the introduction of evidence, it was on
different grounds. ""The assertion on gpped of grounds for an objection which was not the assertion at trial
isnot an issue properly preserved on gpped.™ Ballenger, 667 So. 2d at 1256 (quoting Haddox v. State,
636 So. 2d 1229,1240 (Miss. 1994)); See also Bainev. State, 606 So. 2d 1076 (Miss. 1992); Miss. R.
Evid. 103.

11156. Furthermore, "[t]his Court has held that the test with respect to whether there has been a break in the
chain of cugtody of evidenceiswhether thereis an indication of probable tampering.” Nallsv. State, 651
So. 2d 1074, 1077 (Miss. 1995); Wellsv. State, 604 So. 2d 271, 277 (Miss. 1992); Harrison v. State,
307 So. 2d 557 (Miss. 1975). "[M]atters regarding the chain of custody of evidence are largdly left to the
discretion of the trial judge and will not be disturbed unless there appears to be an abuse of discretion.”
Nalls, 651 So. 2d at 1077; Wells, 604 So. 2d at 277; Nix v. State, 276 So. 2d 652 (Miss. 1973).

1157. The record reflects that the State sufficiently set out the chains of custody, and thereis no evidence in
this case that any of the items introduced into evidence by the State were tampered with in any way. Thus,
thisissue is not only procedurdly barred, it iswithout merit.

XIV. THE CIRCUIT COURT SHOULD NOT HAVE ALLOWED THE STATE TO CALL
JERRY SMITH BECAUSE THE PROSECUTOR HAD FAILED TO PROVIDE
APPELLANT WITH PRETRIAL NOTICE OF THISWITNESS.

1158. During its case-in-chief the State attempted to cal Jerry Smith, a Leflore County deputy and the
victim's brother, as awitness. The defense objected because it had not been previoudy notified that he
might be awitness or of the nature of histestimony. A bench conference was held out of the presence of the
jury, and thetrid court alowed the State to make arecord as to what Deputy Smith's testimony would be if
alowed to tedtify. Thetrid court concluded that it would be error to alow Deputy Smith to testify since his
name had not been provided to the defense during discovery as a possible witness for the State.

1159. Pursuant to the decison of thetrid judge, Deputy Smith did not testify during the State's case-in-
chief. However, the trid court dlowed the State to call Deputy Smith as arebuttal witness after Clyde put
on severd witnessesin an attempt to establish an dibi defense. On rebuttd, Deputy Smith testified that as he
was patrolling Sidon on the night of the murder, he saw ared and white car with rusted spot near the
exhaust pipe and atransmission leak parked near the scene of the crime shortly before the shooting. Deputy
Smith stated that he later identified the car he saw that night as being the same one Clyde and Jerome
abandoned on the side of the road and which was later impounded. At trid he dso identified a picture of the



car driven by the brothers that night as the same one he saw near the scene of the murder.

11160. On appeal Jerome argues that since he presented no dibi testimony the State should not have been
allowed to present any rebuital evidence as to him. He further argues that the testimony of Deputy Smith
was not proper rebutta evidence of the testimony of Clyde's dibi witnesses, but rather just an attempt to
get around the discovery violation of Rule 4.06 of the Uniform Crimina Rules of Circuit Court Practicel€),

1161. The State argues that Deputy Smith's testimony was proper rebuttal evidence, and that pursuant to
Unif. Crim. R. Cir. Ct. Prac. 4.07(2 the State is not required to give notice of its rebuttal witnesses unlessit
demands in writing the names of the defensg's dibi witnesses. The State maintains that since it made no such
request for the names of Jerome's or Clyde's alibi witnesses it had no duty to give notice of its rebuttal
witnesses,

1162. The law is clear that the State has no duty to provide the defense with the names of possible rebuttal
witnesses, unless the State has requested notice of dibi defense. Deal v. State, 589 So. 2d 1257, 1259
(Miss. 1991). See also Unif. Crim. R. Cir. Ct. Prac. 4.07. Such was the case here. The fact that the State
firdt tried to put Deputy Smith on the stand during its case-in-chief has no bearing on thisrule Snce the trid
court properly refused to dlow his testimony at thet time.

1163. It isadifferent question entirely whether Deputy Smith's testimony was proper rebuttal. Jerome
argues that it was not. The Court disagrees. First Jerome argues that he put on no dibi defense, therefore,
the State should not have been alowed to offer any rebutta evidence as to him. This contention is without
merit. Although the dibi witnesses were cdled by Clyde, their testimony attempted to present an dibi
defense for Jerome aswdll. In fact, Jerome's atorney argued this dibi during closing arguments. Jerome
offers no authority to support his argument that when a defense witnessis called by only one co-defendant
inajoint trid, the State may not present a rebuttal witness to that testimony if the testimony would be
detrimental to both defendants.

11164. Clyde presented a two-pronged dibi defense on behdf of himself and Jerome. Firgt, they offered
witnesses who placed the brothersin Belzoni a the gpproximate time the shooting occurred in Sidon.
Second, they had another witness who placed them in Isola gpproximately an hour after the murder, the
theory being they would not have had time to commit the murder in Sidon and till be able get to Isola by
10:00 p.m.

11165. The testimony of Deputy Smith was appropriate rebuttal evidence to thistestimony. It was
uncontroverted that Clyde and Jerome were driving their sster's red and white Ford car on the night of the
murder. Deputy Smith, in contradiction of the dibi testimony, tated that he saw ared and white car parked
near the Sidon Liquor Store minutes before the robbery and murder. Deputy Smith identified photographs
of the car the Smith brothers were driving on the night of the murder as the same car he had seen parked
near the scene. He dso testified that he identified the car in person after it had been impounded by the
authorities.

1166. "The determination of whether evidence is properly admitted as rebuttd evidence is within the tria
court'sdiscretion.” Powell v. State, 662 So. 2d 1095, 1099 (Miss. 1995) (citing Wakefield v. Puckett,
584 So. 2d 1266, 1268 (Miss. 1991)). Thetrid judge did not abuse this discretion in alowing Deputy
Smith to tedtify in rebuttd after refusing to dlow him to testify during the State's case-in-chief. Thisissueis
without merit.



XV.THE TRIAL JUDGE SHOULD HAVE EXCLUDED IDENTIFICATION
TESTIMONY REGARDING JEROME SMITH AND A RED AND WHITE
AUTOMOBILE, ASSUCH TESTIMONY WASUNRELIABLE AND TAINTED BY
SUGGESTIVE INFLUENCES.

1167. In thisissue, Jerome chalenges the testimony of severd witnesses identifying him and Clyde or the
car being driven by them as being outside the liquor store shortly before the murder. Jerome argues that
these in-court identifications were the product of suggestive influences and otherwise unreliable snce no
other persons or photographs of other automobiles were presented to the witnesses for comparison
purposes to ensure the accuracy of the identifications. At no time during any of this referenced testimony did
Jerome make any objection to the identification procedures involved, nor did he interject any objection at
dl.

1168. The State asserts that thisissueis procedurally barred as having been waived by the failure of the
defense to make any objections to these identificationsin the trid court. The faillureto make a
contemporaneous objection bars Jerome from raising thisissue for the first time on gpped. "A trid judge
will not be found in error on amatter not presented to him for decison.” Jonesv. State, 606 So. 2d 1051,
1058 (Miss. 1992) (citing Crenshaw v. State, 520 So. 2d 131, 134 (Miss. 1988)); Howard v. State,
507 So. 2d 58, 63 (Miss. 1987)). Furthermore, "'[t]he assertion on apped of grounds for an objection
which was not the assertion at trid isnot an issue properly preserved on gpped.™ Ballenger, 667 So. 2d
at 1256 (quoting Haddox v. State, 636 So. 2d 1229,1240 (Miss. 1994)); See also Baine v. State, 606
So. 2d 1076 (Miss. 1992).

XVI. THE PROSECUTOR'SSUMMATION AT THE GUILT-INNOCENCE STAGE
INCLUDED A NUMBER OF IMPROPER COMMENTS.

A.MR. CROOK ARGUED FACTSTHAT WERE IRRELEVANT AND NOT IN
EVIDENCE WHEN HE URGED JURORSTO FIND JEROME SMITH GUILTY
BECAUSE TED BUNDY WAS CONVICTED ON THE BASISOF CIRCUMSTANTIAL
BITE-MARK EVIDENCE, AND DISCUSSED HISOWN DRIVING TIME FROM
HOME TO THE COURTHOUSE IN AN EFFORT TO REBUT APPELLANTSSALIBI
DEFENSE.

11169. Jerome argues that two statements made by the digtrict attorney in the State's rebuttal during the guilt
phase closng arguments amounted to prosecutoria misconduct. Jerome maintains that the following
comments were o prgjudicid to the defense as to amount to reversible error:

Don't convict on circumstantia evidence? Ladies and gentlemen, there are convictions every day in
this country. Thereis not one bit of difference-- you didn't hear Judge Evanstell you, "Oh, wait a
minute now. Circumgtantial evidence, that ain't quite as good as'--he can't tell you that because that's
not the law. In fact, Ted Bundy was convicted on circumstantial evidence. Some of you may know
who he was. But the circumgtantia evidence that they had on Ted Bundy was a bite mark and that's
al. Nobody saw him do it. Same thing with fingerprint. Fingerprint's circumstantial. The Crime Lab
man didn't see him put hisfinger on there. Same thing. No.

Now the sheriff testified that it would take 30, 35, 40 minutes, maybe, to go from Sidon to Isola.
They want you to believe that you can't do that. | livein Slver City, which is Sx or seven miles below



Belzoni, and from my driveway to this parking lot is42 miles. If | leave home a 7 o'clock and I'm not
going to tell you how fast | go, but if leave home at 7 o'clock, I'm here in the courthouse about 5 or
10 minutesttill 8:00. Now where does that put you?

11170. Jerome sets out the following reasons as to why these statements by the State should be cause for
reversa despite the lack of contemporaneous objection: (1) Both of these statements were highly
prejudicia and improperly referred to matters that were not in evidence, citing Balfour v. State, 598 So.
2d 731, 748-49 (Miss. 1992) and Smith v. State, 499 So. 2d 750, 756-57 (Miss. 1986)); (2) Courts
have condemned prosecutorial arguments that vilify the defendant or compare the accused to other
notorious criminas@ (3) The "Ted Bundy" argument improperly suggested that the jury look at the limited
amount of evidence that it took for a conviction in that case and use that asthe legal standard for
determining how much proof was sufficient for a conviction in the case at bar;19 (4) The prosecutor
improperly injected his own persond experience, expertise or knowledge about driving timesin the arealin
trying to discredit the dibi defense11)

1171. The State correctly points out that the defense made no contemporaneous objections to any of the
comments Jerome how complains were improper and prejudicid. Once again the State urges this Court to
apply a procedural bar for this reason. As stated severa times before, since no contemporaneous objection
was made, thisissue was not properly preserved for gppedl. Ballenger, 667 So. 2d at 1259; Foster v.
State, 639 So. 2d 1263, 1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992);
Moawad v. State, 531 So. 2d 632, 635 (Miss. 1988).

1172. Procedurd bar notwithstanding, this issue is without merit. This Court in Ahmad v. State, 603 So.
2d 843 (Miss. 1992), stated:

Generdly, atorneys on both Sdesin a crimina prosecution are given broad latitude during closing
arguments. See Neal v. State, 451 So. 2d 743 (Miss. 1984), cert. denied 469 U.S. 1098, 105 S.
Ct. 607, 83 L. Ed. 2d 716 (1984); Bullock v. State, 391 So. 2d 601 (Miss. 1980), cert. denied
452 U.S. 931, 101 S. Ct. 3068, 69 L. Ed. 2d 432 (1981). This Court has explained that not only
should the State and defense counsel be given wide latitude in their arguments to the jury, but the
court should aso be very careful in limiting free play of ideas, imagery, and persondities of counsd in
their argument to jury. See Johnson v. State, 477 So. 2d 196 (Miss. 1985), cert. denied 476 U.S.
1109, 106 S. Ct. 1958, 90 L. Ed. 2d 366 (1986), reh'g denied 476 U.S. 1189, 106 S.Ct. 2930, 91
L. Ed. 2d 557 (1986). Given the latitude afforded an attorney during closing argument, any alegedly
improper prosecutorial comment must be considered in context, congdering the circumstances of the
case, when deciding on their propriety. See U.S. v. Bright, 630 F.2d 804 (5th Cir. 1980); U.S. v.
Austin, 585 F.2d 1271 (5th Cir. 1978).

Ahmad, 603 So. 2d at 846. In Ahmad, the appellant was convicted of felonious child abuse. During
closng arguments the prosecutor made references to hostages and prisoners of war. This Court held:

Remembering the wide latitude afforded prosecutors in closing arguments, the comments by the State
when arguing for a conviction of Abdusabr Ahmad were not improper. Taken in context, the referrd
to prisoners of war was part of the free play of ideas, imagery, and persondities alowed in closing
arguments. The referrd to prisoners and hostages does not vilify Abdusabr Ahmed. Itisa
characterization of 1.A.'s pogition on the day in question. It is not name-caling or alabel on Abdusabr
Ahmead's overall character. The State did not state that Abdusabr Ahmad was an Arab captor. The



State did not even compare Abdusabr Ahmad to Arab captors. The State Smply compared [.A.'s
emotions to that of a prisoner of war or hostage.

Ahmad, 603 So. 2d at 846. See also Ballenger, 667 So. 2d at 1269-70.

1173. In Ballenger, the prosecutor compared the defendant’s participation in the crime to that of Charles
Manson. This Court held that "[c]ongdering the wide latitude given to atorney on closing argumentsit can
not be said that these comments were so improper asto require reversd”. 1d. at 1270. Aswasthe casein
Ballenger, the prosecutor never caled Jerome names or personaly vilified him. Unlike Ballenger,
Jerome's participation in the murder was not compared to that of anotorious crimind. Ted Bundy's name
was only mentioned in the context of showing that cases have been decided on circumgtantia evidence.

1174. Given the wide latitude generdly afforded counsel in closing argument, taken together with the failure
to object to any of the comments to which Jerome now complains, this clam must fail. See Hansen v.
State, 592 So. 2d 114, 139-40 (Miss. 1991); Johnson v. State, 416 So. 2d 383, 392 (Miss. 1982);
Gray v. State, 351 So. 2d 1342, 1346-47 (Miss. 1977).

B. THE PROSECUTOR IMPROPERLY FOCUSED JURORS ATTENTION ON THE
WORTH OF THE VICTIM AND THE DESIRESOF HISFAMILY.

71175. Jerome takes exception to the digtrict attorney's comments concerning the victim's family and work
history as well as other agpects of the victim's "worth". He states that these comments improperly mided the
jury from the single relevant issue at that stage of the proceeding, that is, whether Clyde and Jerome had
murdered Johnny B. Jerome asserts that the prosecutor urged the jurors to impose a death sentence
because it was important to the victim's wife and son that his life not be reduced to numbers, and the town
they live in not be reduced to amodd. He maintains that these comments were extremely prgudicid and
highly improper, citing Wiley v. State, 484 So. 2d 339, 349 (Miss. 1986), overruled on other grounds
by Willie v. State, 585 So. 2d 660 (Miss. 1991); Fuselier v. State, 468 So. 2d 45, 53 (Miss. 1985);
Payne v. Tennessee, 501 U.S. 808, 830 n.2 (1991).

1176. As with the prosecutor's comments Jerome complained of above, he made no contemporaneous
objection to these statements by the State. Furthermore, Jerome takes these comments out of context.
Without ever having mentioned the degth pendlty, the prosecutor made the following comment:

It'simportant to Jeanette Smith and Kevin Smith because, as you know and as you see now, their
husband and father'slife, asit isand was, is not reduced to numberscaled S-1, S-2, S5, S-12 and
the town that they lived in is now reduced to amodeld2), which is designed to represent the place
where Johnny Smith logt hisllife.

Nowhere does the prosecutor encourage the jury to impaose the death pendty because it isimportant to the
victim's survivors. Instead, the prosecutor points out to the jury that the case involves red people, not just
exhibits. Given the wide latitude generdly afforded counsd in closing argument, taken together with the
failure to object, thisclam mugt fal. See Hansen v. State, 592 So. 2d 114, 139-40 (Miss. 1991);
Johnson v. State, 416 So. 2d 383, 392 (Miss. 1982); Gray v. State, 351 So. 2d 1342, 1346-47 (Miss.
1977).

XVII. THE EVIDENCE WASINSUFFICIENT TO PROVE THAT JEROME SMITH
TOOK MONEY FROM THE VICTIM BY PUTTING HIM IN FEAR OF IMMEDIATE



INJURY TO HISPERSON, AND THUSWASINSUFFICIENT TO ESTABLISH THE
ROBBERY ELEMENT OF CAPITAL MURDER.

11177. Jerome contends that the jury was improperly instructed on the eements of robbery. He maintains the
ingtruction neglected to set out that armed robbery may be established by proof that the defendant took
property by violence to the victim's person, and instead only mentioned the "putting in fear" dement of
robbery. He clams that the problem with the ingtruction is that it failed to "specificaly set out the cause and
effect relationship between the taking and putting in fear" eements of the offense of robbery. Jones v.

State, 567 So. 2d 1189, 1192 (Miss. 1990). He claims that although the ingtruction noted the "putting in
fear" element of robbery, it neglected to explain "that the state, in order to prove the eements of robbery,
must show that Ti]f putting in fear isrelied upon, it must be the fear under duress of which the owner parts
with possesson™. Jonesv. State, 567 So. 2d 1189, 1191 (Miss. 1990) (quoting Crocker v. State, 272
So. 2d 664, 665 (Miss. 1973)).

T1178. It is Jerome's contention that the State's evidence clearly showed that a"surprised” victim died within
seconds of being shot, and that only after the shooting did the assailant or assailants remove the cash
register and spare cash drawer from the store. He argues that since the evidence showed that victim was
dready dead before anything was taken from the store the robbery could not have occurred by putting him
under the duress of any fear of injury.

11179. Jerome made no objection to the robbery portion of theingdruction in thetrid court. The falureto
meake a contemporaneous objection waives this issue for the purposes of gpped. "A trid judge will not be
found in error on amatter not presented to him for decison.” Jonesv. State, 606 So. 2d 1051, 1058
(Miss. 1992) (citing Crenshaw v. State,520 So. 2d 131, 134 (Miss. 1988); Howard v. State, 507 So.
2d 58, 63 (Miss. 1987)). See also Ballenger, 667 So. 2d at 1259; Foster v. State, 639 So. 2d 1263,
1270 (Miss. 1994); Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992); Moawad v. State, 531 So. 2d
632, 635 (Miss. 1988).

1180. Thisissue is dso without merit. Any error in not ingtructing the jury that armed robbery may be
established by proof that the defendant took property "by violence to the person” was, at most, harmless.
Besides, as there were no eye-witnesses to the murder, it is possible to theorize that one or both of the
Smith brothers took the cash register or extra cash drawer while the victim was il dive by putting himin
fear of immediate injury to his person, and the victim was only shot afterward while one or both of the
brothers were exiting the scene. The evidence presented at trid would just as easily support this scenario as
any other. Therefore, the facts could support the ingtruction given. Accordingly, thisissue is without merit.

XVII. THE JURY'SGUILTY VERDICT WASLEGALLY INADEQUATE BECAUSE IT
WASNOT SIGNED BY THE JURY FOREPERSON.

1181. Jerome argues that the guilty verdict was defective and deprived him of his right to due process
guaranteed by the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States
Condtitution, and Article 3 of the Missssippi Congtitution. At the close of the guilt-innocence stage, the
jurors returned a handwritten sheet on which was written, "We, the jury, find the defendant, Jerome Pete
Smith, guilty as charged, of capitd murder.” This verdict form was not sgned by the jury foreperson or any
of the other jurors. Jerome argues that thislack of sgnature rendered the verdict legaly inadequate. To
support his argument Jerome cites the following cases from other jurisdictions: Center v. Johnson, 750
S.W.2d 396, 398 (Ark. 1988); People v. Harrison, 435 N.E.2d 1211, 1213 (lll. App. Ct. 1982); and



Houston Fire & Casualty Ins. v. Gerhardt, 281 SW.2d 176, 177 (Tex. Civ. App. 1955). Heaso
citesJenkinsv. State, 607 So. 2d 1171, 1180 (Miss. 1992).

1182. None of the cases cited by Jerome support his argument. Center and Gerhardt are both civil cases,
and Rules of Civil Procedure for both Arkansas and Texas require the verdict to be signed by thejurorsin
certain civil cases. Harrison isaso digtinguishable. In that case, Harrison was on trid on severd charges.
Thejury returned having sgned only one verdict form finding Harrison guilty of aviolent crime and leaving
the verdict formsfor the other charges blank. The court held that the fact that the jury did not sign the other
verdict forms did not mean that the jury had acquitted Harrison of those crimes and found thet the trid
court's action requiring the jury to continue deliberation on those charges was acceptable.

1183. In Jenkins, this Court held that ajury indruction in the pendty phase of a capitd murder casein
which the option of deeth was on a separate page from the other options and was the only option which
provided a space for the foreperson’'s sgnature in the verdict form could cause the jury to neglect the other
pendty options. There is nothing in this case that requires the jury foreperson to Sgn the guilty verdict.

1184. Thereis no requirement in this state that a guilty verdict, even in acapitd murder case, include the
signature of the jury foreperson. See Wright v. State, 209 Miss. 795, 48 So. 2d 509 (1950). The only
verdict that must be sgned by the jury foreperson is one returning a verdict of death. See Miss. Code Ann.
§ 99-19-103 (1994). Thisissue is without merit.

11185. Furthermore, Jerome made no objection at trid to the form of the verdict. Therefore, this clam has
aso been waived. Ballenger, 667 So. 2d at 1259; Foster v. State, 639 So. 2d 1263, 1270 (Miss. 1994)
; Mitchell v. State, 609 So. 2d 416, 422 (Miss. 1992); Moawad v. State, 531 So. 2d 632, 635 (Miss.
1988).

XIX. THE TRIAL COURT IMPROPERLY REMOVED VENIREMEMBER TERETHA
TAYLOR BECAUSE SHE COULD NOT DEFINE "MITIGATING" AND
"AGGRAVATING" CIRCUMSTANCES, ALTHOUGH SHE NEVER INDICATED
WHAT HER VIEWSWERE ON THE DEATH PENALTY, LET ALONE THAT THEY
WOULD IMPAIR HER FROM CONSIDERING A DEATH SENTENCE.

1186. Jerome argues that the trid court excused venireperson Teretha Taylor from the jury because she
could not define "mitigeting” and "aggravating” circumstances, and that the trid court erred in so doing. The
State contends that Taylor was not excused because she was unable to define these terms, but rather
because she did not indicate whether she could or could not vote for the death penalty, and because it was
unlikely that Taylor would be adle to follow the ingructions of the court and fulfill the juror's oath.

11187. The record reveds severa exchanges with Taylor during voir dire. Thefirst occurred during voir dire
by the court:

Q. Now, anyone dse in the front row? Y esm? Red shirt. Have you formed an opinion on the guilt or
innocence of these defendants from what you've read, seen, or heard?

A. (Ms. Teretha Taylor) Yes.

THE COURT: Come up.



(COUNSEL APPROACHED THE BENCH OUT OF THE HEARING OF THE JURY:)
THE COURT: What did you hear?

JUROR TAYLOR: Wdll, | read in the paper that one of those guys--

THE COURT REPORTER: I'm sorry. | can't hear

THE COURT: Did you form an opinion thet they're guilty or innocent?

JUROR TAYLOR: No. No, | didn't.

THE COURT: When did you form such an opinion?

JUROR TAYLOR: Wdl, | haven't formed no opinion. Y ou know, | have

heard it.

THE COURT: Wel, that'swhat I1--I thought it got to be catching. Y ou don't have any opinion about
what happened or anything from what you've read, heard, or seen? Have you fixed any opinion?

JUROR TAYLOR: No, | havent.

THE COURT: Wél, can you hear the case and try it on the law you hear from the judge and the
evidence you hear from the witness stand, decide it on those two things?

JUROR TAYLOR: | don't know. | don't think so.

THE COURT: Wel, why?

JUROR TAYLOR: | don't know. | just don't think | could decideif | heer it.

THE COURT: You don't believe you'd be able to make up your mind?

JUROR TAYLOR: No, sr. It's something that's scary to me so I--1 don't know. | couldn't do it.
THE COURT: Y'dl want to question her further?

MR. CROOK: What's your name?

JUROR TAYLOR: Teretha Taylor.

MR. STUCKEY: I'd like her to stay for some additiona voir dire.

THE COURT: Wél, I'm going to let you do this outside the presence of the jury. Let me mark--
what's your name?

JUROR TAYLOR: Teretha Taylor.
MR. CROOK: 225.

THE COURT: All right, you may be seated.



11188. Later during vair dire by Clydes attorney, W.S. Stuckey, the following comment was made:

Let metell you what type of juror cannot Sit in this case, and that's one who can never return a
sentence of desth under any circumstance. Now | believe | have on my list three people who have
sad they cannot return a desth sentence under any circumstance no matter how bad the crimeis and
those people are Annie Johnson, Teretha Taylor, and Joe Harris. Am | correct with those three
people? If you would say yes or no or something.

A. (Unidentified jurors) Yes.

11189. Further into the proceedings the court conducted individual sequestered voir direinitidly to determine
whether Taylor could never return a pendty of death under any circumstances.

EXAMINATION BY THE COURT:

Q. Youre Teresa[sic] Taylor?
A.Yes.

Q. Ms. Taylor, you have indicated that you have some fedings againgt imposing the death pendlty
regardless of the evidence and regardless of the law; isthat correct?

A. | don't understand. Could you repest that, please.

Q. Well, tel me what your feding in [Sc] about the pendty and then let me seeif | can follow it up.
A. Wdl, | redly don't know nothing about it, so | can't say about the death pendty.

Q. Wéll, what was your problem?

A. What you mean by that, what was my problem?

Q. Wdll, you indicated to me when you came up to the bench that you had some problems about
judging your fellow man. That's what | had down not any question you had about the death pendty.

A. | don't redly understand.

THE COURT: Gentlemen, would y'al step up.

MR. STUCKEY: Could | ask her one quedtion, if | may?
THE COURT: Yes, gr.

MR. STUCKEY': Do you remember when | asked people about whether they could vote for the
degath pendty or not, did you raise your hand?

MS. TAYLOR: No. No, | didn't.
MR. CROOK: Let me ask her one question. Don't you have ardative who was accused--

MS. TAYLOR: Mitchdl Taylor.



MR. CROOK: --Mitchell Taylor--accused of | think it was a murder case; isthat right?
MS. TAYLOR: Yes, gr.

MR. CROOK: Isthat what's causing you a problem about jury service?

MS. TAYLOR: Because | never been in an situation like this, so I'm kind of scared.

THE COURT: Y'dl step up and let me ask you a question.

(COUNSEL APPROACHED THE BENCH OUT OF THE HEARING OF THE JUROR:)

THE COURT: Do y'dI think in a case where the stakes are as high as these that we need a person
of that limited intelligence on the jury who is not going to, from what I'm [Sc] been able to determine,
understand what anybody is talking about and who will likely be swayed by others. You take a
chance either way. | question--

MR. CROOK: Wel, my observation is she certainly has not responded to any question that's been
asked.

THE COURT: She doesn't even understand the question.

MR. CROOK: Tabor was excused. Taylor responded to something during the Court's voir dire and
had to come up here to the bench and she said something about she could be fair but couldn't--

THE COURT: Teresa Taylor, No. 225.

THE CLERK: It's 256 that you're talking about, Waly Tabor.
THE COURT: Wdl, my quedtion ill remains, gentlemen.
MR. CROOK: The State has no objection, Y our Honor.

MR. STUCKEY:: Your Honor, in light of the type caseit is, | don't want to waive her. It might make
perfectly logica sense, but | don't think | want to.

MR. JONES: | would agree with Mr. Stuckey.

THE COURT: All right, Sr.

(BENCH CONFERENCE WAS CONCLUDED.)
EXAMINATION CONTINUED BY THE COURT:

Q. Ms. Taylor, are you able to understand what we're here for today?
A. | don't understand--1 understand that I'm here today about a murder trid. That's the only thing.

Q. W, do you understand that this is a case where the State has asked for a jury who could require



the State to put them to death?

A. | don't redly understand thet.

Q. You don't understand that?

A. Uh-uh.

Q. What isit you don't understand?

A. | redly--‘cause | never been in atrid Stuation like this, so --

Q. | understand that. | understand that, but do you understand that the death pendty is apossbility
here?

A.Yes, gr.

Q. Do you understand what that means?

A. Not redly, | don'.

Q. Do you understand what mitigating circumstances are?
A. No.

Q. Do you understand what aggravating circumstances are?
A.No, | don't.

Q. Do you think you could listen if we got to the second phase of the trid and listen to what the State
put on where it said, "For these reasons we think that this man or these men should get the degth
pendty,” and the defense put on and list these reasons why you couldn't -- you shouldn't assess the
death pendty, do you think you could distinguish between them and with them?

A. | don't know.

THE COURT: She's shaking her head. I'm going to excuse you at thistime. What was that number?
225. You may go. You're excused.

11190. Clyde argues that venireperson Taylor was excused because of her "limited intelligence” in violation
of the Sixth, Eighth and Fourteenth Amendments to the United States Condtitution aswell as similar
provisons of Missssippi law. He points out that pursuant to Miss. Code Ann. 8 13-5-1 (1972) thereis no
requisite intelligence leve that must be met before a person can serve on ajury. Clyde citesto Spencer v.
State, 615 So. 2d 688 (Fla. 1993), wherein the Supreme Court of Floridaheld as reversible error the tria
judge's sua sponte excusd of jurors for dlegedly having low 1Qs. In reversing, the Court stated:

Thereisno legd basisfor excusing ajuror based on the trid judge's arbitrary evauation of the juror's
IQ. The fact that the juror was confused is no basis for excusing her in this manner. Thistype of sua
gponte action by the trid judge dso has other ramifications in this instance Since the juror in question
was the only black juror on the jury pand at the time she was excused.



Id. at 690.

1191. Jerome argues that Taylor's confusion and less than responsive answers were the direct result of
miscommunication and confusing questions asked by the trid judge and Clyde's atorneys. Jerome o
latches on to the fact that the tria court asked Taylor if she understood what mitigating and aggravating
circumstances were. He argues that a number of jurisdictions have held it improper to ask venire members
to define legd terms that would later be explained in jury ingtructions, let one to excuse oneswho are
unable to do s0. Jerome maintains that thistria court further erred in removing Taylor for cause sSnce she
never indicated she was opposed to the death penaty or that she would be unable to follow the court's
ingtructions.

1192. The State asserts that defense counsdl did not object when the tria court finally did excuse Taylor.
For this reason, the State argues that the failure to make a contemporaneous objection bars Jerome from
raisng it for the first time on gpped. Cannaday v. State, 455 So. 2d 713, 718-19 (Miss. 1984). The
State further argues that Taylor's uncertainty as to whether she could follow the law or whether she could
vote to impose the death pendty was sufficient reason for the trid court to excuse her for cause.

1193. Thetrid court, as agenerd rule, may remove ajuror when it is of the opinion that the juror can not
decide the case competently or impartialy, Pierre v. State, 607 So. 2d 43, 49 (Miss. 1992), or ™. . .for
any reason persona to such person which would make his service as ajuror oppressive, or in fact for any
reason which to the judge seems sufficient. Nixon v. State, 533 So. 2d 1078, 1085 (Miss. 1987)
(quoting 47 Am. Jur. Jury 8 121 (1969)). "This Court has aso stated that a defendant does not have a
vested right to any particular juror but only theright to betried by afair and impartid jury.” Johnson v.
State, 631 So. 2d 185, 191 (Miss. 1994) (citing Gilliard, 428 So. 2d at 581).

11194. In the case sub judice the record shows that it is highly probable that Taylor would not have been
able to adequatdly follow thetrid court'sinstructions and would have probably been a disruptive force had
she sat on the find jury pand. Taylor even ated that she did not beieve she would be able to listen to the
evidence and the jury ingructions and make a determination of guilt or innocence. Taylor later stated that
she did not understand exactly why she was there or what the death pendty is. Her answersto the judge's
and the attorneys questions were confusing, and she stated on severa occasions that being there scared
her. When dl theindividud voir dire of Taylor is taken together, the fact that the trid court asked her if she
understood what mitigeting and aggravating circumstances areis of little relevance. The trid court was
clearly judtified in excusng Taylor. Thisissue is therefore, without merit.

11195. Also, as pointed out by the State, athough Jerome's attorney objected to Taylor's excusal at one
point during voir dire, he did not object when the trid court actudly dismissed her. Furthermore, as noted
above, Jerome was not entitled to any particular juror, only to afar and impartid jury. Johnson v. State,
631 So. 2d a 191. Jerome made no objection &t tria to the final compostion of the jury panel. For these
reasons, thisissue is also deemed waived for the purposes of this apped. Ballenger v. State, 667 So. 2d
1242, 1251 (Miss. 1995); Colev. State, 525 So. 2d 365, 369 (Miss. 1987); Irving v. State, 498 So. 2d
305 (Miss. 1986).

1196. Jerome a so contests the remova of venire member Donna Jean Hatfield, who when the tria court
asked if there was anyone who could not read or write, gpproached the bench and stated that she could
"read alittle bit but not read [Sic] good.” Jerome citesHerring v. State, 374 So. 2d 784, 788 (Miss.
1979), in which this Court stated that a person who met dl the other qualifications and can read and write



only afew wordsis quaified to be ajuror.

11197. Jerome did not object at trid when the trid judge dismissed Hatfield, nor did he object to the find
composition of the jury pand. Johnson v. State, 631 So. 2d at 191. For these reasons, thisissue may aso
be deemed waived for the purposes of this appedl. Ballenger v. State, 667 So. 2d 1242, 1251 (Miss.
1995); Colev. State, 525 So. 2d 365, 369 (Miss. 1987); Irving v. State, 498 So. 2d 305 (Miss. 1986).

11198. Jerome &l so contests the removal because of hardship, Allan Goetzinger, Malcom Vail, Charles
Thomeas, J., Hattie Jordan, Christopher Davis, Cavin Earl Lipsey, William Clark, Alonzo Evans, Amanda
Montgomery, and John Johnson. Jerome argues that these venire members should not have been removed
because the record fails to establish any reason why jury service would have been inconvenient for them.

11199. The record reveds that while qualifying the jury panel the trid judge questioned potentid jurors about
gatutory exclusions and exemptions. He then questioned the jurors about any hardships they would face by
being sequestered for gpproximately aweek. At this point juror Allan Goetzinger raised his hand, and after
questioning on the record, the tria court excused him because he had afifteen year old daughter at home
with no one to stay with her. Thetrid judge then made the following statement to counsd:

THE COURT: Gentlemen, do you wish meto tell you the reasons for these being excused? I'll either
do so now or beglad to tdll you &t alater time.

To which counsd for both Jerome and Clyde replied:
MR. JONES: Befine Judge. At alater time.
MR. STUCKEY: A later time.

1200. Thetrid court then questioned juror Macolm Vall on the record and excused him because hewas a
farmer and needed to be planting beans. The tria court then proceeded to excuse juror William Charles
Thomeas, J. after adiscussion off the record. Thetrid court then asked if there was anyone e'se and jurors
Hattie Jordan, Christopher Davis, and Cavin Lipsey stepped up to the bench. After excusing those three
thetrid judge asked if there were "any more students out there who are in summer school teking final exams
thisweek?" In response, jurors William Clark, Alonzo Evans, and Amanda Montgomery approached the
bench and were excused by the trid court. Thetrid court's reasons for excusing each of these potentia
jurors seems legitimate. At no time during these proceedings did Jerome ever object to any of these
potentia jurors being excused. Nor did he ever ask the judge that these conferences be placed on the
record.

7201. In Chase v. State, 645 So. 2d 829, 845 (Miss. 1994), thetria court excused two prospective
jurors after off-the-record discussons. Unlike the case at bar, the tria court gpparently did not even inform
the atorneys as to the reasons for their excusa. Chase argued that "this action violated his right to be
present during the impaneling of thejury.” 1d. at 845. The Chase Court rgected the argument, stating:

As has been the case in other assgnments of error, there was no objection raised at the time of the
aleged error. Chase dso falled to object to the jurors prior to the jury being impaneled and indicated
to the court that he had no objection to the sdection of the jury. Since no objection was made, the
issue is not properly preserved for review by this Court.



As noted by the State, another independent basis for rgjecting Chase's argument is the failure to
preserve an adequate record. In Hansen v. State, 592 So. 2d 114, 127 (Miss. 1991), this Court
dated: "It is dementary that a party seeking reversd of the judgment of atria court must present this
court with arecord adequate to show that an error of reversible proportions has been committed and
that the point has been procedurally preserved.”

Id. at 845.

1202. Aswasin the Stuation in Chase, Jerome offered no objection to the actions of the trid judge that he
now asserts to be reversible error. In fact, defense counsel stated on-the-record that it was dright for the
trid court to give the reasons for excusing the prospective jurors a alater time. Furthermore, Jerome made
no objection to thefina jury pand, nor did heraise thisissuein his motion for anew trid. For these
reasons, this issue has not been properly preserved for review by this Court.

XX. THE PROSECUTOR'S SYSTEMATIC USE OF HISPEREMPTORY CHALLENGES
TO RID THE JURY OF BLACK VENIRE MEMEBERS, TOGETHER WITH OTHER
INDICIA OF RACIAL DISCRIMINATION, MANDATESTHAT THIS CASE BE
REMANDED TO THE CIRCUIT COURT TO REQUIRE THE ASSISTANT DISTRICT
ATTORNEY TO PROVIDE CREDIBLE, RACE-NEUTRAL REASONSFOR THESE
STRIKES.

1203. Jerome asserts a Batson clam for thefirg time on gpped. Thefind jury pand of fourteen included
nine white and three black jurors and two white aternates. Jerome argues that the fina jury makeup bore
little demographic resemblance to the community or to the specid venire. He maintains that the State
systematicaly used its peremptory chalengesto drike black venire personsin violation of the Fourteenth
Amendment to the United States Condtitution and Article 3 of the Missssippi Condtitution without providing
sufficient race-neutra reasons for the strikes as required by Batson v. Kentucky, 476 U.S. 79 (1986).
The State used deven of its thirteen peremptory chalenges against black venire persons. Jerome concedes
that no objection was made in the tria court, but argues that the circumstances of the case warrant a
remand to the circuit court for a Batson hearing nonetheless.

1204. In the death pendlty case Conner v. State, 632 So. 2d 1239, 1264 (Miss. 1993), the appellant
complained that the State intentionally struck blacks and women from the jury. The Court refused to
address the issue since Conner did not object in the lower court, stating, "[t]his Court has often held that a
party waives any and al clams regarding the composition of hisjury if he failsto raise an objection before
thejury issworn”. I d. at 1264. See also Mack v. State, 650 So. 2d 1289, 1297 (Miss. 1994); Shaw v.
State, 540 So. 2d 26, 27 (Miss. 1989); Thomasv. State, 517 So. 2d 1285, 1287 (Miss. 1987); Pickett
v. State, 443 So. 2d 796, 799 (Miss. 1983).

1205. In the case at bar, Jerome made no objection in thetria court to any of the State's peremptory
dtrikes, he never asked that the State articulate race-neutral reasons for those strikes, nor did he object to
the final compogtion of the jury. For these reasons, this issue should be deemed waived for the purposes of
this gpped. Furthermore, it should be noted that three blacks did st on the find jury panel, and during jury
selection these three names were put before the State at atime when it till had peremptory challenges
remaining which could have been used to drike them from the jury pand.

XXI.JEROME SMITH'SRIGHT TO COUNSEL WASVIOLATED WHEN THE TRIAL



JUDGE REFUSED TO APPOINT THE ATTORNEY WHO HAD REPRESENTED HIM
THROUGHOUT THE PRETRIAL STAGE, AND INSTEAD SUBSTITUTED NEW
LAWYERSONE MONTH BEFORE TRIAL.

1206. According to Jerome, when a a hearing on May 24, 1993, a month before trid, his retained attorney
Solomon Oshorne made amotion to withdraw as Jerome's counsdl or in the dternative, to be appointed,
thetrid court erred in not gppointing Osborne as counsd. Jerome argues that since Osborne had been
working on the case for severa months and the two had obvioudy developed an atorney-client
relationship, Osborne should have been appointed to handle the case instead of reappointed attorneys
Jones and Gandy a"mere month" prior to trid when "they had forgotten what little they had known of the
case'.

1207. The record smply does not bear out Jerome's view of the circumstances surrounding Osborne's
withdrawa from the case and the regppointment of Jones and Gandy. Upon Jerome's indictment for capital
murder on November 12, 1992, the lower court appointed Leland Jones and Leman Gandy to represent
him in the case. Subsequently, Jerome's mother and sisters retained attorney Solomon Osborne to represent
Jerome. On January 13, 1993, Jerome informed Jones and Gandy that an attorney had been retained for
him, and on January 19, 1993, the two filed amotion to withdraw as counsdl. January 20, 1993, Osborne
entered an appearance and Jones and Gandy were alowed to withdraw and Osborne was substituted as
counsd.

1208. On May 24, 1993, there was a hearing on amoation for continuance by the defense scheduled. At the
commencement of that hearing the transcript reveds the following occurrence:

BY THE COURT: 22,161, Clyde Wendel Smith.

Mr. Osborne, | expect we can take up your motion alot quicker than we can these others. Let's take
your's up.

Wheat are the grounds for your continuance?

BY MR. OSBORNE: Your Honor, thisis acase in which | was retained after--wel | have ancther
motion that | want you to consider first before we get to the continuance. If you grant it there will be
no need for a continuance.

Thisisacase in which two attorneys were appointed to represent Jerome Smith and after that his
mother and Ssters came to me and retained me to represent him. They. . .they paid me aportion of
the feein March of thisyear and sub. . .and in April, about April the 26th, they cameto my office and
told me that they didn't long . . .they didn't want me to represent Mr. Smith any longer and that they
were not going to pay the balance of the fee, and based on that | filed a motion to withdraw as
counsd.

BY THE COURT: Have you. . .have you done enough work on it to earn the fee they've paid you?

BY MR. OSBORNE: Yes, gr, | have, but | advised them that | just couldn't withdraw unless | got
permission from the Court.

BY THE COURT: Wdl, Mr. Osborne, I'm not--I hadn't--it has not been my practice, and I'm not



going to start now, to require atorneys to work for nothing where people haven't paid them, and
obvioudy he'sindigent; isthat correct?

BY MR. OSBORNE: Yes, gr.

BY THE COURT: Thiswas hisfamily paying this?
BY MR. OSBORNE: Thiswas hismother and sgters.
BY THE COURT: I will rdease you.

BY MR. OSBORNE: All right.

BY MR. CROOK : Excuse me, Your Honor. In his mation he has asked to be alowed to withdraw
asretained counsd, as | understand it, and his motion has listed in the dternative to appoint him.

BY THE COURT: Wdl I'm not going to appoint him, no, gr. | will gppoint someone d<e.
BY MR. OSBORNE: All right, well thank you.

BY DEPUTY SHERIFF TINDALL: They had two appointed attorneys before they hired Mr.
Oshorne. They just told them they didn't want them.

BY THE COURT: They didn't want them? Wdl itll be the same two.
BY MR. CROOK: That was Mr. Jones. . . They didn't want Leman.
BY MR. STUCKEY: Yeah, I'll cdl them and tell them they got thirty daysto get ready.

BY THE COURT: Yes, gr, that--itll be hisorigind appointed attorneys, were not going to have
attorney shopping between indigents.

1209. The record shows that at no time during this hearing did Osborne ask to be appointed as Jerome's
counsdl, but instead indicated he wished to withdraw because Jerome's mother and siters, who had
retained him, informed him they were no longer going to pay hisfee. Thetria court did the gppropriate thing
in dlowing Osborne to withdraw and regppointing Jones and Gandy, who were aready familiar with the
case, and who, immediately upon being reappointed, filed amotion for severance. Had the trid court
appointed Osborne it would have sent out a message to other indigent defendants that al they had to do to
obtain the attorney of their choice wasto retain him and then not pay.

1210. None of the cases cited by Jeromein his argument of thisissue are directly on point, asdl involve
different factua dtuaions. McKinnon v. State, 526 P.2d 18 (Alaska 1974), for example, involved a
Stuation where on the day set for trid, the trid court removed the public defender from the case againg the
client and attorney's wishes, because the trid judge fdt the attorney and the public defender's office were
incompetent. Jerome cites Martin v. State, 312 So. 2d 5 (Miss. 1975), to support his proposition that
Osborne should have been appointed because one month was not sufficient time for Jones and Gandy to
prepare for trial. In Martin, ayoung attorney was appointed on Thursday to represent a defendant
scheduled to go to trid the following Monday. Clearly thereis a big difference between the weekend given



the attorney in Martin and the month given the attorneys in this case, especialy since they were dready
familiar with the case. Furthermore, dl of the cases cited by Jerome note that an indigent defendant does
not have an absolute right to the gppointed attorney of his choice. See United Statesv. Mills, 895 F.2d
897, 904 (2d Cir. 1990) (citing Morrisv. Slappy, 461 U.S. 1 (1983)).

1211. In the case at bar Jeromée's appointed attorney made a motion to withdraw, or in the dternative to be
gppointed, and at no time did he object to the trid court removing him from the case. Furthermore, Jerome
never made it known to the tria court that he wanted Osborne to be appointed, or that he was unhappy
with his gppointed counsd. Thisissue is without merit.

XXI. 1T WASIMPROPER FOR THE TRIAL COURT TO PROVIDE THE
PROSECUTOR WITH AN EX PARTE DISCOVERY ORDER, AND TO ALSO ENGAGE
IN EX PARE COMMUNICATIONSWITH LAWYERSFROM THE STATE ATTORNEY
GENERAL'S OFFICE.

1212. Here, Jerome dleges that the tria court improperly entered an order ex parte upon request of the
prosecution for certain telephone records. He dso aleges that the record reved s that the trid judge
engaged in ex parte communications with lawyers from the Sate atorney generd's office, in which they
discussed the sentencing phase ingtructions. Jerome argues that these aleged ex parte proceedings and
communications violated his due process and other congtitutiona rights and requires reversd of his
conviction and sentence. As supporting authority he cites to the following: Missssppi Code of Judicia
Conduct, Canon 3(A)(4); Uniform Circuit Court Rule 1.04; Whitney Nat'l| Bank of New Orleansv.
Smith, 613 So. 2d 312, 313 (Miss. 1993); Spencer v. State, 615 So. 2d 688 (Fla. 1993); McKenze .
Risley, 915 F.2d 1396 (9th Cir. 1990); Pack v. State, 725 P.2d 870 (Okla. Crim. App. 1986); United
Statesv. Singer, 785 F.2d 228 (8th Cir.), cert. denied, 479 U.S. 883 (1986).

1213. Jerome's entire argument that the trial court engaged in ex parte proceedings with prosecutors comes
from a brief discussion between the attorneys for Jerome's co-defendant, Clyde Smith and the assstant
didrict attorney at a pre-trid motion hearing concerning only Clyde Smith. Nether Jerome Smith nor his
attorneys were present a this hearing held on May 24, 1993. At the start of that hearing, the following
exchange took place:

BY MR. MOUNGER: Y our Honor, one thing, we had previoudy filed aMotion to Produce and
then had filed a supplementa Motion for Discovery asking for some particular items and anything else
that may have comein possession of the State. Specifically we're asking for any records that they
have obtained as aresult of an order that the Court granted to the State ex parte for some telephone
records, which there may or may not be any. I. . .

BY MR. CROOK: There arent any.

BY MR. MOUNGER: There are none?

BY MR. CROOK: Are none. Isnt that right?
(No audible response from anyone)

BY MR. CROOK: Telephone records, there are none.



BY DEPUTY SHERIFF TINDALL: Right.

7214. As can be seen from areview of the record, the issue fails for severa reasons. Firdt, this hearing
concerned only Clyde, therefore, there is no evidence that an ex parte order was ever entered with regard
to Jerome's case. Second, an ex parte order cannot be found in the court papers. Therefore, if such an
order was entered, Jerome has failed to make a complete record. See Artisv. State, 643 So. 2d 533, 535
(Miss. 1994); Peterson v. State, 518 So. 2d 632, 638 (Miss. 1987). And, third, apparently even if an ex
parte order was entered, no evidence was ever produced as aresult. Any error that might exist here was
clearly harmless. Hansen v. State, 592 So. 2d 114 (Miss. 1991).

1215. Jerome's contention that the trid court entered into ex parte communications with lawyers from the
attorney generd's office is not supported by the record. We can only find the following statement by the
tria court during a conference concerning sentencing phase jury ingdructions which this Court assumes
Jerome is referring to in his argument:

THE COURT: | would at least like to have an opportunity to talk to death control in the morning.

1216. There is nothing in the record to indicate what the term "degth control" actualy refersto, nor isthere
any indication in the record that the tria court ever talked to the so-caled "death control”. At a pogt-trid
hearing held on May 20, 1994, Jerome's attorney, Barry Fisher, questioned Judge Evans concerning this
satement, asking if this referred to death pendty attorneysin the Attorney Genera's Office. Thetrid court
responded by saying, "I don't know that ether. | assume. | would think it probably would, yes, sr.” The
trid court never stated that he actudly talked with anyone at the Attorney Genera's Office during the trid,
and there is no evidence in the record that he did so. The mere statement by thetria court referred to by
Jerome, without more, renders this issue meritless.

1217. Furthermore, if in fact the tria court's comment meant that he intended to communicate ex parte with
the attorney generd's office regarding the case, and Jerome's attorneys found this objectionable, then that is
exactly what they should have done, object. The falure to object in the tria court waives this issue for
appeal purposes. Ballenger v. State, 667 So. 2d 1242, 1251 (Miss. 1995); Cole v. State, 525 So. 2d
365, 369 (Miss. 1987); Irving v. State, 498 So. 2d 305 (Miss. 1986).

XXI11. JEROME SMITH'SRIGHTSUNDER MISSISSIPPI AND FEDERAL LAW
WERE VIOLATED WHEN THE STATE FAILED TO PROVIDE HIM WITH AN
INITIAL APPEARANCE, A PRELIMINARY HEARING, OR ANY PRETRIAL
JUDICIAL DETERMINATION THAT THERE WASPROBABLE CAUSE TO CHARGE
AND JAIL HIM IN THISCASE, AND INSTEAD WAITED THREE MONTHS, UNTIL
JEROME WASINDICTED, TO VALIDATE HISARREST AND DETENTION.

1218. Jerome aleges that the record indicates that after his arrest on November 8, 1992, no judicia officer
ever made afinding of probable cause to detain or charge him, and neither an initial gppearance nor a
preliminary hearing was ever held. Rather, he argues, the firgt officid action was the issuance of an
indictment on February 12, 1993. According to Jerome, the lack of an initid appearance and preliminary
hearing violated his right to counsd, his right to be free from unreasonable searches and saizures, and other
condtitutiond rights.

1219. Firg, Jerome's contention that ajudicia officer never made afinding of probable cause for his



detainment is without merit because the record reflects that he was arrested pursuant to an arrest warrant
which necessarily requires such a determination before being issued. See Unif. Crim. R. Cir. Ct. Prac. 1.01.
Jerome's dlegation that he was denied an initia gppearance aso seems to be without merit because within
four days of being arrested he had been found to be an indigent and counsel had been gppointed for him.
Also, both Abram v. State, 606 So. 2d 1015, 1029 (Miss. 1992) and Willie v. State, 585 So. 2d 660,
669 (Miss. 1991), which Jerome cites to support his argument of reversd error, are factudly distinguishable
from the case at bar. In each case the defendant was arrested without a warrant and held without an initial
gppearance. Although ajudge was available, they were detained until after they had given incriminating
statements. In the case at bar, Jerome was arrested pursuant to an arrest warrant and gave no incriminating
satement prior to having an attorney gppointed for him. Furthermore, as the State correctly argues, this
argument has been waived asit was not raised in the trid court. See Thomas v. State, 645 So. 2d 1345,
1348 (Miss. 1994); Freeland v. State, 285 So. 2d 895, 896 (Miss. 1973). Jerome also argues that he
was denied a preliminary hearing, and therefore, his conviction should be reversed.13) He bases his
argument on Avery v. State, 555 So. 2d 1039, 1041-43 (Miss. 1990). Jerome'sreliance on Avery is
misplaced, asit has been overruled by this Court. "[T]his Court's decisonin Mayfield v. State, 612 So. 2d
1120 (Miss. 1992), overruled the decison in Avery and held that once a defendant has been indicted by a
grand jury, the right to a preliminary hearing and dl privileges which atach thereto are deemed waived.”
Williamsv. State, 667 So. 2d 15, 21 (Miss. 1996). Jerome's argument is therefore, without merit.

CONCLUSION

11220. For the reasons st forth above, the Court holds that the conviction of capital murder in this case
should be affirmed. However, because the jury was informed of Jerome's digibility to be consdered for
paroleif given alife sentence, based on this Court's prior holdings, the sentenceisto be reversed and the
case remanded for anew sentencing hearing.

1221.CONVICTION OF CAPITAL MURDER AFFIRMED. REVERSED AND REMANDED
FOR A NEW SENTENCING HEARING.

SULLIVAN AND PITTMAN, P.JJ., AND MILLS, J., CONCUR. McRAE, J., CONCURSIN
RESULT ONLY. BANKS, J., CONCURSWITH SEPARATE WRITTEN OPINION JOINED BY
PRATHER, C.J., AND SULLIVAN, PJ. SMITH, J., DISSENTSWITH SEPARATE WRITTEN
OPINION. WALLER, J., NOT PARTICIPATING.

BANKS, JUSTICE, CONCURRING:

222. | concur in the result reached by the mgority. | write separately to note that | would reach that result
based upon the additiona ground that the trid court abused its discretion in vacating the severance order for
the reasons st forth in my dissenting opinion in Clyde Smith v. State, No. 93-DP-01470-SCT.

PRATHER, C.J., AND SULLIVAN, P.J., JOIN THIS OPINION.



SMITH, JUSTICE, DISSENTING:

1223. On apped of his sentence to death, Defendant Jerome Smith raises the issue that the tria court
committed reversible error when it answered the jury's written question regarding parole during the penalty
phase ddiberations. Additionaly, Smith argues that since he was tried with his brother, Clyde, an habitua
offender, he was prejudiced by the fact that the jury would naturaly want to know his satusin regards to
parole as well. 12 The Mgority is set to agree with Smith's contentions based primarily upon Walter
Williams, Jr. v. State, 445 So.2d 798 (Miss. 1984) and its progeny.

1224. However, in Wiley v. State, 691 So.2d 959 (Miss. 1997), this Court held that atria court had
committed no error in truthfully answering prospective jurors questions regarding parole, and in so doing,
factudly diginguished Williams. Wiley clamed error, because "[t]he record reflects thet the trid judge was
repeatedly questioned by the veniremen during voir dire regarding the possibility of parole in the event that
alife sentence should beimposed.” 1 d. a 961. This Court held:

Mogt of the cases dedling with thisissue have arisen in the context of closng arguments, jury
indructions, or witnessstestimony. See, e.g., Griffin v. State, 557 So.2d 542, 553 (Miss.1990);
Jessie Derrell Williams, 544 So.2d at 798; Williams, 445 So.2d at 813. The State argues that
these cases should be digtinguished, because the tria court in the case sub judice:

... Seadfastly maintained that the sentencing statute Sated that life in prison was the punishment. He
further told the jury not to speculate about what would be done in the future as that was not their
concern in consdering sentence. This Stuation is totdly different than the prosecutor making an
argument that a defendant should be given the death pendty because a sentence of life imprisonment
would result in parole.

The State would submit that thisis not an error requiring reversd of thisthird deeth sentence. The
trial court gave accurate information to the three prospective jurorswho asked questions
regarding parole eigibility. . . Thejury was never instructed to consder parole éigibility in
deter mining the sentence to be imposed.

Wiley, 691 So.2d at 964. In Wiley, this Court refused to extend the Williams andys's, because "[t]he
trial judge followed this Court's ingtructions to not speculate on parole. . . . When further pressured by the
veniremen for amore exact answer, thetrid judge gave atruthful response” 1d.

1225. Wiley is controlling in the case sub judice. Factudly, Wiley and Jerome Smith are very smilar.
Both cases involve questions about parole by jurors without any prompting by the prosecution. Both cases
reved that the tria court gave accurate, truthful responses regarding the law. The only differenceisin Wiley
the question arose before tria during voir dire, and here it was afterwards during sentencing.



1226. More importantly, in the case sub judice, the brothers asked to be tried together. At sentencing, the
trid court answered truthfully when the jury, after three hours of deliberations, asked about the parole status
of Jerome Smith, asfollows:

JURY: Thejury is aware that Clyde Smith has been sentenced in the past with life without parole.
Our quedtion is, if we sentence Jerome Smith to alife sentence, will he be digible for parole?
COURT: Jerome Smith will be digible to be consdered for parole.
/9 Gray Evans, Circuit Judge.

No jury ingruction was given that Jerome Smith would be eigible for parole or that the jury should consider
parole digibility in its ddiberations. Thus, under Wiley, no error was committed by the tria court which
would require reversal.

1227. | respectfully dissent.

1. Because both defendants, the victim, and anumber of witnessesin this case dl have the last name
"Smith", first names will be usad throughout this memo.

2. The victim was not rdated to the defendants.

3. Clyde Wendell Smith appeds his conviction and sentence separately in case number 93-DP-01470-
SCT.

4. Thetrid court did not alow any testimony concerning the aleged rape.

5. Jerome citesto Wilcher v. State, 455 So. 2d 727, 734 (Miss. 1984), cert. denied, 470 U.S. 1034
(1985); Saylesv. State, 552 So. 2d 1383, 1390 (Miss. 1989); and Gangl v. State, 539 So. 2d 132,
135 (Miss. 1989), as supporting authority.

6. Now Uniform Circuit and County Court Rule 9.04.
7. Now Uniform Circuit and County Court Rule 9.05.

8. Neither of these cases support Jerome's argument. Smith concerns the introduction of other crimes
evidence, and in Balfour the prosecutor was in effect "tedtifying” while questioning a witness who
continudly plead the Fifth Amendmen.

9. In none of the cases cited by Jerome did the Court reverse based merely on the prosecution's vilification
of the defendant. Those cases that were reversed were done so on other grounds or because of cumulative
errors.

10. Johnsv. State, 592 So. 2d 86, 90 (Miss. 1991), the only case cited by Jerome in support of this
propogition is not on point. In that case this Court held that the conviction of a co-indictee to the same
offense charged is not competent evidence on the tria of the other. It did not involve an ingance as Jerome



suggests where the jury was told to compare the evidence required for conviction in an unrelated case in
order to determine the legal standard required in the case beforeit.

11. Clyde provides no supporting authority from this State, but instead cites cases from other jurisdictions.
In the cases he does cite, the comments made by the prosecutor were far more egregious than in the case at
bar. In fact in one of the cases cited, Tucker v. Kemp, 762 F.2d 1480 (11th Cir.) vacated on other
grounds 474 U.S. 1001 (1985), the Eleventh Circuit affirmed even though the prosecutor during a capita
sentencing hearing discussed the infrequency of the didtrict atorney's office seeking the degth pendty, stated
persona opinion concerning the defendant's chance for rehabilitation, and commented that a life sentence
would put a burden on the taxpayers.

12. The State utilized amodel or drawing of the town of Sidon for witnessesto use to illugirate their
tesimony.

13. It should be noted that Jerome's co-defendant, Clyde Smith, was given a preiminary hearing, and the
transcript from that hearing reveds that trid court continued Jeromeé's preliminary hearing a the request of
his attorneys because of a prior commitment.

14. As an habitud offender, the jury is alowed to know that alife sentence for Clyde Smith would mean
life-without-parole. See Mackbee v. State, 575 So.2d 16 (Miss. 1990); Turner v. State, 573 So.2d 657
(Miss. 1990).



