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McMILLIN, PJ.,, FOR THE COURT:

1. This caseis an apped from the conviction of John Edwards and Margie Edwards for culpable
negligence mandaughter in the death of their four year old child, who drowned during a camping trip on a
sandbar below Low Head Dam on the Pearl River. We reverse and render.



l.
Facts

2. John and Margie Edwards, together with their three children and a number of friends, went on a
camping and boating excursion in Scott County. The participants set up acamping area on a sandbar on the
Pearl River. They engaged in such activities as swimming and boating and had built a campfire on the
sandbar. Tragicaly, at about 2:00 am., Michael Edwards, the four year old child of the defendants, was
discovered to be missing. The child's body was recovered from the river early the next morning and the
cause of desth was determined to be fresh water drowning.

113. John and Margie Edwards, along with another participant in the outing, Norman Beaugez, were indicted
for culpable negligence mandaughter under Section 97-3-47 of the Missssppi Code of 1972. The
indictment, though meeting the bare-bones provisions of Section 99-7-37 to charge the crime of

mand aughter, sated only that the defendants "did unlawfully, fdonioudy, by culpable negligence, and
without authority of law, kill Michad Wayne Edwards. . . ." Because of the form of the indictment, the
particular facts relied on by the State to substantiate a charge of culpable negligence must be found
elsawhere. We will consider the evidence presented by the State separately as to each of these defendants.

A.
John Edwards

4. Taking the evidence in the light most favorable to the State, the facts reflect only that John Edwards had
left the camping Site to go on a boating excursion in the company of severd other persons. It was during his
absence that the child was discovered to be missing and John Edwards returned only in time to participate
in the futile efforts to locate the boy.

B.
Margie Edwards

5. Taken in the light most favorable to the State, the facts showed that Margie Edwards was, during the
critical times of this case, Stting near the campfire and may have been somewnhat inattentive to the
whereabouts of four year old Michadl Edwards. There was aso evidence presented that other adult
members of the group were taking Michad into the water. All of the State's witnesses agree that the last
time anyone saw Michael, he was being carried in the water on the shoulders of Norman Beaugez. There
was some testimony, though it is was rather vague, that Norman Beaugez then emerged from the water
without Michael being with him. All of the witnesses except one testified that, during thistime, Margie
Edwards was stting near the campfire engaged in conversation with other members of the group. That one
witness testified that Ms. Edwards was, during the time leading up to Michagl's disgppearance, devoting her
attention to her ten year old daughter, who was said to have injured her foot.

C.
Nor man Beaugez

6. At the close of the prosecution's case, the trid court concluded that the evidence was insufficient as a



matter of law to sustain a conviction againgt Norman Beaugez but refused to dismiss asto the parents. In
doing o, the trid court stated that "the only testimony this jury has heard pursuant to thisindictment is that
on this occasion, shortly before the disappearance of the child, the child was on his [Beaugez's] shouldersin
the water, there being no evidence in addition to that other than that one incident.”

.
Discussion

7. Mr. and Mrs. Edwards raise several issues on gppedl, one being that the proof wasinsufficient asa
matter of law to prove their culpable negligence in the degth of their son. Aswe have observed, the
indictment in this case was uninformative as to what action or inaction on the part of these defendants
congtituted the culpable negligence that proximately caused Michagl Edwardss degth. On itsface, such an
indictment would gppear to run afoul of the provisons of Uniform Circuit and County Court Rule 7.06 that
an"indictment . . . shdl be aplain, concise and definite written statement of the essentid facts condtituting
the offense charged and shdl fully notify the defendant of the nature and cause of the accusation;” however,
the atute regarding homicide indictments specificadly permits acharge to be brought in this manner. Miss.
Code Ann. § 99-7-37 (Rev. 1994). Nevertheess, the fact that the State is permitted to charge
mandaughter with conclusory and essentidly fact-free language does not permit the State to convict without
some coherent theory of its case supported by the underlying evidence to support that theory.

8. It isat this point that difficulties begin to emergein this particular case. The State chose not to outline its
theory of culpable negligence prior to beginning to call witnesses since there were no opening Statements. At
the close of the prosecution's case, the State, in resisting amotion for directed verdict, could only argue that
these parents had "the respongbility to shoulder the burden to make sure the child is not out in pitch black
dark at 2:00 o'clock in the morning, swvimming in an areawhere the current gpparently was swift enough to
amogt drag another one of their older children into the water to drown.” The State so suggested that the
failure to require the child to use a flotation device and Mr. Edwardss decison to leave the child on the
sandbar to take a boat ride were aso acts that would support afinding of culpable negligence sufficient to
convict for mandaughter.

9. Thetrid court, in denying these defendants directed verdict motions, said that "[t]o take asmall four
year old child on a sandbar a 2:00 o'clock in the morning and go svimming, with no lights, no safety
precautions, such as life vests or other devices, avare the child could not swim . . ." was enough, in itsdlf, to
create ajury issue on acharge of culpable negligence mandaughter.

1110. The specific acts of negligence attributable to these parents, according to the State's case, did not
changein find summation. The prosecuting attorney could only say that taking this young child on this
excurson near ariver without adequate lighting and without requiring the child to have on aflotation device
was, of itsdlf, such negligence as would rise to the level of crimina culpable negligence.

T11. For the first time on appedl, the State suggests severd dternative acts of negligence that could have
formed the basis for the jury's guilty verdict. They include matters such as the father's fatigue from lack of
deep, participating in boat rides when the pilot of the boat was intoxicated, entrusting the child's care to



members of the group who had been drinking beer, and smply being around a group of people who were
consuming beer. The obvious problem with these aternative theories, beside the fact that they were not
argued to the jury, is that none of them even arguably proximately contributed to the death of Michael
Edwards. Thus, though they may give rise to legitimate cause to cagtigate these parents, they cannot form
the basis to sugtain a conviction of culpable negligence mandaughter.

112. The best clear chance the State had to outline its theory of the case and to define with some certainty
those actions that congtituted the culpable negligence that proximately led to Michael Edwardss death was
in the jury indructions. In fact, such ingtructions were essentid to afair trid, Snceit is the purpose of the
ingructions to inform the jury of the pivota facts on which the issue of guilt must turn and what verdict the
law requires depending on how the jury resolves these crucid issues of fact. Lamar v. Sate, 64 Miss. 428,
1 So. 354, 355 (1887). Again, in its requested ingtructions, the State wholly failed to articulate a coherent
fact-based theory of culpable negligence. None of the ingtructions even purport to set forth any specific act
or fallure to act by either of these defendants that would, if established by the proof, support afinding of
culpable negligence. Ingteed, the jury was merely given a definition of culpable negligence in the most
genera terms and then told thét, if they concluded that the defendants caused Michad's desth by culpable
negligence, it was their duty to convict.

1113. We conclude that, beyond question, the ingtructions offered to the jury in this case were s defective
asto deny Mr. and Mrs. Edwards a fundamentdly fair trid. Though the tria court is entitled to rely upon
counsd for the State and the defense to present proposed ingtructions that accurately inform the jury asto
what facts are being submitted to it for resolution and what result the law requires depending upon how the
jury resolves those criticd facts, ultimately the respongibility for properly ingtructing the jury lies with the trid
court. Newell v. Sate, 308 So. 2d 71, 78 (Miss. 1975). The sparse ingtructions given in this case, setting
"culpable negligence’ as the standard to convict, but never identifying what specific actions or inactions by
these defendants could legally rise to the leve of such crimina negligence, left the jury to the widest fidd of
speculation as to whether these parents' cul pable negligence caused the deeth of their child. The State's
argument on gpped, in itsdf, points out the problem with the manner in which this case was tried. By
offering what is, in essence, a grab bag of possbly negligent acts and suggesting that any one or more of
these parentd failings would support afinding of culpable negligence, the State exposes the danger that this
verdict could very well be amply an amagamation of different views by separate jurors rather than the
unanimous verdict necessary to convict in acrimina case. Some jurors may have decided that the absence
of adequate lighting demonstrated the negligence. Some could have concluded that the failure to require the
child to wear aflotation device was the triggering act of negligence. Others could have felt that evidence that
the child was exposed to an environment where dcoholic beverages were being consumed judtified
conviction.

114. It is evident that the State, in this case, lacked a cohesive theory of what particular action or inaction
by these defendants condtituted culpable negligence. Instead, the State was content to use every available
bit of evidence to cast this outing in the worst possible light and then submit the issue of the parents crimina
culpability to an essentialy uningtructed jury in way that permitted -even required - the jury to resolve the
difficult issues guided by nothing more than their own ingincts and emotions. Such ameans of imposing
crimind liability on a person does not comport to the strict standards necessary to deprive a person of his

or her liberty.

1115. We find these instructions so deficient on their face asto require us to note them as plain error which



would require reversd.

1116. The only issue, then, before us is whether, under any rationa theory, the State presented sufficient
evidence to get this case to the jury. If so, our duty would be to reverse and remand for anew trid at which
the jury would, hopefully, be better instructed on those particular facts that the State relied on to
demondtrate the crimina negligence of these defendants. On the other hand, if thereis no theory of
negligence that can be articulated that would, even if the facts to establish this purported negligence could
be proven beyond a reasonable doubt, support acrimina conviction, then the failure of the State's case
would be more basic than the unsatisfactory manner in which the jury was ingtructed, and our duty would
be to reverse and render.

117. On the largdly undisputed facts of this case, we are satisfied that the only possible theory of negligent
behavior on the part of these parents that could give riseto afinding of crimind culpability would be the
very act of bringing the child on this excursion in the first place. In essence, the theory would be based on
the proposition that the overdl stuation was so inherently dangerous that, once having exposed the child to
the inherent risks in such an outing, no safety precautions subsequently undertaken would be sufficient to
relieve the parents of crimind responghility in the event something untoward happened to the child.

118. In Scott v. State, the Missssppi Supreme Court defined "culpable negligence” as "that degree of
negligence or cardessness which is denominated as gross negligence and which congtitutes such a departure
from what would be the conduct of an ordinarily careful and prudent man under same circumstances asto
furnish evidence of indifference to consequences™” Scott v. Sate, 183 Miss. 788, 185 So. 195, 196
(1938). In Campbell v. State, the supreme court said that culpable negligence involved the "conscious and
wanton or reckless disregard of the probabilities of fatal consequences to others as the result of the willful
crestion of an unreasonablerisk.” Campbell v. State, 285 So. 2d 891, 893 (Miss. 1973) (citations

omitted).

119. This Court is of the opinion that the mere act of taking a child on acamping excurson to an area by a
river does not, of itsdf, demongrate such an indifference for the safety of the child asto riseto the leve of
culpable negligence for purposes of a crimina mandaughter charge. Neither do we conclude that
demondrating the close proximity of theriver to the camping arealis enough, sanding aone, to crimindize a
custodiad parent's failure to require that parent's children to wear aflotation device.

120. Thus, asto John Edwards, we are left with the proposition that he departed the campsite, leaving his
son in the apparent care and control of the child's mother and returned a short time later to discover thet, in
his absence, aterrible but largely unexplained tragedy had occurred. There smply is no conceivable
argument that can be advanced that Mr. Edwardss ection to entrust the physica care of Michael
Edwards to the child's mother while he went on a brief excurson in aboat was an act of culpable
negligence that proximately caused Michad Edwardss degth. This Court is of the opinion that the proof in
this case quite dramaticdly falls short of being sufficient to sustain John Edwardss guilty verdict and we
reverse and render the judgment entered on the jury’s verdict.

121. Asto Margie Edwards, the proof, taken in the light most favorable to the State, indicates that she was
content to entrust the care of her four year old son to another adult member of her group, Norman Beaugez,
and that Beaugez had taken Michaegl onto his shoulders and waded out into the river. Thereis no evidence
that Beaugez was intoxicated or, in any other way, unfit to temporarily tend to the childs welfare. Again, this
Court is satisfied that this act of entrustment of the care of the child to another person, absent some



evidence clearly demondrating its inadvisability, cannot by any logica argument be said to condtitute such a
reckless indifference for the well-being of the child asto expose Ms. Edwardsto crimind ligbility smply
because, under circumstances that have yet to be fully explained, the child mysterioudy disappeared and
was discovered, hours later, to have drowned.

122. The State, in addition to presenting evidence that might at least arguably point toward some coherent
theory of culpable negligence on the part of one or both of Michael Edwards's parents, perssted in injecting
into the trid evidence that some members of the group were drinking acoholic beverages and that the group
was S0 boisterous in its conduct that a nearby fishing enthusiast became disgusted by the group's conduct
and felt compelled to move to anew location. Certainly, this evidence may have served the purpose of
prejudicing these defendants in the eyes of the jury, but asto the centrd issue of this case, such evidence
had essentidly no probative value. There was absolutely no evidence that either defendant (or Norman
Beaugez) had ingested any dcohol, much less such an amount asto impair any of these individuas ability to
function. There was no evidence that intoxication or impairment of any other member of group contributed
in any way, directly or indirectly, to the drowning of Michadl Edwards.

1123. The death of Michagl Edwards by drowning was a tragic occurrence. Others, with the benefit of
hindsght, can eadly point to any number of precautions that, had they been indituted, might have spared this
young child'slife. There is, unquestionably, some degree of blameworthiness that must attach to these
defendants decision to expose Michadl to those risks of injury that were inherent in this outing. However, to
say that the decison to attend this event and take Michael and his sblings demongtrated such areckless
indifference to Michad's welfare as to impose crimina sanctions againg these parents is quite ancther thing.
We are satisfied that these convictions may not be permitted to stand.

124. THE JUDGMENT OF THE CIRCUIT COURT OF SCOTT COUNTY ISREVERSED
AND RENDERED. COSTSOF THISAPPEAL ARE ASSESSED TO SCOTT COUNTY.

BRIDGES, C.J., THOMAS, P.J., COLEMAN, DIAZ, KING, AND SOUTHWICK, J3J.,
CONCUR. LEE, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY PAYNE,
J. IRVING, J., NOT PARTICIPATING.

LEE, J, DISSENTING:

1125. Finding the mgority opinion to bein conflict with a prior decision of the Missssppi Supreme Court, |
respectfully dissent. It is my opinion that the mgority isincorrect in holding that the State of Missssippi
failed to articulate a cohesive fact-based theory of culpable negligencein this case.

126. The mgority asserts that the State failed to prove its case of culpable negligence mandaughter since it
did not demondtrate that a specific act or failure to act on the part of John and Margie Edwards caused the
death of their four-year-old child, Michael Edwards. There is no question that the evidence is conflicting as
to how the drowning occurred. However, such evidence is not necessary to establish guilt based on
culpable negligence in this State. Jones v. Sate, 678 So. 2d 707, 710 (Miss. 1996). In that case, where
the facts were not clear asto how cocaine was found in the system of an deven-month-old child, the court
found that it was the presence of the substance in the child's system and not necessarily the way in which it
got there that evidenced culpable negligence. It follows that this "terrible but largely unexplained tragedy,” as
described in the mgority opinion, need not necessarily be explained in order to establish guilt on the part of
the Edwards on the basis of culpable negligence and that the State is not thus required to prove that a



specific act or falure to act by the parents actualy caused the deeth of their child.

127. The mgority found that the problem with the State's case is that by offering "a grab bag of possibly
negligent acts and suggesting that any one of these parenta failings would support afinding of culpable
negligence, the State thereby exposes the danger that the verdict could be an amagamation of different
views by separate jurors rather than a unanimous verdict that is necessary to convict in acrimina case” The
flaw in this reasoning is that the State was not offering these negligent acts as evidence of acts that
specificaly caused the child to drown. Rather, these negligent acts and failures to act were offered as
evidence that the environment at this outing was one encumbered with risks and dangers cregting aripe
Setting for atragedy such as the one that actualy did happen.

1128. It was a reasonable probability and should have been anticipated that in such an environment a four-
year-old child could not only fall into or enter the water but so be unretrievable for rescue and drown asa
result. The Edwards recklessy disregarded this risk and the probability of fata consequencesto their child
asareault of thar having willfully placed him in an environment that they themsdlves created for him. This,
according to Campbell v. State, 285 So. 2d 891 (Miss. 1973), constitutes culpable negligence. In that
case the Missssppi Supreme Court stated that culpable negligence involved "the conscious and wanton or
reckless disregard of the probabilities of fata consequences to others as the result of the willful creation of
an unreasonable risk." Campbell, 285 So. 2d at 893.

1129. | do agree with the mgjority that the mere act of taking a child on acamping excurson to an areaby a
river does not, in and of itsdf, demongtrate such an indifference for the safety of achild asto riseto the
level of culpable negligence. | dso agree that the close proximity of the river to the camping area, Sanding
aone, is not enough to crimindize the parents falure to require that the child weer afloatation device. It is
another matter, however, to take afour-year-old child who cannot swim on such an excursion, where heis
awakened from deep at the river's edge at 2:00 in the morning by teenagers to be taken into the water for
"horseplay™ in the darkness with no floatation device and with no adult assuming the responsibility of
supervison, where the river has a strong current and an intoxicated driver is operating a boat in the area.
With these factors added, it is no wonder that Michagl Edwards mysteriously disappeared.

1130. The mgority opinion states that “the only possible theory of negligent behavior on the part of the
parents that could giveriseto afinding of crimind culpability would be the very act of bringing the child on
thisexcurson in the firgt place. This would be based on the proposition that the overdl Situation was o
inherently dangerous that, once having exposed the child to the inherent risks in such an outing, no safety
precautions subsequently undertaken would be sufficient to relieve the parents of crimina respongibility in
the event something untoward happened to the child." The problem here is that there is no evidence that any
safety precautions whatsoever were undertaken by the parents. The use of afloatation device done, even
onethat did not conform to regulatory standards, dl other circumstances being the same, could have
indicated that Michadl's safety was regarded at |east to some degree. Thisin itsdf could have been evidence
that the Edwards were not guilty of culpable negligence under the definition in Campbell. It could dso have
provided evidence that there was not atotal indifference to consequences o that the parents would not
have been congdered guilty of culpable negligence according to the definition given in Scott v. State, cited
in the mgority opinion. Had there been evidence clearly showing that an older child, such as fifteen-year-old
Victoria Diamond, had been explicitly asked to supervise the child so that the parents could vist with others
for awhile or go on aboat ride, as they did, such could aso have indicated some regard for Michael's
safety. However, the evidence does not show this. Michael Edwards was only four years old and was



referred to as "the baby" in the testimony of two witnesses. An ordinarily careful and prudent person knows
that taking one's eyes off achild of this age for even amoment is opportunity for mischief. Thisiswhy areas
housing young children are often "childproofed,” to minimize the likeihood that an accident will hgppen. This
environment was hardly "childproofed” to any degree, rather, it dl but insured fatd consegquences and the
mother did not thus have the luxury of being able to turn her back on Michadl for amoment for any reason
without being found culpably negligent.

131. Asto the culpability of John Edwards, the court found him to be absolved of any fault because he went
on aboat ride and entrusted the care of the child to the child's mother. The Mississippi Supreme Court in
Campbell, 285 So. 2d at 894 (citing State v. Fennewald, 339 SW. 2d 769 (Mo. 1960)), stated that
where two drivers were racing automobiles, they entered into such an agreement with a common design to
commit an act dangerous to the lives of others, and they did so cardesdy, recklesdy, and fdonioudy with
culpable negligence. Campbell, 285 So. 2d at 894 (citing Jacobs v. Sate, 184 So. 2d 711
(FHaApp.1966)), found that the active participants were al guilty of the crimina act which caused the death
of the innocent party even though only one participant actualy drove the car that killed the bystander. It is
therefore my opinion that both John Edwards and his wife, Margie Edwards, were responsible for taking
Michadl to the campout and exposing him to the risks that ultimately led to his death without having taken
any precautions to show regard for his safety. For these reasons, | respectfully dissent.

PAYNE, J., JOINSTHIS SEPARATE WRITTEN OPINION.



