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SMITH, CHIEF JUSTICE, FOR THE COURT:
q1. Judin Underwood was indicted by a grand jury in Madison County, Mississippi, in
1994. He was charged with the February 15, 1994, capitadl murder of Virginia Ann Harris while
engaged in the commission of the crime of kidnapping in violation of Miss. Code Ann. § 97-3-
19(2)(e) (Supp. 1993). Underwood's tria began on May 22, 1995. On May 24, 1995, a jury

convicted hm of capital murder. On May 25, 1995, he was sentenced to death. Underwood



filed a motion for judgment notwithstanding the verdict or, in the dternative, a motion for new
trid on June 2, 1995. Both motions were denied on July 24, 1995.

92. Underwood then made a direct appea to this Court to consider the following ten issues

on direct apped:

l. Whether the Trial Court Erred in Quashing the Indictment on the
Ground That Underwood Was at the Time and During Commission
of the Offense Suffering from I nsanity;

. Whether the Prosecution Strikes for Cause of Jurors Based Solely
upon Their Views on Capital Punishment Systematically Excluded
Blacks from the Jury and Violated Underwood’'s Right to a Fair
Trial;

[Il.  Whether the Trial Court Erred in Admitting the Involuntary
Confession of Underwood into Evidence in Violation of the Fifth
and Sixth Amendmentsto the United States Congtitution;

IV.  Whether the Trial Court Erred, in Violation of the Congitutional
Rights of Appédlant, in Allowing into Evidence a Statement Made
by Appdlant Underwood That the State upon Charging Him with
Burglary Would Subsequently Charge Him with the Murder of the
Victim;

V. Whether the Prgudicial Effect of the Introduction of the Videotape
of the Crime Scene Depicting the Victim's Body Outweighed the
Tape s Probative Value;

VI.  Whether the Prgudicial Effect of the Introduction of Numerous
Gruesome Photographs Outweighed Their Probative Value and
Congtitutes Reversible Error by the Lower Court;

VIlI. Whether the Jury’'s Finding That the Victim Was Kidnapped by
Appdlant Was Against the Overwhedming Weight of the Evidence
and Was Not Established Beyond a Reasonable Doubt;

VIIlI. Whether the Court Erred in Not Granting I nstruction D-4;

IX.  Whether the Court Erred in Refusing to Grant Instruction D-3;



X. Whether the Application of the Death Penalty Is Discriminatorily
Applied to African-Americans in Violation of the Due Process
Clause and Equal Protection Clause of the Fourteenth Amendment.

113. On February 12, 1998, Underwood's conviction and desth sentence were affirmed by
this Court. See Underwood v. State, 708 So. 2d 18 (Miss. 1998). The satement of facts
contained in that opinion is sufficient, and we adopt it here for reference purposes.
14. Underwood then sought rdief by filing a petition of certiorari with the United States
Supreme Court raisng a single question:

Whether the “especidly heinous arocious, or crud” aggravaing circumstance

of the Missssppi capital sentencing datute, as re-defined on an ad hoc case-

by-case bass by the Misissppi Supreme Court, violates the Eighth and

Fourteenth Amendments to the United States Congtitution.
The United States Supreme Court returned the petition with indructions to file an affidavit of
indigency and refile the petition within sixty days. The petition was never refiled.
5. On or about February 15, 1999, a “pro se’ petition for post-conviction rdief was filed
with this Court. The State filed a motion to remand the case to circuit court for gppointment
of counsd. On February 18, 1999, this Court remanded the case to the Circuit Court of
Madison County for appointment of counsd. On April 5, 1999, the State moved to dismiss
the post-conviction motion. The Court denied that motion on April 12, 1999. On April 23,
1999, the Circuit Court of Madison County appointed Bentley Conner, and Water Wood, as
counsd. Five motions for time were filed by counsd and on November 23, 1999, counse for

Underwood moved to withdraw based on lack of qualifications to handle a death pendty post-

conviction and requested the brifing schedue be suspended pending dispostion of the



motions to withdraw. On December 7, 1999, this Court entered an order suspending the
deadlinesin this case, pending digpogtion of the motions to withdraw.
T6. On December 21, 2000, this Court entered an order finding counsel should bedlowed
to withdraw. The Court aso noted the passage of legidation credting the Office of Capitd
Post-Conviction Counsd and the amendment of M.RA.P. 22 deding with procedures in desath
pendty post-conviction matters. The Court ordered James Craig, as counsd for Underwood,
to file a satus report according to Rule 22. Craig filed the status report as ordered on January
5, 2001.
q7. On March 7, 2001, this Court entered an order formally appointing Craig as counsd for
Underwood and directing that the post-conviction application be filed within 180 days of the
order. On July 29, 2003, Underwood filed with this Court, a motion for an extenson time
within which to file an amended and redtated post-conviction petition. Presding Justice
Wadler subsequently granted Underwood's motion and further ordered that the amended
petition was to be filed on or before October 27, 2003. On October 27, 2003, Underwood
filed a motion with this Court requesting an additiond extenson of time. Chief Jusice Smith
subsequently granted Underwood's motion and ordered the amended petition to be filed on or
before October 22, 2004. The amended and restated gpplication for leave to file motion to
vacate conviction and sentence was eventudly filed with this Court on October 26, 2004.
Underwood's petition raises the following issues.

l. Failure to Raise Batson Claim.

. Failureto Utilize Expert Assistance.



[11.  Failureto Object to Comment on Petitioner’s Exercise of His
Privilege Againgt Sdlf-incrimination.

IV.  Ineffective Representation with Respect to Suppression Hearing.
V. Failureto Submit Felony-mandaughter Instruction.

VI.  Failureto Challenge“ Especially Heinous, Atrocious or Cruel
Aggravating Circumstance.

VIl. Failureto Investigate Guilt Phase | ssues.
VIIl. FailuretoInvestigate Mitigation Evidence.

IX.  TheMississippi Supreme Court’s Proportionality Review
Violated Petitioner’s Eighth and Fourteenth Amendment Rights.

118. The State filed its response on February 18, 2005.

19. We find that Underwood failed to file his amended petition on or before October 22,

2004, as ordered by this Court. Thus, this matter is procedurdly barred due to Underwood's

noncompliance with this Court's order. Nevertheless, dternatively we will ill address the

merits of each issue raised in the present apped.

710. After due consideration, we find that Issues I-VIII, dl deding with ineffective assstance

of counsd, are without merit. We further find no merit as to Issue IX, Proportionaity Review,

under the Eighth and Fourteenth Amendments to the United States Condiitution.  Accordingly,

we hod that Underwood's Petition for Post-Conviction Relief is without merit and is denied.
ANALYSIS

11. Issues | - VIII of Underwood's petition dl clam tha the defense counsd rendered

ineffective assdance of counsd during the trid. In conddering cdams of ineffective



assstance of counsd, this Court follows the standard provided in Strickland v. Washington,

466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984):

‘The benchmark for judging any daim of ineffectiveness [of counsd] must be
whether counsd's conduct so undermined the proper functioning of the
adversaria process that the trid cannot be rdied on as having produced a just
result” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80
L.Ed2d 674 (1984). A defendant must demondrate that his counsd’s
performance was deficdent and that the deficiency prgudiced the defense of the
case. Id. a 687, 104 S. Ct. 2052. ‘Unless a defendant makes both showings, it
cannot be said that the conviction or desth sentence resulted from a breskdown
in the adversary process that renders the result unreliable” Stringer v. State,
454 So. 2d 468, 477 (Miss.1984) (citing Strickland v. Washington, 466 U.S.
a 687, 104 S. Ct. 2052). The focus of the inquiry must be whether counsd’s
ass stance was reasonable considering al the circumstances. Id.

Judicid scrutiny of counsd’s performance must be highly deferentid. (citation
omitted) ... A far assessment of attorney performance requires that every effort
be made to diminae the didorting effects of hindsight, to reconstruct the
circumstances of counsd's chalenged conduct, and to evauate the conduct
from counsd's perspective a the time Because of the difficulties inherent in
meking the evauation, a court mug indulge a strong presumption that counsdl's
conduct fals within the wide range of reasonable professonal assstance; that
is, the defendant must overcome the presumption that, under the circumstances,
the chalenged action ‘might be consdered sound trial strategy.” Stringer, 454
S0.2d at 477 (citing Strickland, 466 U.S. a 689, 104 S. Ct. a 2065). Defense
counsel is presumed competent.

Knox v. State, 901 So. 2d 1257, 1261-62 (Miss. 2005).

12. To determine the second prong of prejudice to the defense, the standard is "a reasonable
probability that, but for counsd's unprofessond errors, the result of the proceeding would
have been different.” Mohr v. State, 584 So. 2d 426, 430 (Miss. 1991). This means a
“probability suffident to undermine the confidence in the outcome” 1d. The question here
is “whether there is a reasonable probability that, absent the errors, the sentencer—including

an gppellate court, to the extent it independently reweighs the evidence-would have concluded



that the balance of the aggravating and mitigating circumstances did not warrant death.”
Strickland, 466 U.S. at 695, 104 S. Ct. at 2068.
113. There is no conditutiona right to errorless counsel. See Cabello v. State, 524 So.2d
313, 315 (Miss.1988); Mohr v. State, 584 So.2d at 430 (right to effective counsel does not
entitle defendant to have an attorney who makes no mistakes at tria; defendant just has right
to have competent counsd). If the post-conviction application fails on either of the Strickland
prongs, the proceedings end. Neal v. State, 525 So. 2d 1279, 1281 (Miss. 1987); Mohr v.
State, 584 So. 2d at 430. Therefore, we will examine Issues | - VIII using the standards for
ineffective assstance of counsd et forth above.

|. Failureto RaiseBatson Claim.
14. Underwood argues the prosecution in this case exercised its peremptory challengesto
in order to diminate African-American jurors from the venire. In addition, he charges that
during the trial his counsd did not preserve or raise any objection to the prosecution’s
chdlenges under Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986),
and that counsdl’ s failure to do so congtituted ineffective assistance of counsel.
115. The Court in Batson stated that the same equa protection principles that apply to the
sdection of venire dso “govern the State’'s use of peremptory challenges to strike individua
jurors from the petit jury.” 1d. This prohibits the prosecution from excluding members of the
defendant’s race from the jury based solely on their race. In order for the defendant to make
a prima fade case of purposeful discrimination, he must meet the burden laid out by the

Batson Court. He must show that (1) he is a member of a cognizable racial group, (2) that the



prosecutor has exercised peremptory chalenges to remove members of the defendant’'s race
from the venire and (3) such facts “and any other rdevant circumstances raise an inference’
the prosecutor used those peremptory chalenges to exclude potentid jurors based on account
of their race. 1d. at 80.

116. Underwood is clearly a member of a cognizable racia group. However, as the State
correctly points out here, Underwood has not presented any evidence (such as jury lists or
affidavits) to support this particular dam or given any explanation as to their absence from the
pleading. In their response, the State cites Bishop v. State, 882 So. 2d 135, 146 (Miss. 2004),
which hdd: “[flhe State argues that this issue mugt be summaily dismissed because Bishop
faled to dlege, with specificity, facts showing ineffective assstance of counsd. This Court
agrees. Bishop's dlegaion of ineffective assstance of counsd ‘lack[s] the specificity and
detail required to establish a prima facie showing.”” Ford v. State, 708 So. 2d 73, 75 (Miss.
1998) (citing Smith v. State, 434 So. 2d 212, 219 (Miss. 1983); Miss. Code Ann. §§ 99-39-
11(2) and 99-39-9(1)(c)). See also Wilcher v. State, 863 So. 2d 719, 742 (Miss. 2003).
Underwood has faled to do this; hence he has not meet the burden of proof set forth in Batson.
17. As previoudy noted, a the beginning of this andyss, Peitioner is actudly daming
ineffective assstance of counsd. “To edablish a clam for ineffective assstance of counsd
a petitioner must prove tha under the totaity of drcumstances (1) the counsd’s performance
was ddfident and (2) the deficdent performance deprived the defendant of a far trial.” Berry
v. State, 882 So. 2d 157, 161 (Miss. 2004) (citing Strickland v. Washington, 466 U.S. at

687). Since Underwood has not shown specific facts or affidavits which establish that the



prosecution’s peremptory chdlenges were raciadly motivated, there is no evidence that
counsd’s lack of action condtituted ineffective assstance of counsd. Underwood's clam is
not meritorious.
. Failureto Utilize Expert Assistance.

918. During the initid phase of the murder tria, Underwood's defense counsel stated that
Underwood was incompetent to stand trid and filed a motion for appointment of an
independent psychiatris.  The circuit court sent Underwood to the Mississippi State Hospital
at Whitfield for examination by mental hedlth experts. Underwood v. State, 708 So. 2d at 25.
After the hearing, the circuit court determined that Underwood's motion for psychiatric
assstance should be granted and ordered that he be evaluated by a psychiatrist at the Region
8 Mental Hedth Center of Madison County. 1d. However, no report from that facility was ever
tendered to the Court. Id. Underwood claims that because no report was given to the court,
this Court found the gppellate claim of incompetence to be without merit. I d. at 27.

19. Citing Brown v. State, 749 So.2d 82, 90-91 (Miss. 1999), Underwood claims that
falure to utilize expert assistance may be grounds for vacating a death sentence. In Brown,
relief was granted due to the fact that no mitigation evidence from a psychological expert was
provided to the jury. Id. a 93. However, this cae is diginguished from Brown since
Underwood was given a menta evauation by the Misssdppi State Hospitd and was found

competent to stand trid. Underwood, 708 So. 2d at 25. Therefore, a report was furnished to

the court to determine competency. Brown was never given a psychologicad evauation.



920. In its response, the State again refers to this Court’s ruling in Bishop mantaning thet
Underwood has not supported his dams with suffident evidence, in violation of Miss. Code
Ann. 8 99-39-9. The State also asserts that the present counsel has had ample time to produce
such supporting evidence but has failed to do so.

921. Underwood has not shown specfic facts or dfidavits establishing that histrid
counse’s lack of action condituted ineffective assstance of counsd. His rdiance on the
outcomein Brown is misplaced for the reasons stated above. Thisissue iswithout merit.

[Il. Falure to Object to Comment on Petitioner’s Exercise of His
Privilege Against Self-incrimination.

922.  Underwood did not testify at the trid nor did the defense counsel call any witnhesses
during the quilt phase of the trid. During cloang arguments, the prosecution stated: “do not
divert yoursdves from the uncontradicted facts that came into this courtroom from those 15
witnesses who came in here and from witnesses who, now, they put on tria.”

123.  Underwood argues that this statement brought attention to the fact he did not tedify,
in violaion of his conditutiond right againg sHf-incrimination.  Griffin v. California, 380
U.S. 609, 85 S. Ct. 1229, 14 L. Ed. 2d 106 (1965). Therefore, defense counsel rendered
ineffective assistance by faling to object or move for mistrid during the prosecution’s closing
aguments. It is adso argued that falure to rase this issue on apped aso condituted
ineffective assstance of counsd. Since the issue of the prosecution’s closng arguments was
not brought at trid or on apped, the substance of this dam is procedurdly barred. Miss. Code
Ann. § 99-39-21 (1) (Supp. 2004) provides.

Falure by a prisoner to raise objections, defenses, dams, questions, issues or
errors dther in fact or lav which were capable of determination at trial and/or

10



on direct apped, regardless of whether such are based on the laws and the

Condtitution of the state of Missssippi or of the United States, shal condtitute

a waver thereof and shdl be proceduraly barred, but the court may upon a

showing of cause and actud prejudice grant relief from the waiver.
However, we will address the issue of ineffective counsd as it pertains to the clam. The State
cites Howell v. State, 860 So. 2d 704 (Miss. 2003), regarding dams based upon comments
on the falure to tedtify. Howell notes that atorneys are given “wide lditude’ in developing
thar dodng aguments and there is an inheent difference between a commet on the
defendant’s falure to testify and a comment on the falure to put on a successful defense.  1d.
a 751-52. The State charges that the comment was nothing more than a comment on the lack
of defense o it was not objectionable.
924. The prosecution's statement during closing arguments was merely a comment on the
State's witnesses, thar testimony and the lack of defense put on by their opponent. There is
no mention of Underwood a dl. On this issue, Underwood again has falled to establish
evidence of deficent performance by his defense counsd or a resulting prgudice.  Therefore,
thisissue is without merit and fails.

IV.  Ineffective Representation with Respect to Suppression Hearing.
125.  While Underwood acknowledges that defense counsd adequately challenged the written
datement taken from him regarding the aime with which he was charged, it is argued that
counsd’s falure to have Underwood testify at the suppresson hearings was evidence of
ineffective assistance of counsd.  Underwood further contends counse was ineffective on

appeal to contend that the invocation of counsd on the burglary charge required suppression

of al subsequent statements.

11



126. The State argues that Underwood dready raised a clam regarding suppresson on his
confesson on direct appea. This Court decided the dam agang him holding that his
condtitutiona rights were not violated snce he understood his rights and spoke voluntarily with
law enforcement. See Underwood, 708 So. 2d at 30-31.

127. The State questions the credibility of Underwood's clam since there is no record that
he requested the presence of an attorney during questioning. In fact, the two officers present
gave sworn tesimony that Underwood did not request an attorney during the burglary
interrogation. The State dso chdlenges Underwood's claim that he told his attorney he
requested counsd during interogation.  The Sate infers that any attorney would recognize
such a clear violation of a defendant’s conditutiond rignt had it been brought to his attention.
928. There is nothing in the record to explain why Underwood's counsel did not allow him
to tedtify during the suppresson hearing. The decison may have been a ddiberate trid
drategy. It is likey that defense counsd knew there would be credibility issues with
Underwood's tesimony. This Court does not like to “second guess’ an attorney’s tria
drategy. See Mohr v. State, 584 So. 2d a 430. When evaluating the overal performance of
counsd, it must be consdered that counsd makes drategic discretionary decisons including
whether or not to file certain motions, cal certain witnesses, ask certain questions, or make
certain objections. See Cole v. State, 666 So. 2d 767, 777 (Miss. 1995). There is aso a strong
presumption that the attorney's performance was within the wide range of reasonable,

professiona, and acceptable conduct. See Leatherwood v. State, 473 So. 2d 964, 968-69

(Miss. 1985).

12



929. Agan, Underwood has faled to obtan any evidence, such as an affidavit, confirming
that triad counsd had this information and falled to act on it. Thus, the record does not
establish that counsd’ s actions were deficient.

130. Even if counsd’s action were deficient in any manner, Underwood has failed to show
any resulting prgudice.  Even if adlowed to testify regarding his request for counsd, the
credibility of his satement versus the statements of the two police officers would have been
a matter for the court to decide. “The drcuit court Sts as a fact finder when determining
voluntariness of a confesson, and its determination will not be reversed unless manifesly
wrong.” Horne v. State, 825 So. 2d 627, 639 (Miss. 2002) (cting Blue v. State, 674 So. 2d
1184, 1204 (Miss. 1996)). Since the court dlowed the confesson to dand, it is unlikely
Underwood's statement that he requested counsel would have convinced the court to rule

otherwise. Therefore, Underwood' s claim is without merit.
V. Failureto Submit Felony-M andaughter Instruction.

131. Defense counsd submitted “heast of passon” mandaughter ingtructions to the circuit
court (Ingtruction D-4). That indruction was denied by the circuit court and on gpped, this
Court affirmed the denid of that ingtruction. Underwood, 708 So. 2d at 36. Underwood now
dams defense counsd should have aso submitted an indruction on the felony-mandaughter
Satute that was then in effect. Miss. Code Ann. § 97-3-27.! He dams the failure to offer this

indruction was ingffective assistance of trid counsd, as was the fdlure to raise the issue on

1 Underwood mistakenly refers to the felony-manslaughter statute in his petition as Miss. Code
Ann. § 97-5-39(2). The correct statute appears above and went into effect on August 23, 1994.

13



aoped. He agues if the jury bdieved the entirety of his dleged statement, it would have

concluded the killing occurred as the result of arequest for asssted suicide.

132. The State asserts that Underwood's theory of the case is an “unbelievable scenario” and
that it is unlikdy the jury’s outcome would have changed. The State accuratdy notes that this
Court has dready hdd on direct apped tha teking Underwood's confesson as true would
support a conviction of murder.  “A lesser-incdluded offense indtruction is gppropriate only in
those cases where a jury could find the defendant not guilty of the principal charge but guilty

of a lesser offense” Brown, 749 So. 2d a 89 (citing Evans v. State, 725 So. 2d 613, 664

(Miss. 1997); Davisv. State, 684 So. 2d 643, 656-57 (Miss. 1996)).

133. Thisdam lacks merit.

VI. Falure to Challenge “Especially Heinous, Atrocious or Crud”
Aggravating Circumstance.

134. Underwood dleges that snce defense counse did not object to the jury ingtruction with
respect to the “especidly heinous, atrocious or crud” aggravating circumstance, nor raise the
issue on gpped, this condituted ineffective assstance of counsd. This argument is based on
the lack of evidence of how long the victim lived after being shot.

135. Underwood cites the concurring in part and dissenting in part opinion of Jusice
Blackmun in Clemons v. Mississippi, 494 U.S. 738, 755-74, 110 S. Ct. 1441, 1452-62, 108
L. Ed. 2d 725 (1990), which concluded that this aggravator was conditutionally invalid because
it was gpplied without limitation in Missssppi.

136. In its reply, the State makes mention of this Court’s review of this issue upon direct

appeal. In that opinion, this Court noted that the length of the victim's life and her

14



consciousness is not “dispositive on appeal.” Underwood, 708 So. 2d at 40. “Judtice demands
that the focus remain drictly on the defendant. Underwood's culpability can only be measured
by his own mentd state and actions” 1d. at 39.
137. This Court held that the jury properly found the murder to be especialy heinous,
atrocious and cruel. 1d. There was substantia evidence to support the sentence based on the
aggravating factors, induding the fact that the murder was committed during the course of a
kidnapping.
1138. Thus, Underwood's trid counsel was not deficient in failing to object to theingruction.
Additionally, there is dso no proof submitted by Underwood that the outcome of the jury
verdict would have been different had his defense counsd objected. This clam is without
merits.

VIl. Failureto Investigate Guilt Phase | ssues.
139. Underwood contends that dthough defense counsel argued at tria that someone other
than Underwood murdered Mrs. Harris, counsd did not conduct his own investigation into that
theory. Underwood argues that the failure to do so condituted ineffective assstance of
counsd.
140. Agan, the State points out that Underwood submitted no affidavits or facts to support
his dam. The State cites Puckett v. State, 879 So. 2d 920, 936-37 (Miss. 2004), where the
defendant offered nothing in the way of proof that his defense counsd was ineffective other
than a conclusory dlegation and this Court found the lack of evidence fatd to the clam. The
State, also referring to Bishop, contends that the Underwood's dlegation that counsd failed
to invedtigate a defense theory lacked the “specificity and detal” necessary to establish a prima

15



fade showing of ineffective assistance of counsdl. 882 So. 2d at 146. This issue is without
merit.

VIIl. FailuretoInvestigate Mitigation Evidence.
41. Underwood clams that defense counse did not conduct an investigation intothe
datutory mitigding circumstances under Missssppi law  or invesigae aty non-statutory
mitigating circumstances. Underwood aso notes that counsdl’s failure to use a mentd hedth
expet to asSg in the invedigation of mitigating crcumstances conditutes ineffective
assstance of counsd.
42. The State argues that Underwood has not produced any affidavits, names of witnesses
or any facts to support these conclusory dlegations. The State dso mentions the four years
which present counsd had to obtain evidence to support such clams. The State agan cites
Puckett and Bishop to support the dismissl of this dam for lack of support. In addition, the
State points to its comments raised in Issue Il noting that the falure to use the menta hedth
expert gppointed by the trid court is dso a conclusory dlegation and should be summarily
dismissed.
143. We agree that Underwood has not given specific facts or affidavits to adequately show
that counsd’s lack of action condituted ineffective assstance of counsd. This issue is
without merit.

IX.  ThisCourt’s Proportionality Review.
144. Underwood argues that while this Court conducted a proportiondity review of hisdeath

sentence, it improperly did so by gpplying the “especidly heinous, atrocious or crud”

16



agoravating factor. In doing so, he argues that this Court “violated Petitioner’s rights under the
Eighth and Fourteenth Amendments.”
5. The State argues that the aggravating circumstance was properly submitted to thejury
and again noted that this Court stated in the opinion that the jury properly found the murder to
be “especidly heinous, atrocious, or crud.” Underwood, 708 So. 2d at 39.
146. As stated, Underwood is not entitled to relief under Issue VI and, therefore, the review
of this Court was proper. This Court did not er in including the “especidly heinous’
aggravator in meking its proportiondity andyss ~ Underwood is entitled to no relief on this
issue.

CONCLUSION
147. “To edablish a clam for ineffective assstance of counsd a petitioner must prove that
under the totaity of circumstances (1) the counsd’s performance was deficient and (2) the
deficient performance deprived the defendant of a fair triad.” Berry, 882 So. 2d at 161. Issues
| - VI 4dl dea with vaious clams of ineffective assstance of counsd by Underwood.
However, each of these issues is without merit.
148. As to the proportionality review, there is not a violation of Underwood's rights under
the Eighth and Fourteenth Amendments. Therefore, this issue is dso found to be without
merit.
149. Therefore, Underwood's Petition for Post-Conviction Relief and his Amended and
Restated Application for Leave to FHle Motion to Vacate Conviction and Sentence are without
merit and are denied. We deny Underwood him leave to seek post-conviction relief.

150. LEAVE TO SEEK POST-CONVICTION RELIEF DENIED.

17



WALLER AND COBB, P.JJ., EASLEY, CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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