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1. Appdlant Larry Braidfoot appeds a summary judgment granted to Appellees, William Carey College
(the College), The Missssippi Baptist Convention (the Convention), James Edwards, Barbara Jones,
William Payne, James Guenther, Guenther, Jordan & Rogers P.C., Bobby Williamson, Larry Patterson,
William Browning, Ben Carlide, and Bobby Perry. Braidfoot asserts as reversible error the circuit court's



decison to grant the Appellees motion for summary judgment. Because we have determined that summary
judgment was gppropriate, we affirm the judgment of the Circuit Court of Forrest County.

l.FACTS

2. In the summer of 1994, Larry Braidfoot, then Provost of William Carey College, was given a copy of
the College's gpplication for a United States Department of Education Title 111 Strengthening Indtitution
Grant. After reviewing the school's gpplication, Braidfoot questioned James W. Edwards, the president of
the College, and William E. Payne, the College's vice-president who was responsible for grant gpplications,
about certain statements and representations included in the application. Dissatisfied with the answers he
received about the grant gpplication, Braidfoot confronted Bobby Perry, a member of the College's Board
of Trustees. Braidfoot expressed his opinion to Perry that the College had made a number false statements
and declarations on its grant gpplication violating federd laws. Specificdly, Braidfoot believed that the
College fdsdy represented the existence of established College committees, on some of which he was
named a member, that continued to eva uate the needs of the College.

113. Subsequently, Braidfoot was informed that the College's Board of Trustees had committed to
investigate his dlegations of fraud and dishonesty by the College's adminigtration. The Board of Trustees
gppointed several Board members to serve on a committee to investigate the matter. Following the
investigation by certain Board members and the College's attorney, James Guenther, it was reported that
any misstatements made on the grant gpplication were "immaterid.”

4. By this point, however, the Board of Trustees determined that Braidfoot's relationship with others at the
College had deteriorated. Braidfoot, dso alicenced attorney, was employed by the College as per an
annually Board-renewed contract and was not a tenured employee. In May 1995, after the Board of
Trustees determined that the College's progress was percelved as being significantly disrupted and impeded
as aresult of the differences between Braidfoot and other College administrators, the Board ingtructed the
College's atorney to negotiate with Braidfoot the terms of hisleave of absence and termination of his
employment. Although Braidfoot's annual contract was set to expire in August of 1995, the Board
authorized the College's attorney to continue Braidfoot's sdary though August of 1996. Braidfoot
responded to the offer in writing including those terms which were objectionable to him, that is, he wanted
payment of his attorney's fees, adraft of aletter of recommendation from the College's president, an
acknowledgment that his leave was a management decison "he" would accept and other specific terms. Ina
second memorandum, Braidfoot requested a sabbatica and that he wanted to "formaize’ some of the
conversations he had had about his leave of absence. Braidfoot aso requested expense money, anew
laptop computer, atravel alowance and an office to be furnished by the College. Braidfoot negotiated the
terms of arelease and settlement with the College and signed the final document on May 24, 1995. Among
other things, the settlement/rel ease agreement contained the following language:

LARRY BRAIDFOOT (hereinafter "Releasor), . . . fully, completely and findly remise, release,
acquit, discharge, and hold harmless, WILLIAM CAREY COLLEGE, itstrustees, president,
officers, insurers, successors, designees, representatives, assgns, principas, agents, servants, and
employees (hereafter collectively referred to as "Released Parties’) of and from any and al clams,
demands, actions, causes of action, suits and damages of every kind and nature whatsoever, including,
but not limited to, those which he now has or may be able to dlege in the future for events occurring
prior to the Sgning of this release insrument.



Reeasor agrees and dipulates that he will not file any civil action or claim which he may now be
entitled to file in any court or with any adminigrative agency, whether federd or Sate, against
Released Parties either directly or indirectly, for any damages, injuries and/or equitable relief of any
kind whatsoever, resulting from any maiters concerning his employment or the cessation of his
employment with Released Parties.

In executing and delivering this release Releasor rdies wholly upon his own judgement, knowledge
and bief asto the nature, extent and duration of any damage and/or injuries which he may have
suffered or sustained, or may sustain in the future, as aresult of the [Sc] any events, incidents or
occurrences which he has dleged or could have aleged againgt Released Parties and, asto the
questions lighility involved, Releasor has had the benefit of legdl counsdl of his own choosing sad
counsd having indicated his approva of this Agreement and the execution and ddlivery of thisrelease
by the affixing of his Sgnature hereto, and Releasor further represents and warrants that he has not
been influenced by any partnership or corporation hereby released, or by any agent or other person
representing Released Parties concerning the nature or extent of hisinjuries, damages or losses, or
legd lighility therefor.

After Sgning the settlement/rel ease agreement, Braidfoot received al compensation and benefits promised
by the College.

5. Subsequently, the United States Department of Justice investigated the College for possible violations of
the False Claims Act. In September of 1997, the College negotiated and entered into a settlement with the
U.S. government.

6. Within aweek of a press release announcing that a settlement had been reached, Braidfoot filed a
complaint againg William Carey College, the Missssppi Baptist Convention and a host of other individuas
named above dleging breach of fiduciary duties, fraud in the inducement, misrepresentation, breach of
contract, and breach of aduty of fair deding in the release and settlement executed by him and the College.
Essentidly, Braidfoot asserts that he was forced and coerced to enter into the agreement with the College.
Braidfoot clams that the Board of Trustee's investigation into his alegations was influenced by members of
the College's adminigtration and that there was a " cover-up” going on by the College administration to hide
the fdse claims it made in obtaining the 1994 federa grant. Braidfoot contends that he has suffered aloss of
income and employee benefits causing him great worry, menta distress and emotiond anguish as aresult of
his "retaiatory discharge." He demands past and future pay and economic fringe benefits, $250,000 in
compensatory damages for emotiond distress and mental anguish, $500,000 in punitive damages and costs
and attorney's fees for the litigation.

7. The Appdlees, some callectively, others individualy, filed amotion to dismiss or dternatively for
summary judgment. After hearing the arguments of counsd, the circuit court entered summary judgment
finding, anong other things, that no genuine issues of materid fact existed asto Braidfoot's dlegations of
fraud, coercion, misrepresentation or illegal concedment of the facts "which would alow him [Braidfoot] to
be excused from the consequences of his execution of therdease. . . ." It isfrom this judgment that
Braidfoot appedls.



[1. ARGUMENTSOF THE PARTIES
A. Braidfoot

118. Braidfoot contends that the circuit court erroneoudy granted the Appellees a summary judgment and
assarts that genuine issues of materid fact are in dispute asto the vaidity of the settlement agreement.
Particularly, Braidfoot argues. "The misrepresentation and fraud in the inducement caused [him] to rely to his
detriment on what was represented to [him] to be an independent investigation [by the Board of Trustees]
regarding his concerns about the 1994 Title 111 Strengthening Ingtitutions Grant Application and
investigation; and that but for the assurances given to him by the Appellees that the investigation had been
thorough and independent, without being incomplete and manipulated by Edwards and Payne, Braidfoot
never would have signed the May 24, 1995 Agreement.”

119. Braidfoot also charges (1) that the trial court committed reversible error and failed to follow the existing
gandards for the granting of a motion for summary judgment; (2) that the tria court committed reversible
error when it ruled that the release executed on May 24, 1995 was binding upon him, and (3) that the tria
court committed reversible error in failing to consder the dlegations and proof he provided in response to
the motions for summary judgment as to the questions of fact regarding fraud in the inducemert,
misrepresentation, tortious breach of contract, breach of fiduciary duties on the part of the Appellees and
his detrimenta reliance on the words and actions of the Appellees.

110. Braidfoot further contends that the Appellees are equitably estopped from relying on the settlement
agreement on the grounds that Braidfoot relied to his detriment on the representations made to him by the
Appelees regarding the grant gpplication and through the " supposed thorough and independent review
made by the executive subcommittee of the College and Board of Trustees." Braidfoot asserts that he
auffered aretdiatory discharge "for refusing to participate in an illegd act and for reporting the illegd act.”

T11. Finaly, Braidfoot adso argues that summary judgment was ingppropriate as he was deprived of certain
discovery prior to the final judgment. He urges that the circuit court's order was premature as the Appellees
had not provided responses to certain discovery requests.

B. William Carey College, William E. Payne, Bobby Williamson, Larry Patterson, William
Browning, Ben Carlisle and Bobby Perry

112. The College, Payne, Williamson, Patterson, Browning, Carlide and Perry contend that the
settlement/release agreement is vaid and enforceable because (1) Mississippi law favors enforcement of
releases not procured by fraud; (2) Braidfoot accepted the amounts paid to him by the College knowing he
was being paid for settlement of possible dlaims he may have had againg the College; (3) the

rel ease/settlement was not procured by fraud or misrepresentations; (4) the settlement/rel ease was
supported by consideration; and (5) principles of equitable estoppel prohibit Braidfoot from chalenging the
vdidity of the agreement because he [Braidfoot] retained dl the benefits provided to him pursuant to the
agreement.

C. James Edwards



113. Edwards, formerly the President of William Carey College, dso contends that any and dl clams
Braidfoot may have had againgt him were extinguished by the settlement/rel ease agreement pursuant to the
language contained in the agreement in which Braidfoot agreed to:

completely and finally remise, release, acquit, discharge, and hold harmless, WILLIAM CAREY
COLLEGE, itstrustees, president, officer, insurers, successors, designees, representatives, agents,
servants, and employess. . . of and fromany and dl clams. . . .

D. Barbara Jones

1114. Jones, the consultant employed by the College to complete the Title 111 Grant application, likewise
contends that al of Braidfoot's claims were covered by the release. Alternatively, Jones contends that
Braidfoot failed to identify any evidence of genuine issue of materid fact that she owed Braidfoot any duty
that was breached or that Braidfoot was injured by any action or conduct of her.

E. James Guenther and Guenther, Jordan & Rogers, PC

115. Guenther and his law firm assert that Braidfoot's use of principles of equitable estoppel asto the
agreement is untimely. Guenther points out that Braidfoot did not alege the doctrine of equitable estoppd at
thetria court level and that heis therefore prohibited from raising the theory for the first time on gppedl.
Even further, Guenther contends that the circuit court was correct in determining that summary judgment
was gppropriate because a dl times he represented to Braidfoot that he, individualy, and his law firm were
representing the interests of his client, the College, and had no fiduciary obligations to Braidfoot.

F. Mississippi Baptist Convention.

1116. The Convention contends that Braidfoot failed to assert any clams or causes of action in his complaint
againg it. The Convention points out that in his gopellate brief Braidfoot claims that the Convention was
part of a"congpiracy to misrepresent, defraud and midead” him into executing the settlement and release.
The Convention charges that such claims were not included in Braidfoot's complaint, nor was there any
such evidence submitted in the response to the motion to dismiss'summary judgment. The Convention
further contends that the allegations are unsupported by any substantive evidence. The Convention argues
that such claims should not be considered by this Court and that such claims cannot form the basis for
reversd of summary judgment.

917. Findly, the Convention contends that under Mississippi's Nonprofit Corporation Act, section 79 -11-
181 of the Missssppi Code, it isnot ligble for the acts, debt, liabilities or obligations of the College.

Further, the Convention assertsthat it is like a shareholder in afor-profit corporation and thus protected
from liability for any aleged lidble acts of the College. According to the Convention, the only possible clams
againg it would be based on theories of vicarious liability. Because of the facts of this case and the lack of
direct dlegations againgt the Convention and some evidence showing wrongful acts of any representatives
of the Convention, it argues that the lower court's decison to grant summary judgment in its favor was
proper. Alternatively, the Convention argues that even if Braidfoot asserted valid clams againg the
Convention, summary judgment was neverthel ess appropriate pursuant to the vaid settlement and release
agreement.

1. ANALYSISAND DISCUSSION OF THE ISSUES



A. Standard of Review.

1118. When a circuit court has granted a summary judgment, this Court's review is de novo. McGee v.
Swarek, 733 So. 2d 308 (1 10) (Miss. Ct. App. 1998). "We afford no deference to thetria court's
decison. Rather, we review the entire record on apped to determine whether, in the view of this Court, a
grant of summary judgment is gppropriate and only if we independently arrive at that conclusion thet
summary judgment was warranted will we affirm.” Id. (citing Sonecipher v. Kornhaus, 623 So. 2d 955,
960 (Miss. 1993)).

129. It iswell-settled that under Rule 56 of the Missssppi Rules of Civil Procedure, summary judgment is
gppropriate when there are no disputed issues of materid fact and that the moving party is entitled to prevall
as amatter of law. M.R.C.P. 56; Yowell v. James Harkins Builder, Inc., 645 So. 2d 1340, 1343 (Miss.
1994). However, when deciding whether summary judgment is gppropriate, we must view the evidencein a
light most favorable to the non-movant. Brent Towing Co., Inc. v. Scott Petroleum Corp., 735 So. 2d
355 (112) (Miss. 1999). Furthermore, the non-movant is granted the benefit of al inferencesthat can be
adduced from the evidence. Id.

1120. The centrd issue before us iswhether Braidfoot and the College entered into a binding settlement and
release. This gpped involves Braidfoot's accusations that he relied on certain representations made to himin
executing the release and settlement between himsdf and the College.

121. We pause to recognize current law regarding the propriety of summary judgment in cases involving
alegations of fraud. The Missssppi Supreme Court has indicated that disposal of a case by summary
judgment may not be appropriate in cases where the dlegations are of fraud. See, e.g., Allen v. Mac
Toals, Inc., 671 So. 2d 636, 643 (Miss. 1996); Cunninghamv. Lanier, 555 So.2d 685, 687 n. 2 (Miss.
1989). However, recently, we stated:

It istrue that appellate courts are particularly reluctant to sustain summary judgments in metters
involving alegations of fraud. Neverthdess, redizing that fraud must be proved by the high sandard
of clear and convincing evidence, the Mississppi Supreme Court has affirmed a grant of summary
judgment in afraud case where the court was satisfied that ajury applying that high standard to the
known facts could not reasonably find afraud to have been committed.

McGee v. Swarek, 733 So. 2d 308 (1 13) (Miss. Ct. App. 1999) (citations omitted). Accordingly, to
determine that summary judgment was proper in this case, we must also find that ajury could not have
reasonably concluded that Braidfoot was coerced into entering into the release and settlement based on
fraudulent representations made to him by the College and/or its agents and representatives.

B. Breach of Fiduciary Duty.

1122. In determining whether there are genuine issues of materid fact in digpute pertaining to Braidfoot's
clams of breach of fiduciary obligations, it was necessary that Braidfoot, in responding to the motion for
summary judgment, to come forward with some evidence that a confidentia relationship existed between
him and the Appellees. His complaint charges that he wasin afiduciary relationship with dl of the named

Appellees.

1123. " The exigtence of afiduciary duty must be established before a breach of that duty can arise.”
Merchants & Planters Bank of Raymond v. Williamson, 691 So. 2d 398, 403 (Miss. 1997) (quoting



Lowery v. Guaranty Bank and Trust Co., 592 So. 2d 79, 83 (Miss. 1991)). To establish that hewasin a
fiduciary or confidentid relationship with the Appellees, Braidfoot was required to produce evidence of a
relationship where the Appellees were dominant and exhibited overmastering influence over him [Braidfoot]
and that he was a dependent person or justifiably reposed trust in the Appellees. See Madden v. Rhodes,
626 So. 2d 608, 617 (Miss. 1993) (citing Hendricks v. James, 421 So. 2d 1031, 1041 (Miss. 1982)).
Concerning fiduciary relationships, the Missssppi Supreme Court has Sated: "Whenever thereisardation
between two people in which one person isin a position to exercise adominant influence upon the former,
arisng ether from weakness of mind or body, or through trugt, the law does not hesitate to characterize
such ardaionship asfiduciary in character.” Mullins v. Ratcliff, 515 So. 2d 1183, 1191 (Miss. 1987)
(quoting Hendricks, 421 So. 2d at 1041).

124. Reviewing the record, it gppears that Braidfoot failed to point to any evidence that the Convention,
Edwards, Jones, Payne, Guenther, Guenther, Jordan & Rogers P.C., Bobby Williamson, Patterson,
Browning, Carlide, and Perry, werein ardationship in which they exerted dominating and overmastering
influence over him. The evidence shows that Braidfoot is awel-educated and intelligent individud.
Moreover, Bradfoot exhibited in his negotiations with the College and in his written communications with
the College and others which were included in the record his ability to aggressvely negotiate thereby
refuting clams that his assent to the terms of the settlement/rel ease agreement was a result of coercion,
weskness of mind or by overmastering influence of any of those named above, including the College.

1125. Asto the College, the evidence is that he had an employment contract with the College. Contractua
obligations do not automaticaly rise to the leve of fiduciary obligations. The Mississppi Supreme Court has
acknowledged:

[E]very contractua agreement does not give rise to afiduciary reationship, such relationship may exist
under the following circumstances. (1) the activities of the parties go beyond their operating on their
own behalf, and the activities for the benefit of both; (2) where the parties have a common interest and
profit from the activities of the other; (3) where the parties repose trust in one another; and (4) where
one party has dominion or control over the other.

Hopewell Enter., Inc. v. Trustmark Nat'l Bank, 680 So. 2d 812, 816 (Miss. 1996) (quoting Carter
Equip. Co. v. John Deere Indus. and Equip. Co., 681 F.2d 386 (5th Cir. 1982)).

1126. Firg, in this case, the College was not obligated to act in amanner benefitting both the College and
Braidfoot. Although the College and Braidfoot had a common interest, in educating the College's students,
and each reposed some mutud trugt, the critical element that the College exercised dominion or
overmagtering control over him islacking. The relationship between the College and Braidfoot was
contractud, the terms of the relationship were delineated by the employment contract. We are unconvinced
that the College occupied a position of such trust with Braidfoot thet it owed fiduciary obligations to him.
Even further, we do not believe that a reasonable jury, on the facts presented, could find that afiduciary
relationship existed between Braidfoot and any of the Appellees.

1127. Accordingly, we, find that Braidfoot failed to meet the requirements of producing sufficient evidence
showing that genuine materid facts existed giving rise for ajury determination of the existence of afiduciary
relationship between Braidfoot and the Appellees. Because of the lack of any evidence of afiduciary

rel ationship between Braidfoot and any of the Appellees, collectively or individudly, there could be no
breach of fiduciary duties. Summary judgment was proper asto thisissue.



C. Breach of Duty of Fair Dealing.

1128. Braidfoot asserts that al the Appellees, collectively and individualy, owed to him aduty of fair deding
which each Appellee breached. Thetort of breach of aduty of fair dedling, which emanates from the law on
contracts, provides that "[a]ll contracts contain an implied covenant of good faith and fair deding in
performance and enforcement.” Morris v. Macione, 546 So.2d 969, 971 (Miss.1989). "The covenant of
good faith and fair degling in contract has force in the Satutory law as well. 'Every contract or duty within
this code impaoses an obligation of good faith in its performance or enforcement.™ Cenac v. Murray, 609
So. 2d 1257, 1272 (Miss. 1992) (quoting Miss. Code Ann. 8 75-1-203 (1972)). The Mississippi Supreme
Court, relying on the Restatment (Second) or Contracts, has stated:

Good fath is the faithfulness of an agreed purpose between two parties, a purpose which is condstent
with judtified expectations of the other party. The breach of good faith is bad faith characterized by
some conduct which violates slandards of decency, fairness or reasonableness.

Cenac, 609 So. 2d at 1272 (quoting Restatement (Second) of Contracts § 205, 100 (1979)).

1129. There are two contracts at issue in this case: Braidfoot's employment contract and the
settlement/release agreement. For the 1994-95 school year, Braidfoot was under contract with the College
in his pogition as provost. While the Board of Trustees negotiated his leave of absence in the May 24, 1995
settlement and release, it is undisputed that Braidfoot was pad his full sdary for the remainder of the 1994-
95 school year which ended in August of 1995. Nothing in the record supports a claim that this contract
was breached or that the College breached itsimplied duty of good faith and fair dedling as to the 1994-95
employment contract.

1130. Asto the 1995-96 school year, Braidfoot received hisfull sdary for the 1995-96 school year pursuant
to the terms of the May 24, 1995 settlement and release. In exchange for Braidfoot's leave of absence for
that school year, Braidfoot received his salary in addition to an off-campus office, algp-top computer,
travel expenses and other benefits.

131. Hereisthe point a which Braidfoot argues that the Appellees, again collectively and individudly,
breached duties of good faith and fair dedling. Good fath is defined as "the faithfulness of an agreed
purpose between two parties, a purpose which is consistent with justified expectations of the other party.”
Cenac, 609 So. 2d at 1272. Consequently, the breach of good faith is defined as "'some conduct which
violates standards of decency, fairness or reasonableness.” 1d. (citing Restatement (Second) of Contracts §
205, 100 (1979). The agreed purpose of the settlement and release in this case was Braidfoot's
acquiescence to his leave of absence and release of claimsin exchange for a settlement of money and other
things. The College fulfilled dl of the terms of this contract, and there is no evidence of breach.

1132. Therecord dso is devoid of any evidence of any actions by the College which might congtitute bad
faith in negotiating or executing the terms of the settlement and release or Braidfoot's 1994-95 employment
contract. It is undisputed that Braidfoot received al promised money and other things as bargained for in the
contract. Accordingly, we conclude that Braidfoot has failed to meet his burden in coming forward with
aufficient evidence to show that genuine issues of materid fact are in dispute asto his clam that the
Appellees breached a duty of good faith and fair dedling.

D. Misrepresentation and Fraud in the I nducement.



1133. Braidfoot goes to great lengths to convince this Court of the illega actions of the College's
administration and the other named Appellees. However, whether or not the Collegein fact attempted a
"cover-up" or made knowingly false statements on its federd grant gpplication is not dl together rlevant to
Braidfoot's assent to the terms of the settlement and release he executed. Braidfoot's principle assartion is
that members of the College's Board of Trustees intentionally deceived him about the investigation they
conducted into the College's actions involving the grant application. Braidfoot clams that he relied on their
conclusion that the misstatementsin the grant application were "immaterid.” This reliance, Braidfoot
contends, is what induced him to Sgn the release and settlement.

1134. To succeed in aclam of fraud, a party must show: (a) amateria and fase representation, (b) whichis
known by the spesker to be false, (c) and which isintentionaly made to induce the hearer to act in reliance
thereon, and (d) the hearer does act to his detriment in reasonable reliance on the fal se representation, and
(€) the hearer consequently suffers an injury based on such reliance. McGee, 733 So. 2d at 312. In defense
of the motion for summary judgment, Braidfoot was required to come forward with sufficient evidence to
establish genuine issues of materia fact in dispute as to each of these dements. In other words, to withstand
asummary ruling, Braidfoot, through the use of affidavits and other supporting documents and evidence,
was thereby compelled to produce evidence establishing that a reasonable jury could have found (1) that
the reports he received from the College and the Board of Trustees that the misstatements on the grant
gpplication were indgnificant was amaterial and fal se representation, (2) that such was known to the
Appelleesto be afadse representation, (3) that he relied on such information in executing the release and
settlement, and (4) that agreeing to the terms of the settlement and release was an act detrimentd to his
interests such that he suffered an injury directly based on hisreliance of the materid and fa se representation.

1135. In response to the motion for summary judgment, Braidfoot relied on his complaint, his affidavit,
certain correspondence and memoranda, the Board's resolution to offer Braidfoot a settlement, the U.S.
Department of Justice's press release, and two press releases from the College. Of this evidence, to support
the eements of fraud, there is Braidfoot's affidavit in which he clams that he was induced to sign the release
and settlement based on the reports to him that the Board conducted its investigation and found no
wrongdoing by members of the College's adminigtration. Giving him the benefit of the doubt, this supports
the third dement of fraud that he relied on the representation of the Appellees in making his decison to Sign
the settlement and release.

1136. Regarding the first lement of fraud, however, there is no evidence that the representations made to
Braidfoot were actually material and false. Even assuming such representations were fase, thereis no
evidence, other than Braidfoot's claims, showing that they were materia to Braidfoot's signing the release
and settlement. Braidfoot asserts that he was "assured” that an "independent” investigation reveaed that any
misstatements in the grant gpplication were indggnificant.

1137. Prior to the Board's investigating his dlegations of fraud and misconduct, Braidfoot had compiled alist
of twenty-five instances in which he claimed misstatements were made on the grant application. As
previoudy stated, the mgority of these ingtances were references to the existence of College committees
and aligt of those participating on the various committees. The record shows that Braidfoot went asfar as
to even talk to a couple of other individuas whose names where included as members of the various
committees who confirmed for him that such committees were not formed and functioning as described on
the grant gpplication. Given the information Braidfoot gathered about the statements on the gpplication, we



are not persuaded that a reasonable jury could determine that at the time Braidfoot signed the settlement
and release, he believed that he was "mistaken” about his ideas that the College had made
misrepresentations on the grant gpplication.

1138. What seems to be the case, however, isthat after the U.S. Department of Justice'sinvestigation
resulted in a settlement with the College and after the Justice Department made a public statement that
Edwards made fa se reports regarding the College's method of annually ng its programs and services,
Braidfoot sought to obtain redemption by seeking to invaidate his release and settlement contract. The
College and the Board continued to maintain that its investigation using anationa consultant and other
experts reveded that any errors made in the grant gpplication were unintentional and immeaterid and that the
settlement with the federal government was not an admission of wrong doing. Even assuming thet the
College and Board violated federa laws, there is still no evidence that the College's or the Board's
moativation in conducting its investigation was to induce Braidfoot to enter into the settlement and release.

1139. Even if we were to assume that the representations were materid and fase, and that they were made
intentiondly to induce Braidfoot into signing the agreement, Braidfoot has completely failed in his burden in
producing some evidence of hisinjury-the find dement of fraud/fraud in the inducement. Braidfoot was an
employee hired by annua contracts. The Board of Trustees had the option of renewing the contract yearly.
Absent good cause, Braidfoot could be only terminated by non-renewd of his contract. Having not been
tenured, Braidfoot enjoyed no security that he would be re-employed the following yeer.

140. The only statements asto hisinjury are found in his complaint where Braidfoot contends that he
auffered aloss of income and employee benefits. In addition, he complains that he suffered mentd distress
and emotiona anguish aresult of his"retdiatory discharge.” The record is devoid of what |oss of income
Braidfoot has had or what employee benefits he lost. According to the settlement and release, Braidfoot
wasto receive afull sdary, medica and life insurance, tuition discounts for his son and the like. Thereisno
dispute whatsoever that Braidfoot received everything to which he was entitled under the settlement
contract. Further, it is undisputed that Braidfoot has not returned any of the money he received under the
contract to dispute the vaidity of the settlement.

141. Undisputed is the fact that Braidfoot was paid hisfull salary for the school years of 1994-95 and
1995-96. Consequently, the evidence supports a finding that Braidfoot's employment contract was not
breached, but rather it was fully performed. Further, Braidfoot clams that he was terminated for refusing to
participate inillegd activities. Again, we are not convinced. Rather, it is undisputed that Braidfoot, having
attained ajuris doctorate degree, intelligently and knowingly negotiated his leave of absence and the end of
his employment with the school with sgnificant benefits-a full-time employee sdary, an office pad for by the
College, and, among other things, aletter of recommendation.

142. Taken in the light most favorable to Braidfoot as the non-moving party, the College and the Board's
representations to Braidfoot regarding the investigation may not have been factualy accurate. "However,
not every spoken untruth is actionable as afraud. It isonly if that untruth was designed to, and did, in fact,
induce the hearer to change his pogtion in judtifiable rdiance on the untruth that it becomes potentialy
actionable” McGee, 733 So.2d at (116). We are unpersuaded that a reasonable jury could decide that
Braidfoot changed his position in reliance that the College and Board determined that his assertions of
dishonesty were untrue. As stated, there is no evidence suggesting that the conclusion of the Board of the
College's misstatements on the grant application were specifically drawn to induce Braidfoot to enter into



the settlement agreement. Even if the Board had determined thet fa se reports by the College's
adminidration were made, it is undisouted that Braidfoot's relationship with the adminigtration had
deteriorated to a point that the Board would have not renewed his annua contract at its next opportunity.
Moreover, the fact that the U.S. Department of Justice later determined such representations to be
sgnificant does not lead directly to a concluson that the College and Board intentionaly set out to provide
Bradfoot with information that would induce him to sign the settlement agreement.

1143. Accordingly, we conclude thet Braidfoot failed to set forth genuine materia facts in digpute such that a
jury could reasonably determine that he was fraudulently induced into executing the settlement and release.
Because Braidfoot asserts clamsthat are barred by the terms of the release, Braidfoot's clams must fail.
Wefind that summary judgment was gppropriate on thisissue.

D. Tortious Breach of Contract

1144. Braidfoot maintains that the Appellees, collectively and severaly, refused to abide by the terms of
Braidfoot's employment contract. Additionally, Braidfoot contends that he suffered alillegd retdiatory
discharge because he refused to participate in the College's fraud involving the grant application.

1145. "Tortious breach of contract requires, in addition to a breach of contract, some intentiona wrong,
insult, abuse, or negligence so gross as to condtitute an independent tort." Southern Natural Gas Co. v.
Fritz, 523 So. 2d 12, 19-20 (Miss. 1987). Recently the Mississippi Supreme Court has determined that
retdiatory discharge is another form of tortious breach of contract clam. Willard v. Paracelsus Health
Care Corp., 681 So. 2d 539, 543 (Miss. 1996). Thus, where afact finder has decided that a plaintiff was
wrongfully discharged under Mississippi's common law regarding retaiatory discharge, such action by an
employer isan "independent tort giving rise to punitive damages.” Id. at 542.

146. The problem here is that the evidence in this case fails to supports a tortious breach of
contract/retdiatory discharge clam. Aswe have previoudy concluded, there has been no breach of
contract; consequently, there could be no tortious breach of contract. The retdiatory discharge clam is
directly undermined by the fact that Braidfoot knowingly and intelligently negotiated the terms of his leave of
absence and termination. Accordingly, we rule that summary judgment here was proper.

E. Equitable Estoppel

147. Braidfoot's argument that principles of equitable estoppel apply thereby making the settlement and

rel ease agreement voidable is procedurdly barred. "[I]t isarule of dmost universa application that
questions of whatever nature not raised in the trid court and preserved for review will not be noticed on
appeal.” Hansv. Hans, 482 So. 2d 1117, 1122 (Miss. 1986). Braidfoot's argument was not presented to
the court below and is not found in his complaint. Accordingly, thisissue iswholly without merit.

F. Discovery

1148. Braidfoot raises for the firgt time on gpped that summary judgment was premature because the
Appellees had not yet responded to his timely made discovery requests. The record shows that after the
Appellessfiled their motion to dismiss or dternatively for summary judgment, the Convention and Guenther
and his law firm, separately, filed motions to stay discovery. Subsequently, Braidfoot responded to the
moation to dismiss'summary judgment and in support thereof attached: the complaint; his affidavit; severd
pieces of correspondence between himsdlf and Perry, Edwards, Williamson and one memo addressed to



Edwards from Guenther; the Board's resolution to offer Braidfoot a settlement; the U.S. Department of
Justice press release, and two press releases of the College. The day after he filed his response to the
motion to dismiss'summary judgment, Braidfoot filed his motion in response to the motions to stay
discovery. While Braidfoot acknowledged that he had dready responded to the dispositive motions filed by
the Appellees, he claims he was il in need of the discovery he requested and asked the court to deny the
motionsto stay discovery.

1149. Thetria court was never caled on to rule on the motions to stay discovery. While the trid judge's
opinion and order on the mation for summary judgment reflects that a hearing was had, we were not
provided atranscript of such hearing. Nor is there anything in the record indicating that the trid court was
asked to delay ruling on the mation for summary judgment until discovery could be completed. Braidfoot
apparently failed to move the lower court for a continuance so that certain discovery may be completed.
Because a party may not raise for the first time an issue on gpped, we rule that thisissueis barred. 1d.
Additiondly, we rule that thisis without merit.

150. THE JUDGMENT OF THE CIRCUIT COURT OF FORREST COUNTY OF SUMMARY
JUDGMENT IN FAVOR OF THE APPELLEESISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, IRVING, AND PAYNE,
JJ., CONCUR. LEE, THOMAS, AND MYERS, JJ., NOT PARTICIPATING.



