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1. Thiswrongful death action wasfiled by Louise Boston ("Boston™), administratrix of the estate of Mae
Evelyn Boston ("Decedent”) in the Circuit Court of the First Judicid Didrict of Hinds County against
Lafayette County, its sheriff, Hartford Accident and Indemnity Company ("HAIC"), the chancery clerk, a
deputy chancery clerk and threejailers following a dismissal with prgudice of her federd clamsand a
dismissal without prejudice of her state clamsin federd court. Subsequently, on defendant's motion, venue
was transferred to Lafayette County. The defendant's motion to dismiss was granted when the Lafayette
County Circuit Court concluded that Boston's state law claims were barred, either by the statute of
limitations or by res judicata and collateral estoppel, that defendants Plunk and Theobad were entitled to
quasi-judicid immunity, and that Lafayette County was entitled to sovereign immunity at the time Boston's
date law claims accrued. Aggrieved, Boston perfected atimely apped to this Court.

FACTSAND PROCEEDINGS BEL OW

2. (Thefollowing facts are largdly incorporated from Boston v. Lafayette County, 744 F. Supp. 746,



748-50 ( N.D.Miss. 1990)).

13. Mae Evelyn Boston ("Decedent™) died in her degp on July 12, 1987, from heart failure after being
detained gpproximatdy forty-eight hoursin the Lafayette County Jail pending involuntary commitment
proceedings.

4. Decedent, diagnosed with chronic paranoid schizophrenia since childhood, was detained after her aster
sgned an affidavit which stated, in effect, that Decedent presented a danger to hersalf and her newborn
child. Upon signing of the affidavit, the Chancery Judge vaidly gppointed defendant Md Davis ("Davis')
Specid Mader over theinitid detainment proceedings. Davis found that the Decedent warranted temporary
detainment in the Lafayette County Jail pending a professiona psychiatric and medica examination and
ordered the Chancery Clerk to issue awrit of custody so that Decedent could be detained. Defendant Bill
Punk ("Plunk™), the Chancery Clerk, complied with Daviss command and issued the writ. During the same
proceeding, Davis gppointed an attorney to represent the Decedent in any future commitment proceedings
and appointed two medica professionds from a nearby menta hedth center to examine and evduate the
Decedent's mental and physical condition within the next twenty-four hours.

5. The writ to take custody was issued a gpproximately ten o'clock on a Friday morning. Although the
court-gppointed physicians were ordered to examine the Decedent within twenty-four hours, the Deputy
Chancery Clerk caled the menta hedlth center and scheduled the Decedent's examination for 9:30 the

fallowing Monday morning.

116. The Decedent died a gpproximately 11:30 that Sunday morning in between haf-hourly visud
ingpections of thejailer on duty, Ricky Miller ("Miller"). According to submitted expert testimony, the blood
clots which caused the Decedent's desth formed at least twenty-four hours and probably severd days prior
to her death, and likely would have been detected and effectively treated had medicd professonds
examined her within twenty-four hours of her detainment.

117. The Decedent's mentd illness was manifest when she was detained at the jail on Friday morning. Upon
arriva she made grunting sounds and pushed down upon her abdomen, which accompanying police officers
interpreted as a halucination that she was having a baby. She gppeared physcdly ill to one of the
accompanying officers, but merely appeared disoriented to Miller, who admitted the Decedent into custody.

8. Miller placed the Decedent alone inside a six-man cell after her arrival, pursuant to written procedure.
He dso observed her condition a haf hour intervals and atempted to administer her medication according
to the prescriptions. However, he failed to complete a medica screening form on the Decedent as required
by departmentd policy, and he did not ascertain that the Decedent had recently given birth by caesarian
section. The Decedent remained psychotic and gave no indication to Miller that shewasin pain or that she
wished for professona medicd atention.

19. Jailers Lyndon Carpenter ("Carpenter”) and John Thomas ("Thomas") also observed the Decedent at
haf hour intervals during the weekend. On their respective shifts they administered her medication as
prescribed and noted each dosage in the log book. No symptoms of physicd illness were readily apparent,
and a one point during the weekend Thomas observed her stting in her cdl, snging loudly. Neither jailer
investigated nor discovered Miller's failure to complete amedica screening form for the Decedent.

110. Miller was on duty the morning the Decedent expired. He checked on her at gpproximately 11:15 that



morning, at which time she was adeep and snoring. At 11:40 he conducted another check, heard no sound,
and moved closer to investigate her physica condition. Upon discovering he could not wake her, he
immediately telephoned for an ambulance and contacted Sheriff East. The Decedent was pronounced deed
on ariva a the hospitd.

111. On September 2, 1987, Boston filed her first civil action in the United States Didtrict Court for the
Northern Digtrict of Mississippi dleging both federal and ate law claims. In orders dated July 30, 1990
and August 20, 1990, the didtrict court dismissed Boston's federd law claims with prejudice, but dismissed
Bogton's sate law clams without prejudice. Boston v. Lafayette County, 743 F. Supp. 462, 475
(N.D.Miss. 1990), and Boston v. Lafayette County, 744 F. Supp. 746, 755-56 (N.D.Miss. 1990). The
Fifth Circuit subsequently affirmed both decisions without opinion on May 6, 1991. Boston v. Lafayette
County, 933 F.2d 1003 (5th Cir. 1991).

122. On July 6, 1993, Boston brought her second civil action in the United States Didtrict Court for the
Northern Didtrict of Missssippi against some of the same defendants and additiond defendants dleging
both federd and state law claims. Boston v. Theobald, Civil Action Number: 3:93-CV-106-B-D. The
digtrict court dismissed by order and fina judgment on April 20, 1995, dl of Bogton's federd law clams
with prejudice as they were barred by collateral estoppel, and dismissed Bogton's State law claims without
preudice.

123. On May 8, 1995, Boston filed her complaint in the Circuit Court of the First Judicia Didtrict of Hinds
County claiming wrongful death. Defendants subsequently filed a motion to transfer venue to Lafayette
County on July 6, 1995, which was granted by order on January 2, 1996. On November 1, 1999, the
defendants filed amoation to dismiss and for summary judgment. The motion to dismiss with prejudice was
granted May 31, 2000. The court determined:

(1) thet the Statute of Limitations had ran againgt each of theindividua defendants before this matter
was ingtituted on May 8, 1995; (2) that the clams of the plaintiff against dl defendants are barred by
goplication of res judicata and/or principles of collatera estoppdl; (3) that individua defendant East is
immune from the clams of the plaintiff under the discretionary function doctrine and/or because Sheriff
Eadt did not individualy participate in the deprivations dleged in this case; (4) that Defendants Plunk
and Theobad are entitled to quasi judicial immunity under Missssppi law; and (5) that the County
was entitled to sovereign immunity.

114. 1t isfrom this ruling that Boston appedls.
DISCUSSION

|.DID THE CIRCUIT COURT PROPERLY TRANSFER THISACTION FROM THE
FIRST JUDICIAL DISTRICT OF HINDSCOUNTY TO LAFAYETTE COUNTY?

115. Bogton filed her complaint in the First Judicid Didtrict of Hinds County on May 8, 1995. The
complaint named Hartford Accident and Indemnity Company ("HAIC"), Lafayette County, VeralLee
Theobad ("Theobad") in her capacity as deputy chancery clerk of Lafayette County, F.D. "Buddy" East
("Eadt") individudly and in his cgpacity as sheriff of Lafayette County, Ricky Miller ("Miller"), Lyndon
Carpenter ("Carpenter™), and John Thomas ("Thomeas') individuadly and in their capacities asjallers of
Lafayette County, and Bill Plunk ("Plunk”) individualy and in his officid capacity as Chancery Clerk of



L afayette County.

116. On July 6, 1995, the defendants filed a motion to transfer venue to Lafayette County in accordance
with Miss. Code Ann. 8§ 11-46-13(2), commonly known as the Mississippi Tort Claims Act. On January 2,
1996, the Circuit Court of the First Judicid Didtrict of Hinds County, while not citing a specific Satute,
entered an order finding the defendants motion for change of venue to be well taken and gave Boston
twenty (20) daysto dismissindividua defendants and their sureties, upon which time the court would
recongder its decison. By order dated April 2, 1996, having found that more than twenty (20) days had
passed and no motion to dismiss had been submitted by Boston, the court transferred the action to the
Lafayette County Circuit Court. This decison was reiterated in an order dated October 29, 1996, where
the court denied Boston's motion to reconsider because Boston had failed to respond within the twenty
(20) days as required by the origina order from January 2, 1996.

117. Boston contends that because she is an adult resident citizen of Jackson, First Judicid Didtrict of Hinds
County and HAIC isanon-resdent of Missssppi, her suit should have stayed in Hinds County Circuit
Court. Citing M.R.C.P. 82(c), Boston asserts that since venue was proper in the Firgt Judicid Didtrict of
Hinds County asto HAIC under Miss. Code Ann. 88 11-11-7 & -11 (1972), then venue was proper asto
the remaining defendants. M.R.C.P. 82(c) states:.

() Venue Where Claim or Parties Joined. Where severd clams or parties have been joined, the suit
may be brought in any county in which any one of the clams could properly have been brought.
Whenever an action has been commenced in a proper county, additiona claims and parties may be
joined, pursuant to Rules 13, 14, 22 and 24, as ancillary thereto, without regard to whether that
county would be a proper venue for an independent action on such claims or againgt such parties.

Miss. Code Ann. 8 11-11-7 covers the suing of insurance companies:

Actions againgt insurance companies, groups of insurance companies or an insurance association may
be brought in any county in which aloss may occur, or, if on alife palicy, in the county in which the
beneficiary resides, and process may be sent to any county, to be served as directed by law. Such
actions may aso be brought in the county where the principa place of business of such corporation or
company may be. In case of aforeign corporation or company, such actions may be brought in the
county where service of process may be had on an agent of such corporation or company or service
of processin any suit or action, or any other lega process, may be served upon the insurance
commissioner of the state of Mississppi, and such notice will confer jurisdiction on any court in any
county in the state where the suit isfiled, provided the suit is brought in the county where the loss
occurred, or in the county in which the plaintiff resdes.

Miss. Code Ann. § 11-11-11 addresses damage suits against nonresidents:

All civil actionsfor the recovery of damages brought againgt a nonresident or the representative of the
nonresident in the state of Missssppi may be commenced in the county in which the action accrued
or where the plaintiff then resdes or is domiciled, except as otherwise provided by law.

The complaint shows that Boston, a beneficiary, resded in the Firgt Judicid Didtrict of Hinds County &t the
time of her filing.

118. HAIC counters by stating that Miss. Code Ann. 8§ 11-46-13 applies because apolitical subdivisonis



being sued and because it was the Satute in effect at the time this suit wasfiled in state court. In pertinent
part the section states:

(2) The venue for any suit filed under the provisions of this chapter againgt the state or its employees
shdl be in the county in which the act, omission or event on which the liability phase of the action is
based, occurred or took place. The venue for al other suitsfiled under the provisions of this chapter
shdl bein the county or judicid digrict thereof in which the principa offices of the governing body of
the political subdivison are located. The venue specified in this subsection shdl control in dl actions
filed againgt governmenta entities, notwithstanding that other defendants which are not governmentd
entities may be joined in the suit, and notwithstanding the provisions of any other venue statute that
otherwise would apply.

Miss. Code Ann. § 11-46-13(2) (Supp. 2001) (emphasis added).

119. Decedent died July 12, 1987. Boston v. Lafayette County, 743 F. Supp. at 464. Her death was
amost six years before Miss. Code Ann. 8 11-46-13 went into effect. While acknowledging that Boston
did not file acivil action in state court until May 8, 1995, the only way that Miss. Code Ann. § 11-46-13
could apply to the present case isif the Satute was found to be retroactive.

1120. This Court has addressed the issue of retroactivity of satutes contained in the Missssppi Tort Clams
Act. InJonesv. Baptist Mem'| Hosp., 735 So.2d 993 (Miss. 1999), this Court held that if astatute isto
apply "effective from and after passage,” it is not to apply to causes of action that have accrued prior to the
passage of the statute. This Court made the following analysis.

Although the present case concerns the retroactivity of numerous sections of the Sovereign Immunity
Act rather than solely paragraph (m) of 8§ 11-46-9, the intent of this Court isclear. If the statutory
language mandatesthat the statute isto apply from and after passage, it isnot to be applied
retroactively to causes of action which accrued prior to passage of the statute. The cause of
action in this case accrued prior to the enactment of § 11-46-3 (providing immunity to the state and
its political subdivisons, approved April 1, 1993) and 11-46-11 (providing for notice of claim
requirement and one year statute of limitations, approved April 1, 1993).

Id. a 998 (emphasis added).

21. This Court has also recently reiterated that a statute will not be retroactive unless clearly stated in the
Satute;

This Court has continuoudly followed the rule that statutes will be construed to have a
prospective oper ation only, unlessa contrary intention is manifested by the clearest and
most positive expression. Anderson v. Jackson Mun. Airport Auth., 419 So.2d 1010, 1026
(Miss1982). If the statute is unconditionaly repealed without a savings clause in favor of pending
auits, dl pending proceedings thereunder are terminated. Beatty v. State, 627 So.2d 355, 357
(Miss.1993). A statute will not be construed to be retr oactive unless the wor ds admit of no
other construction or meaning, and thereisa plain declaration in the act that it is. Anderson
v. Jackson Municipal Airport Auth., 419 So.2d at 1027.

Hudson v. Moon, 732 So.2d 927, 931-32 (Miss. 1999) (emphasis added). Fortune v. Lee County Bd.
of Supervisors, 725 S0.2d 747 (Miss. 1998) and State ex rel. Moore v. Molpus, 578 So.2d 624 (Miss.



1991), provide additiona support that a statute is to be gpplied prospectively unless clearly and positively
expressed in the language of the statute. These two cases upheld this Court's decison in Mladinich v.
Kohn, 186 So.2d 481 (Miss. 1966) where this Court, after giving a comprehensive list of authority, Stated:

[a] statute will not be given retroactive effect unlessit is manifest from the language thet the legidature
intended it to so operate. It will not be construed as retroactive unless the words admit of no other
congtruction or meaning, and there isa plain declaration in the act that it is. In short, these cases
illustrate a well-settled attitude of statutory interpretation: A preference thet it be progpective only, and
arequirement that there should be a clearly expressed intent in the act to makeit.

Id. at 484.

122. Given the fact that the Decedent died prior to the enactment of the Missssippi Tort Claims Act and
that Miss. Code Ann. § 11-46-13 does not contain plain and clearly expressed language that it isto be
retroactive, we find that this statute is not gpplicable to the present case and that venue should not have
been changed under the authority of this satute.

123. As gtated previoudy, when venue was changed in the present case, no Statute was cited by the Circuit
Court of the First Judicid Digtrict of Hinds County. It should not be assumed that the change in venue was
based upon the language found in Miss. Code Ann. § 11-46-13 as asserted by both partiesto this suit. The
question that remainsis, if change of venue was not proper under Miss. Code Ann. § 11-46-13 because
the statute was not in effect a the time the action accrued, did Lafayette County have aright to change
venue to its "home county" that pre-dates the Mississppi Tort Claims Act making the change of venuein
this case proper? This Court consdered such prior to the enactment of the Mississppi Tort Clams Act, and
in doing so may well have provided the logica basis for the venue aspects of the Act:

In the case of Simpson v. Neshoba County, 157 Miss. 217, 127 So. 692, 693 [(Miss. 1930)], we
had before us the question as to whether a county could be sued outside of the courts of the county,
by joinder with another defendant, and athough the statute applicable in that case expresdy provided
that the county could be sued in any court Situated at the county Site, it was contended that the section
was ingpplicable, and that the county could be sued in another county where a joint defendant

resided. After referring to the statutes involved in that case, it issaid: "It is the contention of the
gppellant that under the last section it was competent to sue Newsom in the county and digtrict of his
residence and bring the county into said district as a codefendant. It is our view that this contention is
not well founded. A county is a subdivison of the sate and partakes of the sovereignty of the state
and can only be sued in the way and on the conditions prescribed by law, and section 3980 of
Hemingway's 1927 Code (section 309, Code of 1906) has provided how a county may be sued, and
where the suit shall be indtituted. This statute is not affected by the general statute asto ordinary
parties litigant. Thereis sound reason for requiring a county to be sued in the county, or in the court
which sts at the county Ste and has jurisdiction of the suit. A county can only act through its officers,
and these officers are charged with various duties for the public welfare. In defending suits againgt
counties, the officers might be taken out of the county or called away from their public duties and the
public interests would suffer in many cases by reason of their absence from their duties while attending
court in other places than at the county Site. The records might often have to be carried away from the
county site, if such suits were maintained, to the place where the suit was tried and would endanger
the safety of the said records and discommode the public who might desire to resort to the records



for any lawful purposes for which they are made and used.”
City of Jackson v. Wallace, 189 Miss. 252, 196 So. 223, 224-25 (1940).

124. In Simpson this Court determined as a matter of public policy and practicdity, when acounty isbeing
sued, such suit should take place in that county's court even if the presence of a codefendant would
normally make venue proper in another county. Section 3980 of Hemingway's 1927 Code was the Statute
in effect at the time both Simpson and City of Jackson were decided. It stated:

Section 3980 of Hemingway's 1927 Code (section 309, Code of 1906) provides. "Any county may
sue and be sued by its name, and suits againgt the county shall be ingtituted in any court having
juridiction of the amount Stting at the county Site; but suit shal not be brought by the county without
the authority of the board of supervisors, except as otherwise provided by law."

Simpson, 127 So. at 693. This statute was carried forward unchanged into subsequent codes and exists
today as Miss. Code Ann. § 11-45-17. It States:

Any county may sue and be sued by its name, and suits againgt the county shdl be indituted in any
court having jurisdiction of the amount gtting at the county Site; but suit shall not be brought by the
county without the authority of the board of supervisors, except as otherwise provided by law.

125. Aswas dtated earlier, this action accrued prior to the enactment of the Tort Claims Act making the
Act ingpplicable to this case. However, this Court has commented on Miss. Code Ann. § 11-45-17, a
statute which is still effective, and how it is bolstered by Miss. Code Ann. 8 11-46-13(2) of the Act:

"[Suits againg the county shal be indtituted in any court having jurisdiction of the amount gtting a the
county site ..." Miss. Code Ann. 8 11-45-17 (1972). A complaint against Simpson County, therefore,
would be properly filed in Simpson County. This position is further supported by Miss. Code Ann. §
11-46-13(2), which provides that proper venue for atort suit against any government entity, including
acounty or municipdity, is"in the county or judicid ditrict thereof in which the principa offices of the
governing body of the political subdivison are located.” Miss. Code Ann. § 11-46-13(2)
(Supp.1997).

Estate of Jonesv. Quinn, 716 So.2d 624, 627 (Miss. 1998).

1126. Both statutory and case law support finding that transfer of venue from Hinds County to L afayette
County was proper.

1. DID THE CIRCUIT COURT CORRECTLY CONCLUDE THAT THE CLAIMS
AGAINST ALL THE DEFENDANTSWERE BARRED BY THE APPLICABLE
STATUTE OF LIMITATIONSIN MISS. CODE ANN. § 15-1-49 AND/OR § 15-1-69
(1972)?

127. Boston contends that the circuit court erred when it determined that the claims were barred by the
statutes of limitations as found in Miss. Code Ann. 8§ 15-1-49 and/or § 15-1-69 (1972). The general
dtatute of limitations that was in effect as of July 12, 1987, the time the action accrued, was Six years{2)

1128. On September 2, 1987, Bogton filed her firgt civil action in the digtrict court aleging both federd and



date law clams. The United States Didtrict Court of the Northern Digtrict of Mississippi, in orders dated
July 30, 1990 and August 20, 1990, while dismissing her federd law clams with prgudice, dismissed
Boston's sate law claims without prejudice. Boston v. Lafayette County, 743 F. Supp. 462, 475
(N.D.Miss. 1990) and Boston v. Lafayette County, 744 F. Supp. 746, 755-56 (N.D.Miss. 1990). The
Fifth Circuit affirmed both decisons without opinion on May 6, 1991. Boston v. Lafayette County, 933
F.2d 1003 (5th Cir. 1991).

129. On July 6, 1993, Boston brought her second civil action in the United States Didtrict Court for the
Northern Didtrict of Missssippi againgt some of the same defendants and additiona defendants dleging
both federdl and state law claims. Boston v. Theobald, Civil Action Number: 3:93-CV-106-B-D. On
April 20, 1995, the digtrict court dismissed by order and final judgment al of Boston's federa law claims
with prejudice as being barred by collateral estoppel, and dismissed Boston's state law claims without
prgjudice. On May 8, 1995, Boston filed her complaint in the Circuit Court of the First Judicid Digtrict of
Hinds County daming wrongful desth.

1130. Because Boston spent over five yearsin the federd court system pursuing this action and amost eight
years passed from the time this case accrued to when she filed a complaint in sate court, this Court must
amply determineif Missssippi's Sx (6) year Satute of limitations was tolled while Boston was in federd
court.

131. This Court has previoudy held atria court in error for ruling that claims were time-barred due to the
running of the gtatute of limitations during the pendency of acasein federd court. Norman v. Bucklew,
684 S0.2d 1246 (Miss. 1996). This Court detailed a Situation Smilar to the case sub judice in Norman:

The events giving rise to these claims occurred on January 10, 1990. Thus, the three years would
have expired on January 11, 1993. Norman filed his federal court claim on January 8, 1993, which
tolled the statute of limitations when pendent jurisdiction was invoked. The fact thet these clamswere
subsequently dismissed without prejudice does not prevent the statute of limitations from having been
tolled. Accordingly, the state tria court erred in apparently imposing the affirmative defense of the
three-year datute of limitations.

The maicious prosecution claim was aso dismissed without prejudice by the district judge on duly 7,
1993. The grand jury ultimately dismissed the crimind affidavit on October 29, 1992. Mdicious
prosecution claims are governed by a one-year atute of limitations. Therefore, Norman had until
October 29, 1993 to file aclam in state court on this ground as noted by the digtrict judge. Norman
filed his state court claim on October 14, 1993. Thus, he tolled the maicious prosecution claim.
Therefore, the sate trid judge erred on thisissue in holding to the contrary.

Id. a 1256. This Court referred to federal case law in making its determination:

Additiondly, the United States Supreme Court, in Cooter & Gell v. Hartmarx Corporation, 496
U.S. 384, 396, 110 S.Ct. 2447, 2456, 110 L.Ed.2d 359 (1990) stated: " '[D]ismissd ... without
prejudice isadismissa that does not 'operat[€] as an adjudication upon the merits," Rule 41(a)(1),
and thus does not have a res judicata effect." See dso Satsky v. Paramount Communications,
Inc., 7 F.3d 1464, 1468 (10th Cir.1993).

Id. at 1255.



1132. In accordance with this Court's determination in Norman, we conclude that the six (6) year statute of
limitations was tolled while the case was in federd court and thet the triad court erred in determining that
Boston's clams were time-barred.

[11. DID THE CIRCUIT COURT CORRECTLY CONCLUDE THAT IF ANY OF
BOSTON'SCLAIMSSURVIVED THE STATUTE OF LIMITATIONSBAR, THE
UNADJUDICATED STATE LAW CLAIMSWERE BARRED BY THE PRINCIPLES OF
RESJUDICATA AND COLLATERAL ESTOPPEL?

1133. The gate law claims contained in the federd actions brought by Boston were dismissed without
prejudice by the United States Digtrict Court for the Northern Didtrict of Mississppi in orders dated July
30, 1990, August 21, 1990 and April 20, 1995. Once this claim was in Missssppi state court and venue
was transferred, the Lafayette County Circuit Court granted a motion to dismiss and summary judgment in
favor of the defendants, determining "that the claims of the plaintiff againgt dl defendants are barred by
gpplication of res judicata and/or principles of collateral estoppe.” Regarding a dismissal without prgudice
in relaion to resjudicata, this Court has followed the United States Supreme Court:

Additiondly, the United States Supreme Court, in Cooter & Gell v. Hartmarx Corporation, 496
U.S. 384, 396, 110 S.Ct. 2447, 2456, 110 L.Ed.2d 359 (1990) stated: " '[D]ismissal ... without
prejudice isadismissa that does not ‘operat[€] as an adjudication upon the merits," Rule 41(a)(1),
and thus does not have ares judicata effect." See dso Satsky v. Paramount Communications,
Inc., 7 F.3d 1464, 1468 (10th Cir.1993).

Norman v. Bucklew, 684 So.2d. at 1254. Likewise, in Harrisv. Board of Trustees, 731 So.2d 588,
589-90 (Miss. 1999), this Court found that collateral estoppd is ingpplicable to sate law clamsthat have
been dismissed without prgudice in federa court. Therefore, the trid court erred in dismissng Boston's
state claims based upon the doctrines of res judicata or collateral estoppel .

IV.DID THE CIRCUIT COURT CORRECTLY CONCLUDE THAT DEFENDANTS
PLUNK AND THEOBALD WERE ENTITLED TO QUASI-JUDICIAL IMMUNITY IN
ACCORDANCE WITH MISSISSIPPI LAW?

1134. Two of the defendants Boston filed suit againgt were Lafayette County Chancery Clerk Bill Plunk and
Lafayette County deputy chancery clerk VeraLee Theobad. In her complaint, Boston aleges that Plunk
and Theobad were negligent in the following ways.

(8 infailing to schedule the complete medical and psychiatric examination within 24 hours as
mandated by the July 10, 1987 order to the Chancery Court of Lafayette County, Mississppi;

(b) in failing to advise [Decedent's] family members that the complete medica and psychiatric
examination as ordered by the Chancery Court of Lafayette County, Mississippi was not scheduled
within 24 hours so as to afford family members the opportunity to make other arrangements,

(¢) in breaching their affirmative duties under the specid relationship with [Decedent] to insure
[Decedent] received the medical and psychiatric examination and treatment;

(d) infailing to advise [Decedent's] medica doctor and Menta Hedlth officids of her confinement;



(e) infailing to learn, investigate and discover [ Decedent's| serious medica conditions and needs; and
(f) other negligence to be learned through discovery and offered at the trid of this case.

1135. Decedent was detained after her sster signed an affidavit which stated that Decedent presented a
danger to hersalf and her newborn child. Once the affidavit was signed, the chancellor vdidly appointed

Me Davis Specid Magter over theinitid detainment proceedings. Davis determined that the Decedent
should be temporarily detained in the county jail pending a professond psychiatric and medical examination,
and ordered the chancery clerk to issue awrit of custody so that Decedent could be detained. Plunk, the
Chancery Clerk, complied and issued the writ. Davis aso gppointed an attorney to represent the Decedent
in any future commitment proceedings and gppointed two medicd professonds to examine and evduate the
Decedent's mental and physical condition within the next twenty-four hours.

1136. The writ to take custody was issued at gpproximately ten o'clock on a Friday morning. Although the
court-gppointed physicians were ordered to examine the Decedent within twenty-four hours, the deputy
chancery clerk caled the mental hedth center and scheduled the Decedent's examination for 9:30 the
following Monday morning. The Decedent died at approximately 11:30 that Sunday morning in between
haf-hourly visua ingpections of the jailor on duty. According to submitted expert testimony, the blood clots
which caused the Decedent's death formed at least twenty-four hours and probably severa days prior to
her death, and likely would have been detected and effectively trested had medical professionals examined
her within twenty-four hours of her detainment.

1137. The Lafayette County Circuit Court decided that Plunk and Theobald were entitled to "quas judicial
immunity under Mississppi law." It is this determination that Boston now gppeds.

1138. Miss. Code Ann. 88 41-21-67 & -69 authorize chancellorsto direct the chancery clerk to issue awrit
to take custody and schedule amentd and physical examination of the person who isin need of menta
treatment. Section 41-21-67(1) states in pertinent part:

(1) Whenever such affidavit asis provided for in Section 41-21-65 shdl be filed with the chancery
clerk, the clerk, upon direction of the chancellor of the court, shdl issue awrit directed to the sheriff
of the proper county to take into his custody the person aleged to be in need of treatment and to
bring such person before the clerk or chancellor, who shal order pre-eva uation screening and
treatment by the appropriate community mental health center established pursuant to Section 41-19-
31 and for examination as set forth in Section 41-21-69.

Section 41-21-69(2) statesin pertinent part:

(2) Such examination shdl be conducted and concluded within twenty-four (24) hours after the order
for examination and gppointment of attorney. . .

1139. Boston asserts that Plunk and Theobald violated their mandatory, non-discretionary duties of their
office when they did not schedule Decedent's physical and psychiatric examination within the twenty-four
(24) hour period as outlined in the statute. Boston refersto Poyner v. Gilmore, 171 Miss. 859, 158 So.
922 (1935), where this Court discussed the ministeria versusjudicia duties of public officers:

This Court has repeatedly held that our courts have the power to hear clamsthat public officias have
violated their mandatory, non-discretionary duties of office. Poyner v. Gilmore, 171 Miss. 859, 158



$S0. 922 (1935). In Poyner this Court stated that, "While no inflexible rule can belaid down for
determining in every case whether or not an act of a public officer isministerial or judicial,
'the most important criterion, perhaps, isthat the duty is one which has been positively
imposed by law and its performancerequired at atimeand in amanner or upon conditions
which are specifically designated, the duty to perform under the conditions specified not
being dependent upon the officer'sjudgment or discretion....""

Fordice v. Thomas, 649 So.2d 835, 840 (Miss. 1995) (emphasis added).
140. InDavis . Little, 362 So.2d 642 (Miss. 1978), the Court expanded on this issue:

The most commonly recognized limitation is the digtinction between discretionary acts as opposed to
minigerid acts. Under thisdigtinction the official isimmune only wher e that which he doesin the
performance of hislawful dutiesrequires” personal deliberation, decison and judgment.”
See Prosser, Law of Tortss 132 (4th ed. 1971).

362 So. 2d at 643 (emphasis added).

141. Evansv. Trader, 614 So.2d 955 (Miss. 1993), effectively outlines the limited immunity an officer of
the state possesses:

Under Missssppi common law, an officer of the State enjoys only alimited immunity from tort ligbility.
An officer hasno immunity to a civil action for damagesif his breach of a legal duty causes
injury and (1) that duty isminigterial in nature, or (2) that duty involves the use of discretion and
the governmenta actor greetly or substantialy exceeds his authority and in the course thereof causes
harm, or (3) the governmenta actor commits an intentiond tort. Beyond that, a government officia
has no immunity when sued upon atort that has nothing to do with his officid postion or decison-
meaking function and has been committed outside the course and scope of his office.

Id. a 957 (emphasis added).
9142. Further, this Court has stated:

Qudified immunity acts to protect prison officias only when they were performing a discretionary
function as opposed to a minigteria function. The digtinction between the two is"that [if] the duty is
one which has been postively imposed by law and in a manner or upon conditionswhich are
specifically designated, the duty to perform under the condition specified, not being
dependent upon the officer'sjudgment or discretion, the act and dischargethereof is
ministerial.”

McFadden v. State, 580 So.2d 1210, 1216 (Miss. 1991) (Citing McFadden v State, 542 So.2d 871,
877 (Miss. 1989)) (emphasis added).

1143. This Court has previoudy found officers of the state to be exposed to liability for not performing their
minigterid duties. See Barrett v. Miller, 599 So.2d 559 (Miss. 1992) (where this Court concluded that
Lauderdae County deputies were not entitled to immunity because "[t]he execution of a search warrant was
aministeria act and required no discretionary decison-making. . . ."); Ellsworth v. Busby, 172 Miss.

399, 160 So. 575, 575-76 (Miss. 1935) (where the Court determined that a chancery clerksfailureto sign



aprobate claim as required by law was aminigteria act and the doctrine of quasi-judicia immunity did not
aoply).

144. In the present case, both Miss. Code Ann. 88 41-21-67 and 41-21-69 use the word "shal" in
explaining the duties and requirements of the chancery clerk to schedule amedica and psychiatric
examination within twenty-four (24) hours. This Court has held that the use of the word "shdl" isa
mandatory directive, Estate of Stowersv. Jones, 678 So.2d 660, 662 (Miss. 1996), making Plunk and
Theobad's duty to schedule amedical and psychiatric examination within twenty-four (24) hours of
Decedent's detainment a minigteria function, which would disquaify them from the protection of qudified
immunity. Asto thisissue the tria court wasin error.

145. Asto dl other dlegations of negligence on the part of Plunk and Theobald as set out in Boston's
complaint, this Court will not address these issues as they were not argued by the appdl lant or supported by
any authority. This Court haslong held that it is under no obligation to consider assgnments of error
unsupported and unaddressed in gppellant's submitted brief. Terrell v. Mississippi Bar, 662 So.2d 586,
591-92 (Miss. 1995). See also Touchstone v. Touchstone, 682 So.2d 374 (Miss. 1996); Ellisv.

Ellis, 651 So.2d 1068 (Miss. 1995); James W. Sessums Timber Co. v. McDanidl, 635 So.2d 875
(Miss. 1994); Morgan v. City of Ruleville, 627 So.2d 275 (Miss. 1993); Van Slyke v. Board of of
Trustees of State I nstitutions of Higher Learning, 613 So.2d 872 (Miss. 1993); E.L. Bruce Co. v.
Brogan, 175 Miss. 208, 166 So. 359 (1936).

V.DID THE CIRCUIT COURT CORRECTLY CONCLUDE THAT LAFAYETTE
COUNTY WASIMMUNE FROM TORT LIABILITY CONSIDERING THE LAW THAT
WASIN EFFECT AT THE TIME THE ACTION ACCRUED?

146. The record shows that at the time of Decedent's degath, Lafayette County had in place a policy of
ligbility insurance on July 12, 1987, the date this case accrued. It isfor this Court to determineif there
exiged a gatute at the time this case accrued which authorized Lafayette County to purchase insurance, and
if s0, whether the gatute waived immunity for the county up to the limits of the policy.

147. Boston, referring to this Court's ruling in Wintersv. Lumley, 557 So.2d 1175 (Miss. 1990),
contends that the purchase of such a policy was authorized by statute and that sovereign immunity for

L afayette County should be waived up to the amount and extent of the policy limits. Winters dedlt with
Miss. Code Ann. § 19-7-8 (Supp. 1988), which stated in part:

The board of supervisors of any county is authorized, in its discretion, to purchase generd lidbility
insurance coverage for its members and county employeesin the officid performance of their eective
or gppointive duties. Said generd liability policy shal be written by the agent or agents of a company
or companies authorized to do and doing business in the State of Mississppi. The monetary limits of
any such policy shdl be set by the board of supervisorsin amounts they fed are adequate and
reasonable in light of existing circumstances. The premiums on such policies shdl be paid from the
county generd fund or from any other available county funds.

If liability insuranceisin effect in such county, such county may be sued by anyone affected
to the extent of such insurance carried; provided, however, that immunity from suit isonly
waived to the extent of such liability insurance carried and a judgment creditor shall have
recour se only to the proceeds or right to proceeds of such liability insurance. No attempt shall



be made in the trid of any case to suggest the existence of any insurance which coversin wholeor in
part any judgment or awvard rendered in favor of aclamant, but if the verdict rendered by the jury
exceeds the limit of gpplicable insurance, the court, on mation, shal reduce the amount of said
judgment as against the county only and not asto joint tort-feasors, if any, to asum equd to the
applicable limit stated in the insurance policy (2

Id. at 1177-78 (emphasis added).

148. A review of the sesson laws from the time period in question shows that the pertinent language of
Miss. Code Ann. 8 19-7-8, asrecited in Winters, was in effect at the time this action accrued, removing
immunity for Lafayette County up to the policy limits that were set out in the insurance policy Lafayette
County had purchased. 1985 Miss. Laws ch. 474 88 40.

CONCLUSION

149. Based on the forgoing andlysis, we affirm as to the issue of venue, and reverse and remand finding that
Boston's sate law claims are not barred, ether by the statute of limitations or by res judicata and collatera
estoppd , that defendants Plunk and Theobad are not entitled to quasi-judicid immunity for ther falure to
schedule Decedent's physical and psychiatric examination within the twenty-four (24) hour period as
outlined in the gatute, and that Lafayette County is not entitled to sovereign immunity up to the policy limits
found in the insurance policy at the time Boston's Sate law claims occurred. Therefore, we affirm the order
of the Hinds County Circuit Court transferring venue to Lafayette County. We

reverse the judgment of the Lafayette County Circuit Court, and we remand this case to that court for atria
conggtent with this opinion.

150. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

SMITH, P.J.,, WALLER AND DIAZ, JJ., CONCUR. McRAE, P.J., AND GRAVES, J.,
CONCUR IN RESULT ONLY. EASLEY, J., DISSENTSWITHOUT SEPARATE
WRITTEN OPINION. COBB AND CARLSON, JJ., NOT PARTICIPATING.

1. In 1989 § 15-1-49 was changed to a three-year period of limitation. See 1989 Miss. Laws ch. 311, 8§ 3.

2. This satute was repealed by 1992 Miss. Laws ch. 491, 88 11, eff. October 1, 1993, but is pertinent to
this case because of the date this action accrued. Miss. Code Ann. § 19-7-8 (2000).



