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McRAE, JUSTICE, FOR THE COURT:

1. When a contested divorce is dismissed for failure of proof, the parties, while till married, may
nonethel ess dispute custody. In this case, the chancellor denied the divorce and held that both parties had
full access and custody to dl three children. The wife, aweek later, filed a second suit for custody. The
chancdllor in the second case ruled that he was bound by what the first chancellor had done but modified
custody nonetheless. While not approving of the procedurd route this case has taken, we vacate and
remand becauise there has never been a hearing to decide in whose custody lie the best interests of the
children.

2. Penny Carol Faust Waller and Kenneth Neal Waller were married August 31, 1979. They have three
children: Jonathan Neal Waller born August 5, 1982; Anthony Peter Waller born March 3, 1998; and
Kimberly Michdle Waler born March 19, 1993.

113. On October 2, 1996, Penny Waller filed a Complaint for Divorce and Motion for Temporary Relief
(hereinafter "first complaint” or cause no. 96-448). She moved out of the home on October 20, 1996,
taking with her the three children.

14. Tria was held July 21-22, 1997. Chancellor Don Grigt dismissed the complaint as being without merit.
The order recited that "each parent has full access and custody of al the children born to the union of this
marriage and neither parent has any rights that are superior to the other parent as far as any and al matters
pertaining to al the children born of this marriage.”

15. On duly 31, 1997, Penny filed a Complaint for Custody, Support and Other Rdlief. ("second complaint”



or cause no. 97-288). Kenneth's answer included the affirmative defense of res judicata.

6. Meanwhile that summer, the younger children were visiting their father pursuant to the temporary
viditation schedule worked out between the parties. At the end of the two-week vigitation period, Kenneth
refused to return the two children to their mother. This de facto custody arrangement was later reflected in a
temporary order on August, 28, 1997. In that order, Chancellor Anthony Farese ruled that the two
youngest children would remain in the primary custody of their father and the ddest with their mother until
further order of the court. Judge Farese signed another order dated December 12, 1997, clarifying the
vigtation schedule.

7. The case was findly heard by Specid Chancdlor C. Michad Maski who held that he could not undo
what the first chancdlor (Grist) had done. Chancellor Ma ski nonethel ess adopted the visitation schedule put
into place by Judge Farese which had the effect of undoing the first chancellor's order. The Court dismissed
Penny's complaint in an order entered June 8, 1998. It isfrom this order that Penny has taken the instant
gpped arguing that the lower court erred when it dismissed the complaint without a hearing on the merits.
Specificdly, she raises the following issues

1. Did the Chancery Court of Lafayette County, Missssppi [commit] error in dismissng the
complaint for child custody, child support and other relief by its order of the 8t" day of June, 1998,
without a hearing on the merits?

2. What was and isin the best interest of the children?

3. Wasit in the best interest and to the welfare of the minor children that their custody be split with
one minor child being in the care, custody, and control of the gppellant and two minor children being
in the care custody and control of the Appellee

4. Even though the Special Chancellor did not use the phrase "res judicata” and even though the
order of December 12, 1997, specificaly held that the Complaint for Child Custody, Child Support
and Other Relief was not res judicata to cause no 96-448. Nevertheless the specia chancellor
dismissed the Complaint for Child Custody, Child Support and other relief without a hearing and
without stated grounds for dismissd in other words holding resjudicata

5. The Chancdllor in cause no 96-448 should have after denying the divorce made a determination of
custodly.

118. Penny argues that while the phrase res judicata does not gppear in Chancellor Maski's ruling, it would
gppear that res judicata was the basis for the Chancellor's dismissa of Penny's second complaint. Penny
clamstha Chancdlor Maski's dismissd of the second complaint "left the children in the custody of those
parties that had custody and did not consider issues such as: 1) what was and isin the best interest of the
children; 2) the splitting of the minor [Sic] into two households; 3) which of the parties could and would
render the best care of dl the children; and 4) do not the children need some stability in the household
where they reside.”

9. Kenneth argues that res judicata is applicable here inasmuch as "the parties are the same, the children
are the same, the request by Appellant in her origind Complaint for Divorce and adso in her subsequent
Complaint for Child Custody, Support and Other Relief were the same, i.e. child custody, support and
other rdlief. That dl issues (divorce, child custody, support and other relief) contained as set forth in the



origina Divorce proceedings were heard in open court which required two days. . . ."

110. Resjudicata, of course, is the doctrine which precludes the relitigation of issues arisng prior to the
rendition of afina order in acase. Mixon v. Bullard, 217 So.2d 28 (Miss. 1968) (Florida decree was res
judicatafor al issues occurring prior to its rendition). Generaly speaking, the concept of res judicata applies
to custody decisions. Brocato v. Walker, 220 So.2d 340 (Miss. 1969) (final order awarding permanent
custody to mother was res judicata and could not be changed absent exceptiona circumstances).

111. After acustody order has been rendered, however, circumstances may change. This Court has
previousy recognized that "[g]ll orders of the chancery court with reference to care and custody of children
are temporary orders and may be changed when conditions devel op which warrant a change." Thompson
v. Foster, 244 So.2d 395, 396 (Miss. 1971) (quoting Anderson v. Watkins, 208 So.2d 573, 575
(Miss.1968)). See also Hodge v. Hodge, 186 So.2d 748 (Miss.1966); Grace v. Cummings, 253 Miss.
794, 179 So0.2d 836 (1965). Any order for joint custody may be modified upon the showing of a materia
change of circumstances adverse to the interest of the child. Miss.Code Ann. § 93-5-24(6) (1994);
Rutledge v. Rutledge, 487 So.2d 218, 220 (Miss.1986).

112. A court which dismisses the complaint for divorce may gill provide for the custody of the children if he
deemsit necessary. Rasch v. Rasch, 250 Miss. 885, 168 So.2d 738 (1964); Howard v. Howard, 243
Miss. 614, 138 So.2d 292 (1962); Cox v. Cox, 233 Miss. 747, 102 So.2d 799, 801(1958); Scott v.
Scott, 219 Miss. 614, 69 So.2d 489 (1954); Davis v. Davis, 194 Miss. 343, 12 So0.2d 435 (1943). See
also Henry v. Henry, 46 N.W.2d 701, 708 (N.D. 1950) ("It is our view what the better rule is that when
parties come into court and submit the issue of divorce and the issue of the custody of the children, the
court retains jurisdiction to adjudicate as to custody even though the divorce is denied”); E.L. Stroblin,
Annot., Power of Court Which Denied Divorce, Legal Separation or Annulment to Award Custody
or Make Provisions for Support of Child, 7 A.L.R.3d 1096 (1966). The court, however, isnot
required to make a decison regarding custody where it dismisses the petition for divorce. Gould v.
Gould, 205 P. 1072, 1073 (Cal. 1922); Wright v. Wright, 247 P.2d 962 (Okla.1952); Urbach v.
Urbach, 73 P.2d 953 (Wyo. 1937).

113. Thereis no dearth of casesin this state where the chancellor has denied the divorce but nonethel ess
decided custody. See, e.g. Bowen v. Bowen, 688 So0.2d 1374 (Miss. 1997); Steen v. Steen, 641 So.2d
1167 (Miss. 1994);Fariesv. Faries, 607 So.2d 1204 (Miss. 1992); Green v. Green, 317 So.2d 392
(Miss. 1975). Indeed, if the parents cannot agree on who should have primary custody of the children, it is
probably the better course for the chancellor to make that decision for them reserving joint custody for
parents who are willing to work together to make joint custody feasible, (1)

124. In this case, while the first chancellor (Grist) entered an order concerning custody (awarding full
custody to both), it appears that Chancellor Grigt's order was not meant to dispose of custody but smply
restated the status quo. That is, what he said was merely arecitation of the law where no custody order has
been entered. If it were an order of joint custody, it should have made some provision for primary physica
custody whether divided by child or by time, and visitation, child support and the like.

115. Although Penny filed a second complaint in an attempt to resolve the custody issue, once again no
hearing was had and, thus, no determination was made as to the best interest of the children in deciding
custody as required by the law of this state. Ash v. Ash, 622 So.2d 1266 (Miss. 1993); Muhammed v
Muhammed, 622 So.2d 1239 (Miss. 1993); and Smith v. Smith, 614 So.2d 394 (Miss. 1993);



Albright v. Albright, 437 So.2d 1003 (Miss. 1983).

1116. To the extent that Chancellor Maski considered Chancellor Grigt's order resjudicata, he erred.
Because no court has conducted a hearing with respect to child custody, we vacate the judgment below and
remand this case to the Chancery Court of Lafayette County before the present sitting chancellors, for a
hearing on the child custody issue and further proceedings consistent with this opinion.

117.VACATED AND REMANDED.

PRATHER, C.J.,, SULLIVAN AND PITTMAN, P.JJ., BANKS, SMITH
AND MILLS, JJ., CONCUR. WALLER AND COBB, JJ., NOT
PARTICIPATING.

1.According to Vitauts M. Gulbis, Annot., Propriety of Awarding Joint Custody of Children, 17
ALR4th 1013, 1016 (1982) "[i]t has been held that the cardina criterion for an award of joint custody is
the agreement of the parties and their mutua ability to cooperate in reaching shared decisons in matters
affecting the child's wdfare." Indeed, in many jurisdictions, joint custody may not be awvarded where the
parties do not consent to or dedireit. In re Marriage of Neal, 155 Cal.Rptr 157 (Ca.Dt.Ct.App. 1979)
(joint lega custody was an abuse of discretion where the parties had not agreed to it); Imesv. I mes, 367
N.E.2d 1075 (Ill. App. Ct. 1977) (where parents agreed that only one parent should have custody, trid
court's award of joint custody reversed); In re Marriage of Burnham, 283 N.W.2d 269 (lowa 1979);
In re Marriage of Handy, 605 P.2d 738 (Or.Ct.App. 1980); Berlin v. Berlin, 428 A.2d 1113 (V1.
1981).

Other courts have held that an award of joint custody is an abuse of discretion where the evidence showed
that the parents could not cooperate. R.1.H. v. J.A.B., 642 S0.2d 482 (Ala.App. 1994); Hunter v.
Hunter, 540 So.2d 235 (Fla. Dist.Ct.App. 1989); Flournoy v. Flournoy, 546 So.2d 617 (La.App.
1989); Wonser v. Wonser, 415 A.2d 881 (N.H. 1980); Mastropole v. Mastropole, 436 A.2d 955 (N.J.
Super.A.D. 1981); Braiman v. Braiman, 378 N.E.2d 1019 (N.Y. 1978); Bergson v. Bergson, 414
N.Y.S.2d 593 (N.Y.App.Div. 1979); Malonev. Malone, 842 SW.2d 621 (Tenn.Ct. App. 1992).

Cooperation between the parents is paramount even in jurisdictions where there is a presumption that joint
custody isin the best interest of the child. Yelverton v. Yelverton, 621 So.2d 36 (La. App. 1993);
Rosenfeld v. Rosenfeld, 529 N.W.2d 724 (Minn. Ct. App. 1995).



