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MCMILLIN, CJ.,FOR THE COURT:

1. Ruby Bufkin, having been convicted and sentenced for felony shoplifting, has appeded her
convictionto this Court. She contendsthat thetrial court committed reversible error in permitting the jury
tolearn of her prior shoplifting convictionsduring the prosecution’ scase-in-chief. Shefurther contendsthat

one of the prior incidents of shoplifting relied upon by the State to raise the leve of the offense to afelony



occurred outside the statutory period, thus reducing her conviction to a misdemeanor offense. We find
these issues to be without merit and affirm the conviction.

92. In this apped, Bufkin does not directly chalenge the jury’ sfinding that she actudly committed the
act of shoplifting that forms the underlying basis for the indictment. Therefore, it is unnecessary to review
the proof asto these dements of the crime. Wewill, rather, proceed directly to the issues presented in the

appedl.

l.
Condgdeaations of Timein the Matter of Incluson of Prior Convictions

113. In order to condtitute felony shoplifting, the State must show that the conviction was “athird or
subsequent shoplifting conviction.” Miss. Code Ann. 8 97-23-93(6) (Supp. 2003). That provision of the
code further provides asfollows:

In determining the number of prior shoplifting convictions for purposes of imposing

punishment under this section, the court shdl disregard dll such convictions occurring more

than seven (7) years prior to the shoplifting offense in question.
Miss. Code Ann. § 97-23-93(8) (Supp. 2003).
14. The State presented evidence of two prior shoplifting convictions. Bufkin maintainsthat thetiming
of the earlier conviction was such as to put it outside the seven-year window of subsection (8), thus
reducing the offense to amisdemeanor punishable under Section 97-23-93(5)(b) of the Mississippi Code.
5. For purposesof our andysisof thisissue, we proceed on the basisthat thefollowing factsregarding
potentidly relevant dates are not in dispute: (8) The date of the occurrence giving rise to the earlier
conviction cannot be determined from the record. (b) The date of conviction for that offense is May 31,

1995. (c) The date of the occurrence giving rise to the present charge is January 18, 2002. (d) The date

of conviction for the present charge is November 14, 2002.



T6. Bufkin argues that the dtatute declares the dates of prior convictions as the appropriate
commencement date to determine whether a particular previous offense may be an element of felony
shoplifting; therefore, it isonly gppropriate to use the date of conviction asto the last occurrencein defining
the end of the seven-year period. Under Bufkin's andysis, any shoplifting conviction occurring before
November 14, 1995, would be excluded from consideration under Section 97-23-93(8).

q7. The State counters with the argument that appropriate computation isto cal culate backward from
the date of the last occurrence giving riseto the charge. Sincethedleged shoplifting incident leading to this
indictment occurred on January 18, 2002, the conviction obtained in May 31, 1995, is wdl within the
applicable seven-year period.

T18. Ininterpreting statutory enactments, one of the fundamental rulesof congtructionisthat words shall
be given “their common and ordinary acceptation and meaning.” Miss.Code Ann. § 1-3-65 (Rev. 1998);
Tower Loan of Miss., Inc. v. Miss. State Tax Comm’ n, 662 So. 2d 1077, 1083 (Miss. 1995). Itisin
that light that we review thisissue, which, under the facts of this case, presents a pure question of law.
19. The Missssppi Legidature, in defining the goplicable seven-year period during which prior
occurrences of shoplifting would affect the severity of the defendant’ s punishment, elected to use different
language to set the beginning date of the period from that used to establish the end date. Asto the
commencement of the period, the legidature used the term “conviction,” which we find to be an
unambiguous term for purposesof our analyss. Therecordisplainthat the prior conviction reevant to this
issue occurred on May 31, 1995.

110. However, astothedate marking theend of the seven-year period, thelegidaturein essence defined
it asthe date of “the shoplifting offensein question.” Miss. Code Ann. 8 97-23-93(8) (Supp. 2003). Thus,

the issue presented by thislanguage iswhether the offense occurred for purposes of this statute on the date



of the occurrence or on the date that it was findly adjudicated that the occurrence had, in fact, occurred.
Although in a somewheat different context, the Fifth Circuit has said that “[i]t cannot legdly be known that
an offense has been committed until therehasbeen aconviction.” Holst v. Owens, 24 F.2d 100, 101 (5th
Cir. 1928). However, we concludethat, whether further eventsare necessary to establish with therequisite
certainty that an “offensg” has, in fact, occurred, the playing out of those events does not serve to movethe
date of the offense from the time of the event to thetimethat it isfinaly adjudicated that the eventsactualy
occurred. The subsequent forma adjudication of an offense merely provides the necessary confirmation
that an offense was, in fact, committed &t the alleged time.

11. We, therefore, hold that for purposes of the computations required under Section 8 97-23-93(8)
relating to prior shoplifting convictions, the date of the “offensg” isthe date of the occurrence giving riseto
the charge rather than the date thet it is findly adjudicated that the crimind activity actudly occurred. In
S0 adjudicating, we note that, as the appellant has correctly observed, we are forced to “ compare apples
to oranges’ indetermining critica dates. Thisnecessarily injectsameasureof arbitrarinessinto the equation
and makes the incluson of prior shoplifting events occurring a the margins of the seven-year period
potentialy depend to alarge extent on the promptness of the prosecution in bringing those chargesto trid.
It would appear that the purpose of the statutory schemefor increasing level sof punishment for subsequent
occurrenceswasto detect and punish more severely thosewho have plainly evidenced acertain persstence
intheir crimina endeavors. Inthat light, one might argue that a better measure would have been the period
between the occurrences themsalves since the time of conviction between two crimes by two different
defendants occurring on the same day can vary widdly, yet the evidentiary vaue of the two events to
demongtrate a propengty for crimind activity is essentidly the same. Nevertheess, there is a certain

inherent arbitrariness in establishing any “bright ling” critica date in matters such as this, and we do not



concludethat the method of calculation required by the plain language of the satuteis so arbitrary aswould
compd us to force the strained interpretation on it that would be required to arrive at the result urged by
Bufkin.

1.
Prior Convictions as Element of the Crime

712.  The prosecution was permitted to present to the jury information concerning Bufkin's two prior
shoplifting convictions, and the jury was ingructed thet it had to find that those previous convictions
occurred within the relevant seven-year time period in order to convict of the crime of fdony shoplifting.
113.  Bufkincontendson apped that thiswas error and that the proper way to handle the matter of prior
convictions wasto bifurcate the triad with thetrid court making the necessary determinations regarding the
prior convictions as apart of the sentencing phase of thetrid. She arguesthat permitting the jury to learn
of her prior convictions hopeesdy prejudiced her in the eyes of the jury and raised the possibility that the
jury would convict upon reaching the conclusion that her prior conduct had demongtrated a propensity for
suchcrimind activity. Bufkin daimsthat this congtituted aviolation of Mississppi Rule of Evidence404(b),
which prohibits the admission of evidence of prior bad acts for that purpose.

14. Thisissueiswithout merit. Inthe firs place, it is procedurdly barred since, at trid, Bufkin only
objected to introduction of the prior convictions on the ground that onewastoo remoteintime. Astothe
other conviction, Bufkin's counsd stated that, “\We have no objection to it.” An objection to proposed
evidence must betimely. Entergy Miss., Inc. v. Bolden, 854 So. 2d 1051, 1058 (122) (Miss. 2003).
The objecting party must dso state with some degree of certainty the ground on which the objection is
made, and a falure to articulate some other available ground acts as a waiver as to the undated basis.

Materials Transp. Co. v. Newman, 656 So. 2d 1199, 1203 (Miss. 1995).



115.  Even were there no procedurd bar, we find no merit in the argument. Felony shoplifting is
somewhat akin to felony driving under the influence in that both rly on multiple prior convictions for the
same offending conduct in order to raise the leve of offense from a misdemeanor to a felony. The
Missssppi Supreme Court has plainly stated that, in the matter of DUI offenses, the prior convictionsare
elements of the crime that must be determined by the finder of fact beyond reasonable doubt as a part of
the prosecution’s casein chief. Rigby v. State, 826 So. 2d 694, 700 (19) (Miss. 2002).
116. Inthisingance, thetrid court attempted to ded with the problems arisng under Rule 404(b) by
ingructing the jury asfollows

The Court ingtructs the jury that before you can find the Defendant guilty of the crime for

which sheis being tried, you must find that she has twice previoudy been convicted of the

crimes of shoplifting within the last seven years, and you may not consder evidence of

other crimes as evidence of her guilt in this case.
17. Missssppi Ruleof Evidence 105 authorizesthe court, when evidenceisadmissiblefor one purpose
but not for another, to “redtrict the evidenceto its proper scope and instruct thejury accordingly.” M.R.E.
105. Thejury is presumed to follow the ingtructions given to it by the tria court. Johnson v. State, 475
So. 2d 1136, 1142 (Miss. 1985).
118.  We conclude that the matter of Bufkin's prior convictions was handled properly by thetria court
and that this issue on gpped is without merit.
119. THE JUDGMENT OF THE CIRCUIT COURT OF NESHOBA COUNTY OF
CONVICTION OF FELONY SHOPLIFTING, THIRD OR SUBSEQUENT OFFENSE, AND
SENTENCE OF FOUR YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT
OF CORRECTIONS IS AFFIRMED. COSTS OF THIS APPEAL ARE ASSESSED TO

NESHOBA COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



