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BRIDGES, P.J., FOR THE COURT:

1. Steven Brownlee stood before the Desoto County Circuit Court and faced three charges: (1)
Congpiracy to Commit Grand Larceny; (2) Possession of Larceny Tools, and (3) Attempt to Commit
Grand Larceny. The jury acquitted Brownlee of attempt to commit grand larceny, but found Brownlee

guilty of conspiracy to commit grand larceny and possessionof larceny tools. Brownleefiled amotion for



judgment notwithstanding the verdict or, dternatively, for anew trid. Thetrid court denied that motion.
For congpiracy to commit grand larceny, the circuit court sentenced Brownleeto five yearsinthe custody
of the Mississppi Department of Corrections, but suspended three years of the sentence, leaving two years
remaining. As for possession of larceny tools, the circuit court sentenced Brownlee to five years, but
suspended the sentence pending good behavior.  Though the trid court suspended the sentence for
possession of larceny tools, the tria court fixed the sentences to run consecutively. Aggrieved, Brownlee
gppeds and assarts the following issues:

l. THE TRIAL COURT ERRED IN FAILING TO GRANT THE DEFENDANT'S MOTION
FOR DIRECTED VERDICT AS THE STATE FAILED TO PROVE AN ESSENTIAL
ELEMENT OF EACH OF THE CRIMES CHARGED, NAMELY THAT THEATTEMPTED
TAKING OF PROPERTY WAS “AGAINST THE WILL OF’ OR “WITHOUT THE
CONSENT OF" THE OWNER.

1. THETRIAL COURT ERRED IN FAILINGTO GRANT A LESSER-INCLUDED OFFENSE
JURY INSTRUCTION IN TRESPASS.

1. THE TRIAL COURT ERRED IN INVOKING A SENTENCE GROSSLY
DISPROPORTIONATETO THECRIMECHARGED AND CONSTITUTINGCRUEL AND
UNUSUAL TREATMENT.

Finding no error, we affirm the decison of the circuit court.

FACTS

2. At goproximatdy 2:00 am. on April 15, 2002, Officer Nick Woolsey of the Hernando Police

Department was dispatched to Cars Unlimited, an auto sales lot. Upon arrival, Woolsey saw two men

removing tiresand rims from a Ford automobile. Wool sey watched the menfor threeto five minuteswhile

he waited on another officer to arrive.

113. Sergeant Shane Hllis, also of the Hernando Police Department, parked his car behind Cars

Unlimited, turned hislightsoff, and walked up the hill to the suspects hidden vehicle. With Ellisin place,



Woolsey tried to get closer to the suspects, but they spotted him. When the suspects spotted Woolsey,
Woolsey ordered themto stop. Instead, the suspectsran to their car - where Elliswaswaiting. When Ellis
ordered the suspectsto stop, they solit up and ran. Ellis chased and caught one suspect, Steven Brownlee,
hiding in the kudzu. The other suspect got away.
14. A search of Brownlee yidded a screwdriver and a smdl flashlight. Ellis and Woolsey inspected
the Ford that the suspects were near. The Ford wasjacked up on both sides and a four-way lug wrench
was on the ground near the passenger side of the car. Inthe suspectscar, Ellis saw atirethat matched the
other tires on the jacked-up Ford - even the rims were the same. Mike Pounders, manager of Cars
Unlimited, testified that the Ford, owned by the business, was intact when he left for the night on April 14,
2002.
ANALYSS

THE TRIAL COURT ERRED IN FAILING TO GRANT THE DEFENDANT'S MOTION

FOR DIRECTED VERDICT AS THE STATE FAILED TO PROVE AN ESSENTIAL

ELEMENT OF EACH OF THE CRIMES CHARGED, NAMELY THAT THEATTEMPTED

TAKING OF PROPERTY WAS “AGAINST THE WILL OF" OR “WITHOUT THE

CONSENT OF" THE OWNER.
5. A motion for directed verdict chalenges the sufficiency of the evidence. Edwardsv. Sate, 797
S0.2d 1049 (114) (Miss.Ct.App. 2001). When oneapped sand chdlengesthe sufficiency of theevidence,
this Court reviewsthat evidenceinthe light most favorable to the State. I d. (quoting McClainv. State, 625
So0.2d 774, 778 (Miss. 1993)). Wereverse only if the evidence is such that reasonable and fair-minded
jurorscould only find the accused not guilty. 1d. (citations omitted). 6. Brownlee arguesthat the
areuit court should have granted his motion for directed verdict because out of the three witnesses that

tetified for the State, none of those witnesses testified that the dleged taking was without the consent of

or agang the will of the owner. Brownlegstheory centers on the notion that there must be some evidence



or testimony that he lacked permission to take the property, otherwise one must assume that he had
permisson. Thisargument lacks merit.

7. Beforegoingintotoo muchdepth onthisissue, we note that Brownlee was convicted of conspiracy
to commit grand larceny and possession of larceny tools. Conspiracy is a recognition by at least two
people that they have a common plan or agreement to commit a arime and the intent to further their
common purpose. Newell v. State, 754 So.2d 1261 (111) (Miss.Ct.App. 1999) (citations omitted). A
conspiracy agreement may be inferred from the circumstances, thus conspiracy may be established by
circumgantial evidence. Id.

118. One proves possession of larceny tools by showing (1) adaptationand desgn of the tool for taking
and carrying away the property of another, (2) possession of such tools by one with knowledge of their
character, and (3) agenerd intent to use or employ them in taking and carrying away another’ s property.
See Pamphlet v. Sate, 271 So.2d 403 (Miss. 1972).

T9. Neither conspiracy to commit grand larceny, nor possession of larceny tools requires proof of a
"teking" - permissive or otherwise. Failure to prove that the attempted taking waswithout consent implies
an dement of attempted grand larceny, for which Brownlee was acquitted. Even if it were necessary to
prove lack of owner consent, resolution of that issue isirrelevant to Brownleg' s convictionfor conspiracy
to commit grand larceny and possession of larceny tools. Accordingly, there can be no error for lack of
proof of ataking without consent if it is not even necessary to demondirate a taking.

9110.  For the sake of closure, we assume ar guendo that some degree of proof indicating lack of owner
consent is necessary. The evidence showed that Brownlee and the other unidentified congpirator (1) hid
their car, (2) attempted to remove tiresfrom avehiclein acar lot a two o'clock in the morning, and (3)

tried to escape when confronted by authorities. Combined with the fact that no witness testified that



Brownlee did have permisson to remove the tires, a jury could reasonably infer that Brownlee lacked
permission or consent. Regardless, that the State did not present direct testimony that Brownlee lacked
consent isirrdlevant. Neither of the crimes under which Brownlee was convicted depend upon a positive
showing of such.

1. THETRIAL COURT ERRED IN FAILINGTO GRANT A LESSER-INCLUDED OFFENSE
JURY INSTRUCTION IN TRESPASS.

11. Brownlee requested a lesser-included offense ingtruction on trespass and argued that while the

State’ s proof indicated attempted grand larceny, the same evidence could prove trespass, aswell. The

circuit court declined to ingtruct the jury according to Brownlee's request. Brownlee argues that the

decisionwas erroneous because thejury did not hear evidencethat indicated lack of owner consent. Thus,

Brownlee draws the conclusionthat the jury could have found that Brownlee was merely trespassing and

had no intent to commit grand larceny.

12.  We cannot see how Brownlee experienced prejudice from the trid court's decison. Again,

Brownlee was not convicted of attempted grand larceny. How could Brownlee experience prejudice

wherethetrid court did not grant alesser included offenseingructionif Brownleewas not convicted of the

“greater offense” that implies that lesser included offense? Accordingly, Brownlee suffered no prejudice

due to the circuit court’ s denid of Brownlee's requested ingtruction. Thisissueis meritless,

1. THE TRIAL COURT ERRED IN INVOKING A SENTENCE GROSSLY
DISPROPORTIONATETO THECRIMECHARGED AND CONSTITUTINGCRUEL AND
UNUSUAL TREATMENT.

113. Brownleearguesthat his sentenceis grosdy disproportionate to the crimescharged becausehe had

no prior felony convictions and that there are many more serious crimes for which he would have received

alesser sentence. Thisargument is not well-taken.



914.  ThisCourt will generdly refrain from disturbing a sentence unless it exceeds the statutory limitsas
prescribed by law. Edwards v. State, 615, So.2d 590, 597 (Miss. 1993). Section 97-17-35 of the
Missssppi Codesetsthe pendty for possession of larceny tools. That Section setsthe pendty for violation
a amaximum of five yearswithinthe custody of the MDOC. Miss. Code Ann. 8 97-17-35 (Rev. 2000).
Conspiracy to commit grand larceny is codified at Section 97-1-1 of the Mississippi Code. A violation
carries a sentence of no more than five years. Miss. Code Ann. § 97-1-1 (Rev. 2000). Accordingly, this
Court would disturb Brownlee' s sentenceif Brownleereceived a sentence greater thanfive yearsfor either
one of histwo convictions.

115. For conspiracy to commit grand larceny, Brownlee was sentenced to five years, with three
suspended. For possession of larceny tools, the circuit court sentenced Brownleeto fiveyearswith dl five
suspended. Asit currently stands, Brownleeis sentenced to atota sentence of two yearsfor both crimes.
Thus, Brownleeg's sentence is dearly within statutory limits and is not disproportionate to the crimes for
which he was convicted.

116. THEJUDGMENT OF CIRCUIT COURT OF DESOTO COUNTY OF CONVICTION
OF COUNT | OF CONSPIRACY TO COMMIT GRAND LARCENY AND SENTENCE OF
FIVEYEARSWITHFIVEYEARSSUSPENDED; COUNT || OF POSSESSION OFLARCENY
TOOLS AND SENTENCE OF FIVE YEARS WITH THREE SUSPENDED, WITH
SENTENCESTO RUN CONSECUTIVELY, ALL IN THE CUSTODY OF THE MISSI SSI PPI
DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO DESOTO COUNTY.

KING, C.J,, LEE. PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



