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BRIDGES, P.J., FOR THE COURT:
1.  AudrdaPopeHannadied on November 16, 1999. Prior to her death, Ms. Hannaexecuted awill
and acodicil to that will. Thewill and codicil were admitted to probate in the Monroe County Chancery
Court. Certain heirs chalenged Ms. Hanna s testamentary capacity at the time she executed her codicil.

Following a hearing on the matter, the chancdllor determined that Ms. Hanna fully understood the terms



of her codicil. Additiondly, the chancellor determined that Ms. Hanna had the necessary testamentary
capacity to enact the codicil to her will. Asaresult, the chancellor dismissed the heirs chdlenge of Ms.
Hanna s codicil. Aggrieved, the heirs appedl. Finding error, we reverse and remand.

FACTS AND PROCEDURAL HISTORY
12. Ms. Hanna executed her last will and testament on October 24, 1989. In her will, Ms. Hanna
named her sster, Frances Pope Bdlard, asthe executrix of her estate. Over ten years later, Ms. Hanna
executed acodicil to her will. In her codicll, Ms. Hannaleft dl of the property inher estateto Ms. Balard.
If Ms. Bdlard predeceased Ms. Hanna, Ms. Hanna wanted her property to go to Jane Bdlard Bingham,
Frances Ballard’ s daughter.
113. Ms. Ballard predeceased Ms. Hanna. Pursuant to Ms. Hanna's codicil, Jane Bingham stood to
receive the property in Ms. Hanna's estate. Ms. Hanna's will and codicil were submitted before the
Monroe County Chancery Court for probate. However, Thomas Houston Bdlard, WilliamClay Balard,
Jr., Wayne Pope, Martha West and Jon Paul Balard filed a petition to revoke probate of Ms. Hanna's
codicil. As mentioned above, the chancellor eventudly dismissed that chdlenge to Ms. Hanna's codicil.
The petitioners gpped and damthe chancellor erredin: (1) finding Ms. Hanna had testamentary capacity
to executethe codicil, (2) falingto find that FrancesBdlardhad a confidentid reaionship withMs. Hanna,
and (3) finding that the codicil was vdid. Additiondly, the petitioners clam that the chancellor abused his
discretion by resolving the matter prior to the close of evidence.
14. Jane Bdlard Binghamhas not filed aresponse brief. However, Dondd R. Bingham, Jr. provided
this Court with correspondence. Mr. Bingham reports that Jane Ballard Binghampassed away. Further,
Mr. Bingham, the executor of Jane Balard Bingham' s estate, offered to settle the petitioners gpped and

will contest by rdinquishing any clam Jan€' s edtate has agang Ms. Hanna s estate.  According to Mr.



Bingham, the only asset inM's. Hanna sestateisreal property inMonroe County, Missssppi. Despite Mr.
Bingham'’s offer of settlement, the petitioners denied to accept Mr. Bingham's offer.
ANALY SIS

5. Since Mr. Bingham did not file a brief in this case, this Court has two dternatives before it, as
discussed in W.T. Raleigh v. Armstrong, 165 Miss. 380, 380, 140 So. 527, 527-28 (1932).

When the record is complicated or of large volume, and the case has been thoroughly

briefed by gppellant with a clear satement of the facts, and with gpplicable citations of

authorities, so that the brief makes out an gpparent case of error, we will not regard

oursalves as obliged to look to the record or to search through it to find something by

which to avoid the force of gppdlant's presentation, but will accept appellant's brief as

confessed and will reverse. Or when the record is in such condition that we can

conveniently examine it, and when upon such an examination we can reedily perceive a

sound and unmigtakable basis or ground uponwhichthe judgment may be sefely affirmed,

we will take that course and dfirm, thereby to that extent disregarding the default of

appellee. But when, taking into view the argument presented by appellant, the basis or

grounds of the judgment, and the facts in support of it are not apparent, or are not such

that the court could withentire confidence and safety proceed to affirmance, the judgment

will be reversed without pregudice.
T6. Here, the record isinaconditionthat dlowsfor convenient examination. However, Mr. Bingham,
as the executor of Jane's estate, expressed hiswillingness to rdinquish any dam Jane may have had to
what he believes to be the only asset in Ms. Hanna's estate. As Mr. Bingham declined to contest this
apped and expressed his intent to part with the only asset in Ms. Hanna' s etate, he seems to waive any
damtoMs. Hanna s estate. Accordingly, this Court reversesthe chancellor’ sdecisionwithout prejudice
and renders judgment for the appellants.
7.  We note that the appdlants only chalenged the probate of Ms. Hanna's codicil - leaving Ms.
Hanna swill unchdlenged. Ms. Hanna swill stated “1 hereby devise and bequeath unto my sister, Frances
Pope Bdlard, of Aberdeen, Missssppi, dl of my property red, personal and mixed and wheresoever

gtuated.” No other heir is mentioned in Ms. Hanna's will. “Lapsed persondty and redty go into the



resduary clause of thewill, if thereis one, and if not, to the decedent'sheirsat law.” Matter of Estate of
Mason, 616 So.2d 322, 329 (Miss. 1993). Accordingly, we remand to the Monroe County Chancery
Court to distribute Ms. Hanna s estate pursuant to the Mississppi laws of intestate succession.

18. THE JUDGMENT OF THE MONROE COUNTY CHANCERY COURTIS
REVERSED. THE MATTER ISREMANDED TO THE MONROE COUNTY CHANCERY
COURT PURSUANT TO THE TERMSOF THISOPINION. ALL COSTSOF THISAPPEAL
ARE ASSESSED TO THE APPELLEE

KING, C.J,, LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



