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SULLIVAN, PRESIDING JUSTICE, FOR THE COURT:

L. This case arises out of a November 4, 1993, accident involving a school bus driven by Thornell
Coleman and an automobile driven by Michad Triplett, with his mother Ethd Triplett and niece Ashley
Gray riding as passengers. The two vehicles were traveling in opposite directions on Ella Waker Road in
Magee, Mississppi. Each party claimed that the other crossed over the center linein the road into the
other's lane. The result was a head-on collision, the front |eft of each vehicle striking the other. Ms. Triplett's
hip was broken, and her C-2 vertebrain her neck was fractured, requiring her to wear ahao for three
months. Ashley and Mr. Triplett each sustained minor injuries, and both vehicles were substantialy
damaged.

2. The Tripletts and Sheilla Gray, Ashley's mother, filed their complaint against Coleman and the Smpson
County School Digtrict on August 15, 1994, in the Smjpson County Circuit Court. The defendants filed
their answer and counterclaim on September 29, 1994, and the plaintiffs filed their answer to the



counterclaim on November 3, 1994. After holding a hearing on the matter on September 10, 1996, Circuit
Court Judge Robert G. Evans found that Mr. Triplett was 65% negligent and that Mr. Coleman was 35%
negligent in causing the accident. Coleman and the Smpson County School Didtrict gpped to this Court,
arguing that there was insufficient evidence to support the tria court's decison. The appellees assart that the
appedl isfrivolous and request this Court to invoke Rule 38 of the Missssppi Rules of Appellate Procedure
and award them attorney's fees and costs of appedl.

STATEMENT OF THE LAW

WHETHER THE TRIAL COURT'SCALCULATION OF NEGLIGENCE WAS SUPPORTED
BY SUFFICIENT EVIDENCE IN THE RECORD.

113. The appdlants maintain that the trid judge erred in finding them partidly a fault, because the physica
evidence dl supportsther postion that Michad Triplett crossed the center line in the road. They contend
that Mr. Triplett's negligence was the sole proximate cause of the accident.

14. The gppellants point to Mississppi case law gating that physica evidence is afforded more weight than
conflicting eyewitness testimony. "[W]here the photographs contradict the plaintiff's tenuous theory of an
accident, the plaintiff's theory will not support ajury verdict." Johnson v. City of Pass Christian, 475
S0.2d 428, 431 (Miss. 1985). See also Gunn v. Grice, 204 So.2d 177 (Miss. 1967); Claibornev.
Greer, 354 So.2d 1109, 1110-11 (Miss. 1978). The appellants a so point to Woodward v. Bangs, 234
$S0.2d 633 (Miss. 1970), in which we held that the jury's verdict in favor of the defendant was supported

by the evidence where the parties versons of the events causing the collison were in "hopeless conflict,” but
the defendant's position was supported by the testimony of two Mississippi Highway Petrol officers who
investigated the accident. Woodward, 234 So.2d at 633-34.

5. In this case, the testimony of the partiesis completely at odds as to the cause of the collison, each sde
claiming that the other crossed the center line in the road. The appellees theory was that Mr. Coleman was
late picking up the children on his bus route on the morning of the accident, and was therefore traveling too
fast around the curve of the road. The testimony of al three gppellees placed the time of the wreck around
8:00 am., and Officer Tom Delancy's accident report supported their estimate. Also, Mr. Coleman's
brother, M.C. Coleman, testified that Thornell was up after midnight the night before the accident drinking
beer in ther yard.

6. Mr. Coleman, on the other hand, testified that the wreck occurred between 6:30 and 6:45 am., asa
result of the Triplett car's brakes locking up, causing it to cross the center line in the road and skid into his
bus. He denied staying up late the night before and stated that he was only going about twenty to twenty-
five miles per hour on the curve where the accident occurred. His estimate of the time of the wreck was
corroborated by the testimony of Howard Westhersby, the Trangportation Director of the Smpson County
Schoal Digtrict, and Jack McAlpin, Mendenhall High School principa and Mr. Coleman's boss at the time
of the accident. Mr. Coleman's testimony that the bus remained on the proper side of the road was
supported by Officer Delancy's findings at the accident scene, including amark on the shoulder of the road
indicating the pogition of the bussright rear tire upon impact, damage to the buss steering mechanism that
would have prevented steering after impact, the buss position off of the road upon his arriva at the scene,
and the location of the mgjority of the wreck debris on the buss side of the road. When Officer Delancy



questioned Mr. Triplett at the accident scene, Mr. Triplett told him that he applied his brakes when he saw
the school bus come around the curve, his brakes locked up, and he skidded into the bus. Based upon his
investigation, Officer Delancy concluded that the bus was clearly on its sSide of the road a the time of the
colligon.

7. A trid judge's "findings of fact on conflicting evidence cannot be disturbed by this Court on gpped
unless we can say with reasonable certainty that these findings were manifestly wrong and againg the
overwhelming weight of the evidence" Richardson v. Riley, 355 So0.2d 667, 668 (Miss. 1978). See also
Puckett v. Stuckey, 633 So.2d 978, 982 (Miss. 1993).

The reviewing court must examine the entire record and must accept, "that evidence which supports
or reasonably tends to support the findings of fact made below, together with al reasonable inferences
which may be drawn therefrom and which favor the lower court's findings of fact." Cotton v.
McConnéell, 435 So.2d 683, 685 (Miss.1983) (quoting Culbreath v. Johnson, 427 So.2d 705,
707-708 (Miss.1983)). That there may be other evidence to the contrary isirrelevant.

Par Indus., Inc. v. Target Container Co., 708 So.2d 44, 47 (Miss. 1998).

118. As asserted by the appellants, the evidence presented at trid did support afinding that the Triplett car
was the vehicle which crossed the center line in the road causing the accident here. However, there was
aso aufficient credible testimony to find that Mr. Coleman was peeding, because he was running late on the
morning in question. Mr. Coleman's speed could have been a contributing cause to the severity of the
accident, making him jointly lidble for the plaintiffs injuries. As aresult, we find that the judge's calculation

of the percentage of negligence attributable to each party was not manifestly wrong or against the
overwheming weight of the evidence.

WHETHER APPELLEESARE ENTITLED TO COSTSAND ATTORNEY'SFEES UNDER
RULE 38.

119. The appellees request this Court to award them attorney's fees and cogts of gpped under Rule 38 of the
Missssppi Rules of Appellate Procedure. Under the facts of this case, there was alegitimate question asto
the amount of negligence attributable to each party. We therefore hold that the appellants gpped is not
frivolous and does not warrant imposition of Rule 38 sanctions.

CONCLUSION

110. The appd lants are correct in their assertion that the evidence presented at tria supported afinding that
the collison was caused by Michadl Triplett crossing the center line in the road. However, because there
was dso sufficient evidence showing that Mr. Coleman may have been running late and speeding, we find
that the trial judge's findings of negligence by both parties was not manifestly wrong or againgt the
overwhelming weight of the evidence.

111. AFFIRMED.

PRATHER, CJ., PITTMAN, P.J., BANKS, McRAE, ROBERTS, SMITH, MILLSAND
WALLER, JJ., CONCUR.






