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LEE, P.J., FOR THE COURT:
PROCEDURAL HISTORY AND FACTS
1. On November 8, 1998, Timothy Roachwas arrested for burglarizing the home of Ruth Marbury
in Jackson, Mississppi. A neighbor of Marbury, Johnny Barksdde, saw Roach exit Marbury’s house
carying atdevison. The police were notified and apprehended Roach a short distance from Marbury’s

resdence. The police found severd items belonging to Marbury on Roach’s person and in his car.



92. Roach was indicted on April 8, 1999, for the crime of breaking and entering adwelling and as an
habitual offender. On October 13, 2000, Roach was tried and convicted by ajury in the Hinds County
Circuit Court. Roach was sentenced as an habitual offender to serve twenty-five yearsin the custody of
the Missssppi Department of Corrections without the possbility of parole, probation or sentence
reduction. Aggrieved, Roach appedls to this Court asserting nine issues. (1) he wasillegdly detained by
the State; (2) thetrid court erred by failing to dismissthe indictment; (3) he was denied a speedy trid; (4)
he did not recaive afair trid; (5) the verdict was againgt the overwhemingweight of the evidence; (6) the
trid court erred in refusng his circumdantia evidence instruction; (7) he was illegaly sentenced as an
habitua offender; (8) thetrid court erred in failing to provide him with a hearing on his motion for anew
trid; and (9) he did not receive effective assstance of counsd.
DISCUSSION
13. We firg note that, dthough Roach’ s gppellate counsd haswrittenthe mgjority of the brief, Roach
hasinterspersed his own arguments for specific issues throughout the brief. The State hasmoved to strike
the pro se portions of Roach’s brief and requeststhis Court to stay the briefing schedule pending anorder.
We declineto do so.
. WASROACH ILLEGALLY DETAINED BY THE STATE?

14. In hisfirst issue on gpped, Roach argues that he wasiillegdly detained by the State. Specificdly,
Roach contends that, pursuant to Rule 6.03 of the Uniform Rules of Circuit and County Court, he was not
provided with the complaint against him and was dso denied a preiminary hearing. Roach was arrested

on November 8, 1998. As of December 9, 1998, the State had not produced a copy of the affidavit,



complant or warrant against Roach; thus, amunicipa court judge released Roach from jail on December
12, 1998.
5. Roach’s argument is correct. However, the Supreme Court has stated that the failure to provide
a prompt initid appearance does not necessarily entitle a defendant to have his conviction reversed.
Chapmanv. California, 386 U.S. 18, 22 (1967). Furthermore, Roach must prove that his defense was
prejudiced by the denid of a prdiminary hearing in order to reverse his conviction. See Esparaza v.
State, 595 So. 2d 418, 423 (Miss. 1992); Lee v. Sate, 759 So. 2d 1264, 1266 (f11) (Miss. Ct. App.
2000). Roach has not done so. Infact, Roach failsto mention any pregjudiceto his defense other than the
mere assartion that Rule 6.03 was violated. We find this issue to be without merit.

[1. DID THE TRIAL COURT ERR BY FAILING TO DISMISS THE INDICTMENT?
T6. In his second issue, Roach has smply attached a copy of a motion entitled “motion for defective
indictment” which he previoudy filed inthetria court. Roach, in fact, has filed two motions to dismiss the
indictment, both of which were denied. Roach contends that the indictment was fatdly defective because
it falled to oecificdly state where the offense occurred.  Specificdly, Roach argues that the indictment
should have stated Ruth Marbury’ s address. The indictment stated as follows:

That TIMOTHY ROACH in said District, County and State on or about the 8"

day of November, 1998 did wilfully, unlawfully, felonioudy and burglarioudy break and

eqter the dwdling house of Ruth S. Marbury with the intent to commit a crime therein, to-

. totake, steal and carry away persona property of RuthS. Marbury thenand there

gtuation in said dwelling house.. . . .

7. According to Rule 7.06 of the UniformRulesof Circuit and County Court, an indictment “shdl be

aplan, concise and definitewritten statement of the essential facts congtituting the offensecharged and shdll



fully notify the defendant of the nature and cause of the accusation.” It is clear from reading the indictment
that Roach was informed of the charges againgt him, induding whenand where the crime was committed.
We cannot find that falure to ligt the specific address of the dwdling, when the person from whom the
property was taken is named in the indictment, iserror. See, e.g., Triplett v. State, 910 So. 2d 581, 583
(T6) (Miss. Ct. App. 2005). Thisissue iswithout merit.
[1l. WAS ROACH DENIED A SPEEDY TRIAL?
18. In histhird issue on gpped, Roach asserts that his right to aspeedy trid was violated. AsRoach
appears to address both his congtitutiond right and statutory right to a speedy trid, we will address both.
Our standard of review in dams of speedy trid violationsis asfollows
Review of a speedy trid claim encompasses the fact question of whether the trid delay
rose from good cause. Under this Court's standard of review, this Court will uphold a
decision based on subgtantia, credible evidence. If no probative evidence supports the
trid court's finding of good cause, this Court will ordinarily reverse. The Sate bearsthe
burden of proving good cause for a speedy trid delay, and thus bears the risk of non-
persuasion.
Deloach v. Sate 722 So. 2d 512, 516 (112) (Miss. 1998) (citations omitted).
a. Statutory right to a speedy trial
T9. Roach briefly mentions that his statutory right to aspeedy trid was violated under Mississppi Code
Annotated Section 99-17-1 (Rev. 2000), which states as follows:
Unless good cause be shown, and a continuance duly granted by the court, all
offenses for which indictments are presented to the court shdl be tried no later than two
hundred seventy (270) days after the accused has been arraigned.

Roachwasarraigned on June 11, 1999, and was not tried until October 12, 2000, well over the 270 day

deadline. However, we have held thet if adefendant failsto raise the statutory right to aspeedy trid within



270 days of his aragnment, he acquiesces to the dday. Mimsv. State, 856 So. 2d 518, 522 (11)
(Miss. Ct. App. 2003); Malonev. State, 829 So. 2d 1253, 1257 (11) (Miss. Ct. App. 2002). See also
Walton v. Sate, 678 So. 2d 645, 649-59 (Miss. 1996). Thisargument is without merit.

b. Constitutional right to a speedy trial
110.  The United States Supreme Court in Barker v. Wingo, 407 U.S. 514 (1972), employed a four
pronged baancing test indetermining whether adefendant had been deprived of hisright to a speedy trid.
Thefour prongsare (1) length of delay, (2) the reason for the delay, (3) the defendant’s assertion of his
right, and (4) prejudice to the defendant. Arthur v. State, 735 So. 2d 213 (111) (Miss. 1999). Welook
to these factors as they apply to Roach’s case.
f11. Roach’s congtitutional right to a speedy tria attached at the time of his arrest, which was on
November 8, 1998. Roach was released sometime in December 1998, and not indicted until April 8,
1999. Although Roach was not incarcerated prior to his indictment, the length of delay until histrid in
October 2000, was well over eght months. As our supreme court has stated that a delay of more than
eght monthsis presumptively prgudicid, we must look to the next factor. See Deloach, 722 So. 2d at
517 (16).
f12. Thesecond factor requiresthat we look to the reason for the delay. It isapparent from therecord
that Roach had problems with his attorneys. Roach fired hisfirst gppointed counsel and indicated that he
would be hiring counsdl torepresent himsdf. Ultimately, after much ddlay by Roachin finding new counsd,
thetria court had to regppoint another attorney to represent Roach. Thetrid court found that Roach's
actions accounted for a substantia part of the ddlay. We agree and find that this weighs againgt Roach.

SeeWedeyv. State, 872 So. 2d 763, 768 (122) (Miss. Ct. App. 2004). However, therewassome delay



due to the overcrowded docket. Roach’strid date was changed severa times dueto conflicts with other
lengthy trids. An overcrowded docket will not be weighed heavily againgt the State. McGhee v. Sate,
657 So. 2d 799, 802 (Miss. 1995). Asitisapparent that there was reason for delay from both Roach and
the State, we find this factor to be neutral.

113.  Thethird factor concerns Roach’s assertion of hisright to a speedy trid. Roach filed his motion
to dismissfor violationof hisright to aspeedy tria the day beforetrid on October 11, 2000. Wenotethat,
according to the docket, thereis an entry onJune 2, 2000, dating that a pro seletter wasfiled “requesting
to be put on court docket.” However, thisletter isnot included inthe record and Roach himsdf notesthat
itismissng fromtherecord. "A defendant has no duty to bring himsdf totrid . . . . Still he gainsfar more
points under this prong of the Barker test where he had demanded aspeedy trid." Brengettcy v. Sate,
794 So. 2d 987, 994 (1117) (Miss. 2001). The Mississippi Supreme Court has also stated that amotion
for dismissd based on violaion of the right to a speedy trid and a demand for a speedy trid are not
equivdent, with regard to the Barker andyss, as one seeks discharge and the other an immediate tridl.
Perry v. State, 637 So. 2d 871, 875 (Miss. 1994). Seealso Adamsv. State, 583 So. 2d 165, 169-70
(Miss. 1991) (holdingthat demand for dismissa coupled withdemand for ingant trid isinaufficent to weigh
third Barker prong in defendant's favor where motion came after bulk of delay had elapsed). Here, we
have no indication that Roach ever filed a motion demanding a speedy trid, only that he filed amation to
digmiss for violation of his right to a speedy trid prior to trid. We find the third factor weighs against
Roach.

14. The fourth factor concerns prejudice suffered by the defendant. This includes prejudice in

preparing his defense and the loss of liberty he suffered dueto the delay. Perry, 637 So. 2d at 876. The



supreme court has identified three main consderations in determining whether the accused has been
prgudiced by lengthy dday: "(1) preventing oppressive pretrid incarceration; (2) minimizing anxiety and
concern of the accused; and (3) limiting the possibility that the defense will be impaired.” Jefferson v.
State, 818 So. 2d 1099, 1108 (121) (Miss. 2002). Roach does not provide any specific evidence
concerning any anxiety he suffered or any specific injuryto hisabilityto prepare his defense. In fact, after
his motion to dismiss was denied, Roach asked for a continuance in order to prepare his defense, which
thetrid court denied. We find that Roach hasfailed to show any pregjudice, and this factor weighs infavor
of the State.

915.  Our find obligation under Barker isto weigh dl of the factors. "The bdancing test st forth in
Barker must be applied onacase by case basis under the particular facts of the case under consideration.”
Birkley v. Sate, 750 So. 2d 1245, 1253 (1130) (Miss. 1999). While not considering lightly the fact that
adday did exigt, we recognize that Roach failed to assert his right to a speedy trid; did not object to any
delays, other thanfilingthe day before trial amoationto dismissfor falureto provide aspeedy trid; and has,
importantly, failed to show he suffered any actua prejudicedueto the dday. Thus, we cannot find Roach’s
condtitutiond right to a gpeedy trid wasviolated. Thisissueiswithout merit.

V. DID ROACH RECEIVE A FAIR TRIAL?

116. Inhisfourthissue onapped, Roacharguesthat he did not receive afar trial due to the misconduct
of the State. Specifically, Roach contends that the State erred infailing to provide him with a copy of the
origind police report. Roach clamsthat the State provided a copy of the police report which had been
atered by the State. During a hearing on the matter, the trial court determined that the ateration made by

the prosecutor was the addition of one word “recovered” written next to the entry regarding Marbury’s



credit card. Roach requested amidrid, whichwasdenied. Thetrid court alowed Roach additiond time
to restructure his cross-examination of the officer who wrote the report. We can find no error here.
17. Roach dso dams that he is “unsure of what dterations were made by the Prosecutor and what
transpired at trid.” We are unimpressed with Roach’ s assertion as there was a lengthy discussion of the
dteration in the record to which Roach refers. Thisissue is without meit.

V. WASTHE JURY'SVERDICT AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE?

118. Inhisfifthissue on apped, Roach contends that the jury verdict was againg the overwhdming
weight of the evidence. In determining whether ajury verdict is againg the overwheming weight of the
evidence, this Court must accept astrue the evidence which supportsthe verdict and will reverse only when
convinced that the circuit court has abused its discretion in faling to grant a new trid. For this Court to
disturb the verdict on apped, it must be so contrary to the overwhelming weight of the evidence that to
dlow it to stand would sanction an unconscionable injugtice. Bright v. State, 894 So. 2d 590, 592 (18)
(Miss. Ct. App. 2004).

119.  Johnny Barksdde saw Roach exit Marbury’s house, reenter, then exit again carrying Marbury’s
tdevison. The police were notified and were able to gpprehend Roach as he was driving away from
Marbury’ shouse. Roach’ scar contained property belonging to Marbury, and Marbury’ shusband’ scredit
card wasfound in Roach’ spocket. Duringtrid, Roach put on no evidence. Accepting astruetheevidence
supporting the jury’s verdict, we cannot find that dlowing the guilty verdict to stand would sanction an
unconscionable injugtice. Thisissue iswithout merit.

VI. DID THE TRIAL COURT ERR IN REFUSING ROACH'S CIRCUMSTANTIAL
EVIDENCE INSTRUCTION?



920. Inhis gxth issue, Roach argues that the trid court erred in refusing to grant his circumstantia
evidencejury indruction. Roach clamsthat the Statefailed to produce any direct evidence that Roach had
broken into Marbury’s home. “Circumstantia evidence ingtructions are only given when the State is
without a confession or eyewitness to the offense charged.” Myers v. State, 832 So.2d 540, 542 (17)
(Miss. Ct. App. 2002). Direct evidence excludes any necessty for a circumdtantial evidence ingtruction.
Qllivan v. State, 749 So. 2d 983, 992 (120) (Miss. 1999). A back window had been broken, and
Marbury testified that it wasintact prior to her leaving the house. Roach was seen by an eyewitnessexiting
the house with property belonging to Marbury. Furthermore, Roach was apprehended so close to
Marbury’s house that Barksdde was able to point Roach’s car out to the police. Because of the
overwheming direct evidence, we find this issue is without merit.
VII. WASROACH ILLEGALLY SENTENCED AS AN HABITUAL OFFENDER?

921. Inhisseventh issue, Roacharguesthat he was illegdly sentenced as an habitud offender because
he was not given a separate trid pursuant to Rule 11.03 of the Uniform Circuit and County Court Rules.
However, according to the record, after the jury was excused, the trid court conducted aseparate hearing
for the State to present evidence of the two prior felony convictions necessary to sentence Roach asan
habitud offender. The State produced the evidence, Roach failed to object, and thetria court pronounced
his sentence. Thisissue is without merit.

VIIl. DID THE TRIAL COURT ERR IN FAILING TO PROVIDE ROACH WITH A
HEARING ON HISMOTION FOR A NEW TRIAL?

722. Inhiseighthissue, Roacharguesthat thetrid court erred in failing to provide him with ahearingon

his motion for a new trid. Roach filed a pro se motion for a new trial over eight months after tria.



Although this motion was not ruled upon until December 2003, the trial court found Roach’s motion to be
without merit. Hearings on amotion for new trid are discretionary with the trid court. Jordan v. State,
786 So. 2d 987, 1021 (1125) (Miss. 2001). Roach gives us no reason why the trid court abused its
discretion in failing to conduct a hearing on hismotion for anew trid. We are disinclined to guess. This
issue is without merit.

IX. DID ROACH RECEIVE EFFECTIVE ASSISTANCE OF COUNSEL?
9123.  Inhislast issue on appeal, Roach argues that he did not receive effective assstance of counsdl.
For a defendant to successfully prove ineffective assstance of counsd, the defendant must show that the
counsdl's performance was deficient and that the deficient performanceprejudicedthedefense. Strickland
v. Washington, 466 U.S. 668, 687 (1984). Whenadefendant rai sesanineffective ass stance of counsel
clam on direct gpped, the question before this Court iswhether the judge, as a matter of law, had a duty
to declareamidrid or order anew triad sua sponte, onthe basis of trid counsd's performance. Colenburg
v. State, 735 So. 2d 1099, 1102 (8) (Miss. Ct. App. 1999). Roach damsthat histrid counsd was
ineffective for falling to subpoena two of the State’ swithesses, thereby depriving himof hisright to confront
witnesses, and for failing to timely perfect the apped.
924.  Inhisfirg contention, the two witnesses Roach mentions did not testify at trid. Wefail to seehow
Roach’s attorney was deficient in failing to subpoena these two witnesses who did not even testify at trid
agang Roach.
125. Roach’s other contention is that his tria counsdl failed to perfect the appeal. According to the
record, histrid counsd did file atimdy notice of gpped. Although the time between the notice of appeal

and the assgnment of the case to this Court islong, we fail to see how Roach can argue that his gppellate
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rightswere not preserved when, infact, hisappeal isnowbeforethis Court. Furthermore, Roach hasfailed
to show how any actions by histrid counsd prgudiced his defense. Thisissue iswithout merit.

126. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT OF CONVICTION
OF BREAKING AND ENTERING AND SENTENCE OF TWENTY-FIVE YEARSIN THE
CUSTODY OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONSASAN HABITUAL
OFFENDER, ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO HINDS
COUNTY.

KING, CJ.,MYERS, P.J,, IRVING, CHANDLER, GRIFFIS, BARNES, ISHEE AND
ROBERTS, JJ., CONCUR. SOUTHWICK, J., NOT PARTICIPATING.
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