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SOUTHWICK, P.J., FOR THE COURT:

1. William Ray Coallins and Ervin Winters were convicted of armed robbery. Both gpped arguing that their
rights to a speedy trial were violated, that racia bias occurred during jury selection, that severd items of
evidence were improperly admitted, that there was insufficient evidence to support the verdict, and that the
verdict was againg the overwheming weight of the evidence. Winters additiondly argues that his motions
for severance and mistrid should have been granted, and that he was improperly sentenced. We disagree



with dl alegations and affirm.
STATEMENT OF FACTS

2. Two men dressed in black and wearing gloves and ski masks entered a branch of PeopleésBank in
Gulfport. It was mid-morning on a November 1998 day. One of the men vaulted over the counter and
through the framed opening at atdler's sation. The teller, Susan Danko, saw aflash of black, was thrown
backwards into afile cabinet, and became unconscious for several seconds. Once she revived, Danko saw
an individua dressed in black taking money out of her teller drawer and placing it in abag smilar to those
used by the bank. Danko was "pretty sure’ that she saw a gun and thought it similar to a Glock automatic or
semi-automatic. The robbery was recorded by video cameras insde and outside the bank and also by ill-
camera photographs.

913. The other masked individua entered the office of the bank's loan officer, Brennon Johnson. Johnson
was told to get down on the floor and was then struck on the head with a desk drawer. Nothing was taken
from Johnson's office.

4. The two masked individuas fled the bank with over three thousand dollarsin cash. One of the men got
into a black Pontiac Grand Prix driven by athirteen-year-old boy. Severd individuas outside of the bank
became aware of the robbery and gave police a description of the Pontiac. Several minutes later that car
was stopped by police. The only occupant of the car by this time was the young teenager. Cash was in both
the front and back of the car. A black ski mask was found but no gun.

5. The teenage driver later identified the two masked individuds as William Ray Coallins and Ervin Winters.
The automobile was owned by the teenager's mother. His mother had a romantic relationship with Winters.
Winters was arrested the next day. Collins was arrested in Georgia two months later.

6. Both men were indicted for armed robbery. After athree-day trid, both were found guilty. Ther
apped s were deflected here by the Supreme Court. Miss. Code Ann. 8§ 9-4-3 (Supp. 2001).

DISCUSSION

1. Speedy Trial

117. Both defendants claim that their right to a speedy trid was violated. Collins asserted in pre-trid and
pogt-trid motions that his condtitutiona and statutory rights to a speedy tria were violated. Winters only
raised the condtitutiond right in his pre-trid motions, but in a pogt-tria motion he aso asserted the satutory
right. Neither Collins nor Winters discusses the statutory right in his brief. The following is a chronology of
pre-trial events.

11/09/1998 Date of the Armed Robbery.

11/10/1998 Winters arrested.

11/11/1998 Winters makes his initial appearance.

12/02/1998 Didtrict Attorney receives Winters pro se motion for bond relief.

12/14/1998 Winters makes pro se motion for writ of habeas corpus seeking reduction of bond.



12/28/1998 Winters makes pro se motion to proceed In Forma Pauperis filed with the Mississippi
Supreme Court with attached motion for habess corpus relief.

01/19/1999 Collinsis arrested and extradited from Georgia.

02/09/1999 Winters makes a demand for a speedy trid by his attorney Kay Wilkerson.
05/05/1999 Collins makes a demand for a speedy trid (congtitutiona right).
05/14/1999 Winters files notice and motion for bond relief.

06/14/1999 Winters bond motion set for hearing but not heard. Reset for 06/18/1999.
06/18/1999 Winters bond motion reset to 06/28/1999.

06/28/1999 Winters motion for reduction of bond is denied.

07/15/1999 Indictment isfiled.

07/20/1999 Scheduling Order is entered.

07/23/1999 Cdllins attorney, David Powell, signs for and receives discovery.
07/31/1999 Capias served on each defendant.

08/02/1999 Callins attorney, David Powell, sgns for and receives discovery.
08/04/1999 Felicia Burkes substituted as counsel for Winters.

08/06/1999 Scheduling order is entered.

08/09/1999 Collins et for trid on burglary charge. Trid is reset to 10/18/1999 with armed robbery
charge because Collins attorney is not ready. Circuit court granted order for continuance on behaf of
Callins.

08/12/1999 Discovery conferenceis set.
08/13/1999 Winters counsd signs for and receives discovery.

08/16/1999 Collinsisarraigned and trid set for 10/18/1999. Collins was out on bond for burglary of
an automobile when arrested on the present armed robbery charge.

09/16/1999 Order of the Mississippi Supreme Court dismissing Callins motion for appointment of
attorney and right to prliminary hearing.

09/29/1999 Callinsfiles pro se motions to suppress statement of D.C., motion to quash indictment,
motion for a prompt preliminary hearing, motion for bond hearing, and motion for gopointment of
atorney.

10/01/1999 Wintersis set for arraignment and refuses to waive arragnment. Arraignment is reset to
10/04/1999 by circuit court. Trial is set for 10/18/1999. Order for continuance is granted on behalf of



the court.
10/04/1999 Wintersis arraigned.
10/07/1999 Winters makes pro se motions for severance and to reduce bond.

10/08/1999 Collins makes pro se maotions for speedy trid (congtitutiona right) and severance.
Wintersfiles pro se motion to suppress statements of D.C., quash indictment, and separate trial.

10/18/1999 Set for Trid; State announcesit is ready for trid. Defendants announce ready subject to
hearing their motions first. Winters motion to sever is heard and denied. Winters motion to reduced
bond heard and granted. Winters files amotion to dismiss based on violation of congtitutiond and
datutory right to a peedy trid.

10/19/1999 Mation to Amend Indictment is filed.

10/20/1999 State notifies attorneys for the defendants by fax that State is seeking trid date of
11/08/1999 asthe trial will not be reached by end of week. No trial dockets for the weeks of
10/25/1999 and 11/01/1999. Winters attorney agreesto 11/08/1999 trid date if thereis no plea
agreement. If no plea agreement, Winters attorney will seek 02/08/2000 trid date. Collins attorney
not available 11/08/1999 and would like 12/13/1999 trid date. Collins makes apro se motion to
dismissfor violation of conditutiond right to speedy trid.

10/21/1999 Mation to Amend Indictment is heard and granted. Tria not reached dueto tria of
another case. Winters renews his motion to sever, and motion is denied. Winters makes a motion for
further reduction of bond, and the mation is denied. Collins requests that he be appointed new
counsel and Callins counsdl joinsin that request. Request is denied. Winters counsel agreesto
11/08/1999 for tria but Collins counsd has set matters for weeks of 11/08 and 11/15. Weeks of
11/22 and 11/29 are not trial docket weeks. Counsel for Winters has previoudy set matters the week
of 12/06/1999. Trid is reset to 12/13/1999.

10/22/1999 Coallins makes a motion for discovery.

10/26/1999 Collins makes a pro se motion for docket sheet.

12/01/1999 Winters makes a pro se motion for writ of habeas corpus.
12/07/1999 Collins makes a pro se motion for speedy trid (conditutiond right).

12/13/1999 State ready for trid. Defendants announce they are not ready for trid. Winters counsd
makes motion to withdraw as does Collins counsd. Collinsjoins his counsd's maotion to withdraw.
Powdl| informs court that Collins hasfiled two bar complaints againgt him. Court directs that case hold
its place for trid and that Winters counsdl's motion to withdraw to be heard following week. Collins
aso filesapro se mation to dismissindictment daiming aviolation of his conditutiond right to a
speedy trid. Coallinsfilesapro se motion to quash the indictment againg him,

12/20/1999 Neither trial nor motion reached during week of 12/13/1999. State requests by fax that
trial be set for 01/10/2000. Callins counsdl suggests 3/13/2000. No agreement on trid date is
reached as both attorneys are attempting to withdraw and do not want atria date set until the circuit



court hears their motions.
12/23/1999 Winters makes pro se mation to quash indictment.

01/10/2000 Case st for cdl to obtain trid date. The wrong Ervin Wintersis trangported from the jail.
Winters and his younger brother have the same name and are both being held in custody. The caseis
reset for a 01/14/2000 call date and to hear motions to withdraw. The order for continuance is
granted on the behdf of Callins and Winters.

01/14/2000 Winters pro se motion to dismiss indictment for violation of condtitutiond and satutory
right to a speedy trid isfiled. Burkes motion to withdraw set. Court orders Burkesto provide
Winters with copies of case authorities discussing the possibility that a defendant could forfeit the right
to counsdl. Court informs Winters that this case needs to come to tria and that he may forfeit his right
to attorney because of the obstacles he placesin his counse'sway. Motion is reset to 01/21/2000 to
permit Winterstime to review cases. Winters waives his peedy trid rights from 01/14/2000 to
01/21/2000. Collinsis not present. Order of continuance granted on behdf of Collins and Winters.

01/21/2000 Burkes motion to withdraw is reset to 02/21/2000. Burkesisin trial on another matter.
Moation will be heard in Biloxi.

01/24/2000 Winters and Callinsfile pro se notices of hearing motions.

02/16/2000 Winters makes pro se motion to dismissindictment assarting condtitutional and statutory
rights to a speedy trid.

02/21/2000 Burkes motion to withdraw is set in Biloxi. Motion is reset to 03/10/2000 as Winters
was not trangported in first group of prisoners. There is not sufficient time before the ending of the
docket to transport Winters from Gulfport. Burkes is not present. Order of continuance granted on
behaf of Winters.

02/29/2000 Collins makes pro se petition for writ of mandamus to the Mississippi Supreme Court.
03/10/2000 No court is held.

05/23/2000 Motions to withdraw by both counsels for both defendants are heard and granted.
Burkes informs court that Winters has been abusive to her on the telephone and filed bar complaints
agang her because she will not file pogt-trid motionsthat Winters prepared. Winters clams that
Burkes never sent him the discovery packet from the didtrict attorney's office. After being placed
under oath, Winters admits that he received the packet. Both Powell and Burkes are alowed to
withdraw. Sumrall and Souser are gppointed as counsel but are not present. Case reset to
06/12/2000 for cdl. Caseisto be set for tria on 08/21/2000 or 08/28/2000 depending on
availability of newly gppointed counsdl. Order of continuance granted on behaf of defendants.

06/12/2000 Case st for call. Court sets case for 06/13/2000 conference with al counsel. Collins
makes motion to reduce bond, motion to dismiss, motion to suppress, and motion for severance filed.

06/13/2000 Conference with court and al counsd. Motions set for 07/10/2000 and trid is st for
08/28/2000.



06/30/2000 Winters makes amotion for supplementa discovery, motion to dismiss for violation of
condtitutiond right to speedy trid, and motion for fund to hire expert witnessfiled.

07/10/2000 Moations for severance heard and denied. Collins motion to suppressis heard and
denied. Winters motion for supplementa discovery is heard and granted in part and denied in part.
Motions to dismiss for gpeedy trid reset to 07/31/2000.

07/31/2000 Motions to dismiss set.

08/01/2000 Moations to dismiss heard. Order for a continuance granted on behalf of court and
motions reset to 08/14/2000 adlowing State to present additiona evidence.

08/14/2000 Additiona testimony presented in response to motions to dismiss.
08/29/2000 Trid begins.

118. Both Collins and Winters were busly filing motions with the circuit court and Supreme Court despite the
fact that both were represented by counsdl. Winters dso filed lawsuits in federa court against Harrison
County and its sheriff. Those have been dismissed.

a. Satutory Speedy Trial Right

119. "Unless good cause be shown, and a continuance duly granted by the court, al offenses for which
indictments are presented to the court shall be tried no later than two hundred seventy . . . days after the
accused has been arraigned.” Miss. Code Ann. § 99-17-1 (Rev. 2000).

110. Thetrid began 379 days after Callins arraignment and 330 days after Winters arragnment. A
sgnificant part of that delay is attributable to the defendants.

111. The period between arraignment and the first scheduled trid dateis chargegble to the State. That
comprised sixty-three days for Collins and fourteen days for Winters.

112. The origind trial date was October 18, 1999. The State announced that it was ready to proceed. The
defendants announced that they were aso ready subject firg to the hearing of their motions. The motions
kept the trid from occurring, and the next trid date was December 13, 1999. That delay was fifty-six days
and is chargeable to the defendants.

1113. At the next gppointed trid date, both Coallins and Winters counsd moved to withdraw. A ruling on the
motions did not occur until May 23, 2000, a period of 162 days. Of this span of time, approximately
seventy-eight days are attributable to the State. That is because on January 10, 2000, the State transported
the wrong Ervin Winters to the hearing. The next hearing was held January 14, 2000. This four-day delay is
chargeable to the State. Nothing conclusive was decided, and the next hearing set was for March 10, 2000.
However, court was not held on that day, through no fault of the defendants. Thus we assess to the State
the seventy-four days between March 10 and May 23. This leaves eighty-four days of delay atributable to
the defendants caused by either themselves or their counsd.

114. The next period of time is between May 23, 2000, when both attorneys withdrew, and the start of tria
on August 29, 2000. Thisisaperiod of ninety-eight days, dl of which is attributable to the defendants.



1115. The defendants were responsible for 238 days of delay between the times of their arraignments and
tria. Reducing Collins and Winters respective waits by this number of days brings both well below the
270-day threshold dictated by our speedy trial statute. Neither defendant's statutory right to a speedy tria
was violated.

b. Constitutional Right

1116. The congtitutiona right to a speedy trid attaches at the time of arrest, not at arraignment. Atterberry
v. State, 667 So. 2d 622, 626 (Miss. 1995). "[T]he congtitutiond right isaweighing test based upon the
Barker factors, which 'are (1) the length of delay, (2) the reasons for the delay, (3) assertion of the right to
apeedy trid, and (4) prgudice to the defense.™ Sharp v. Sate, 786 So. 2d 372, 380 (Miss. 2001),
referring to Barker v. Wingo, 407 U.S. 514 (1972).

1. Length of Delay

117. There was adelay of 588 days between Collins arrest and trid, and a delay of 658 days between
Winters arrest and tria. Both periods are well in excess of eight months which is presumptively prejudicia
to an accused. Sharp, 786 So. 2d a 380. Thisfactor weighsin favor of both Collins and Winters.

2. The Reasons for Delay

118. The State is responsible for the delay between arrest and the return of the indictment, which was about
elght months as to Winters and six months for Collins. One officer testified that the reason for delay in
seeking an indictment was because of the number of law enforcement agencies and officersinvolved. The
Federal Bureau of Investigation, Mississippi State Highway Patrol, and Gulfport Police Department were
involved. Every officer on daytime duty with the Gulfport Police Department responded to the scene of the
robbery. Each of these officers had to be interviewed. There was aso apparently some delay in receiving
reports from the FBI. There was no evidence that the State intentionally delayed bringing the defendants to
trid. The State dso was responsible for the three month delay between the return of the indictment and the
origind trid date.

1119. The question becomes whether these reasons congtituted good cause. The State has the burden of
investigation and acquiring proof sufficient to support the return of indictments. The courts are "hesitant to
weigh the delay heavily againgt the State where the cause lies with a [tentacl€] of the State," such asthe
State crime lab, rather than with the didtrict attorney's office.” State v. Woodall, 801 So. 2d 678, 683
(Miss. 2001). The cause for delay after the arrest and prior to the indictment was with the investigating
agencies, including the Federa Bureau of Investigation.

120. The mgority of delay thereafter was caused by the multiplicity of motionsfiled by each of the
defendants. These two defendants were represented by five different attorneys during these proceedings. "It
iswdl-settled law in the State of Mississppi that when most of the delay in acaseis attributable to the
many continuances and changing of attorneys by the defense, this factor will weigh againgt the defense in the
baancingtes.” Sharp, 786 So. 2d at 380-81.

121. Wefind that the reasons for the State's contribution to the delay were legitimate. Therefore, the
defendants do not gain any benefit from thisfactor.

3. Assertion of the Right



122. Both defendants asserted their congtitutiond right to a speedy trid. Winters first assertion was
gpproximately four months after his arrest and before he was indicted. Coallins asserted hisright for the first
time amost five months after his arrest. In fact, the defendants continued to file speedy trid motions
throughout the proceedings even when both were seeking to have their attorneys withdraw. These motions
were not set for a hearing until the new counsels were gppointed.

123. The United States Supreme Court has dedlt with asmilar factua Situation. Although the defendantsin
that case had filed numerous speedy trid motions, the Court found that those assertions did not weigh in
ther favor. United Sates v. Loud Hawk, 474 U.S. 302, 314 (1986). The defendants had consumed a
great ded of timefiling "indiputably frivolous' motions Id. The assertion of the right to a speedy trid "must
be viewed in the light of [defendants] other conduct.” 1d.

124. Two commentators have noted "that to have a chance a successfully claiming a speedy trid violation,
the defendant must not only assert the right but must do so in a'sincere fashion." Charles Whitebread &
Christopher Slobogin, Crimina Procedure § 25.04, at 613 (3d ed. 1993). Both Collins and Wintersfiled
petitions with the Missssippi Supreme Court. Collins and Wintersfiled pro se motions with thetrid court,
many of which the trid judge stated that had those motions been filed by their defense counsdl he would
have imposed sanctions. Also, both filed numerous complaints againgt their own counsdl in an attempt to
have them removed.

4. Prgjudicial Delay

1125. Although there is a presumption of prejudice resulting from adday of more than eight months, the
defendants mugt till show actud prgudice. Del.oach v. Sate, 722 So. 2d 512, 518 (Miss. 1998). "[T]he
existence of this presumption, aone, cannot serve as the basis for dismissal of charges againgt a defendant.”
Woodall, 801 So. 2d at 682.

1126. One of Collins motions claimed prgjudice in that the delay "could diminish the ability of defense
witnesses to recal pertinent dates and times that could weaken a possible dibi defense” Winters dleged
that he "experienced anxiety, depresson, mental anguish, and psychologica and mentd distress due to the
delay" and aso that he was unable to remember certain facts and locate dibi witnesses. In their briefs, both
dated that "[s|uch an excessve delay compromises the rdliability of atria in ways that neither party can
prove or identify . . . ." The defendants have wholly failed in their efforts to demondrate any actud
prejudice.

127. After considering the Barker factors, we find no violation of the condtitutiond right to a speedy tridl.
2. Batson Challenges

1128. There were four black progpective jurors. The State used peremptory challenges against two of them.
Apparently at each use of a peremptory chalenge, defense counsdl objected and asserted that the challenge
was racidly motivated. We use the word "apparently” because the peremptory challenges and ensuing
discussion were not made part of the record. After the completion of jury sdlection, thetrid judge stated
that "[w]e need to clear the record.” Thetrid judge Stated that he had found at each defense assertion that
they had made no prima facie case that the State was using its peremptory chalengesin an impermissible
manner.



1129. During the trid judge's effort to "clear up the record,” he stated that he would “take judicia notice thet
since the adminigration of Mr. Carannain this office as D.A., that the Court has not detected any
chalenges of jurors based on race.” It is probably inaccurate to state that this was an exercise of judicia
notice under the rules of evidence. Judicid notice may be taken of facts which are not "subject to

reasonable dispute in that it is either (1) generaly known within the territorid jurisdiction of thetrid court or
(2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned. " M.R.E. 201(b). Whether a didtrict attorney's office engagesin racid discrimination in jury
selection does not seem to fit this evidentiary standard.

1130. What the trid judge referred to was actudly relevant before the 1986 decision that established the
currently relevant analysis for peremptory challenges. Swain v. Alabama, 380 U.S. 202 (1965), overruled
in part by Batson v. Kentucky, 476 U.S. 79, 96 (1986). In Swain, the court rgected an effort to examine
why a prosecutor used peremptory chalenges in a specific trid. However, aclaim of recurring
discrimination required a different response:

We have decided thet it is permissible to insulate from inquiry the remova of Negroesfrom a
particular jury on the assumption that the prosecutor is acting on acceptable consderations related to
the case heistrying, the particular defendant involved and the particular crime charged. But when the
prosecutor in a county, in case after case, whatever the circumstances, whatever the crime and
whoever the defendant or the victim may be, is responsible for the remova of Negroes who have
been sdlected as qudified jurors by the jury commissioners and who have survived chalenges for
cause, with the result that no Negroes ever serve on petit juries, the Fourteenth Amendment clam
takes on added sgnificance. . . . If the State has not seen fit to leave asingle Negro on any jury ina
criminal case, the presumption protecting the prosecutor may well be overcome.

Swain v. Alabama, 380 U.S. at 223-224 (citations omitted).

131. Thisfocus on systematic excluson of minorities over time was reversed two decades later with afocus
on each particular case. Batson, 476 U.S. & 100 (" To the extent that anything in Swain v. Alabama. . . . is
contrary to the principles we articulate today, that decison is overruled.”) What was not explicitly stated is
whether in determining if a prosecutor's benign explanation in aparticular case for using a peremptory strike
was actudly a pretext for racid discrimination, that the decision on credibility had to ignore that judge's past
experience with the prosecutor. The "primary ground for veering from Swain's reluctance to limit use of
peremptories was that it had led the Swain court to conclude that only proof of repeated striking of blacks
over anumber of cases would establish an equal protection violation. Terming this 'a crippling burden of
proof,” the Batson mgority created the three-part process for reviewing the use of the chdlengesina
specific case. Whitebread & Slobogin, Crimina Procedure § 27.04, at 693.

1132. There are largdly unreviewable intangibles that are part of atrid judge's decision on the credibility of a
prosecutor in explaining the basis for peremptory chalenges. For that reason, atria judge is accorded
condderable deference in determining whether an attorney's explanation for using a peremptory chalengeis
truthful or pretextud.

"[A] trid judge's factud findings relative to a prosecutor's use of peremptory chalenges on minority
persons. . . will not be reversed unless they appear clearly erroneous or againgt the overwheming
weight of the evidence." "This perspective iswholly consgstent with our unflagging support of the trid
court as the proper forum for resolution of factua controversies.”



Humphrey v. State, 759 So.2d 368, 384 (Miss. 2000) (citations omitted). "Furthermore, the
determination of discriminatory intent will likely turn on atrid judge's evaluation of a presenter's credibility
and whether an explanation should be bdieved."” Weeks v. Sate, 804 So. 2d 980, 987 (Miss. 2001).
Some of the time the unspoken intangible may be the judge's perception of the prosecutor arising from past
experience. The fact that the judge spoke about this on the record does not by itself cause usto find error.

1133. Even without this statement, the judge had a strong basis to overrule the defense objection. A prima
facie case on racid discrimination that judtifies requiring an attorney to explain the reasons for peremptory
chalengesis usudly quite objective -- has a pattern of striking dl or dmost dl of acertain racia group been
set? Batson, 476 U.S. at 96-97. We do not find that striking two members of the venire and accepting two
cregted that pattern. Thisis particularly true since the judge later stated that "1 have no basis to make a
finding based on the past, but certainly based on the factsin thiscase, . . . there was not a prima facie case
shown or made.”

1134. Defense counsdl argues that the chalenge of one juror was improper because 'l didn't hear him give
any kind of bassfor - - to show that he would be bias or let the death of his son influence him in any way.
And that State, | don't believe, even voir dired him on that issue or anything dse.” Asfor the other juror,
defense counsel gated that the State haan't "given the dightest inkling of any reason for striking him . . . ."

1135. This understanding of the requirement for explaining the basis for a peremptory chalenge is incorrect.
Only if aprima facie case is made must the attorney be put to the test of explaining the basis for the
chdlenges. Carter v. State, 799 So. 2d 40, 46 (Miss. 2001). There was no evidence that the prosecutor
was systematicaly removing most members of a specific race from the jury, nor did the trid judge find that
"the facts and circumstances raised an inference that the prosecutor used his peremptory chalenges for the
purpose of sriking minorities™ Snow v. Sate, 800 So. 2d 472, 478 (Miss. 2001). We find no error in the
conclusion that no prima facie case was made.

3. Evidence
1136. The defendants assign as error the trid court's admission of three items of evidence.
a. Sate's Exhibit S-1

137. State's Exhibit S-1 was a photograph of bank bags found behind an office after the robbery. These
photographs were introduced through the testimony of Sharon Keenan, areceptionist at that office. Keenan
stated that she saw ablack male dressed in black run past her window. Keenan could not see his hands as
he ran past. After seeing the man run past, Keenan and another co-worker stepped out the back door of
the office and saw three beige canvas bank bags by the sdewalk.

1138. The defense objected to the photograph of the bank bags because the State had failed to show any
connection between the bags and the robbery. The State noted that an earlier witness had stated that the
two men ran from the bank carrying beige canvas bank bags. The trid judge overruled the objection. The
tria judge has broad discretion in determining relevance. We review the rulings only asto whether aclear
abuse of discretion occurred. Stallworth v. State, 797 So. 2d 905, 910 (Miss. 2001). Relevant evidence
is "evidence having any tendency to make the existence of any fact thet is of consequence to the
determination of the action more probable or less probable than it would be without the evidence.” M.R.E.
401. This evidence helped tell the story of the robbery. It was likely that someone involved in the robbery



had run pass the office and dropped the bags, even if the witness could not identify either defendant. We
find no error.

b. Sate's Exhibits S-17 and S-18

1139. Both of these exhibits were of money found in the back seat of the Grand Prix. The defense objected
to the introduction of these exhibits on the basis that the bills could not be traced to hills taken from the
bank during the robbery. The "bait" money, money of which the serial numbers were recorded so that it
could be traced in the event of arobbery, were twenty-dollar bills. The money sought to be introduced into
evidence were one- and ten-dollar bills. The defense did not object to the introduction of photographs
depicting the interior of the aleged get-away car with bills strewn across the front and back of the car.

140. Wefind that the failure to object to other evidence of the currency in the vehicle waives objection to
the same evidence in another form. There was evidence that the Grand Prix was connected with the
robbery; loose currency was floating around in the vehicle, which jurors could reasonably infer was unusua
for mogt vehicles. The failure to prove that these bills had to be ones taken in the robbery did not make the
evidence incompetent. The jury had the right to infer that the money was from the bank and had been |eft
behind as larger bills were retained.

4. Weight and Sufficiency of the Evidence

141. Although Collins and Winters both labe this issue as one concerning the weight of evidence, both also
refer to the sufficiency of the evidence. We will consider both kinds of chalenges.

a. Sufficiency of the Evidence

142. When a defendant attacks the sufficiency of the evidence, heis dleging that there is no competent
evidence introduced on one or more dements of the crimes. In determining whether thet istrue, a court isto
consder dl credible evidence in the light most favorable to the verdict, dso making such appropriate
evidentiary inferences as are congstent with the verdict. Drake v. State, 800 So. 2d 508, 516 (Miss.
2001). "We may reverse only where, with respect to one or more of the eements of the offense charged,
the evidence so considered is such that reasonable and fair-minded jurors could only find the accused not

quilty." 1d.

143. Armed robbery requires that the defendant "felonioudy take or attempt to take from the person or
from the presence the persond property of another and againgt hiswill . . . by putting such person in fear of
immediate injury to his person by the exhibition of a deadly wegpon . . . ." Miss. Code Ann. 8 97-3-79
(Rev. 2000). The indictment specified that the deadly wegpon was a handgun. It is only this dement of use
of ahandgun that Callins and Winters chalenge on gppedl.

1144. Collins and Winters argue that there was no credible evidence that a handgun was used in the robbery.
Susan Danko, the teller who was thrown backwards into a file cabinet when one masked assailant vaulted
over her counter, was the only witness who stated that she saw a gun. At one point Danko only stated she
was "preity sure there was agun.” Collins and Winters also point out that no gun was recovered during the
police investigation. Kevin Nugent, a customer indgde the bank at the time of the robbery, stated that one of
the men had a small black object in his hand. When asked if it was a gun, Nugent stated that "[i]f it was, it
wasavery smdl gun. .. andit wasnt . . . highly visble"" The thirteen-year-old driver of the apparent
getaway car testified that he never saw Collins or Winters with any type of weapon.



145. Danko's testimony was from an eyewitness. She was dmost certain that she saw agun in the left hand
of the robber who had knocked her down. As she crawled away from the man, she said to hersdlf, "Please
don't let him shoot anyone." Danko stated that she knew the gun was an automatic because her husband
owns severd guns and she thought it looked like a Glock. Danko was certain that the gun was not a
revolver. On cross-examination, Danko stated that she "would say [she was| positive about the gun
because when | saw it | recognized it to be an automatic weapon . . . ." Danko admitted that the videotape
of the robbery that she reviewed revealed no handgun.

146. A guilty verdict may be based on the uncorroborated testimony of a Sngle witness. Sturdivant v.
State, 745 So. 2d 240, 248 (Miss. 1999). The jury must have found this testimony to be credible. Wefind
that a reasonable and fair-minded juror could have found the robbery was committed with the aid of a

handgun.
b. Overwhelming Weight of the Evidence

147. Both defendants argue that a finding by the jury that a handgun was used in the commission of the
robbery was againg the overwhelming weight of the evidence. Evauating that clam requires that the court
"accept as true the evidence which supports the verdict and . . . reverse only when convinced that the circuit
court has abused its discretion in failing to grant anew trid." Powell v. State, 806 So. 2d 1069, 1081
(Miss. 2001).

148. We have dready discussed the evidence. We do not find any great weight of evidence contrary to the
verdict.

5. a. Motion to Sever

1149. Winters argues that the circuit court erred in not granting him atria separate from that of Collins.
Winters bases his argument on two points: (1) a statement made by Callins that the teenage driver was not
involved in the robbery and (2) Collins outburst in front of the jury near the close of trid. Winters argues
that a statement by Callins to a police officer stating the thirteen-year-old boy was not involved in the armed
robbery, but making no mention of Winters, "could be interpreted to involve Winters." Winters argues that
this statement supports the teenager's testimony that he saw Collins and Winters enter the bank.

150. "[T]he decision whether to grant a severance depends on whether the severance is necessary to
promote afair determination of the defendant's guilt or innocence.” Carter v. State, 799 So. 2d 40, 44
(Miss. 2001). "Where the testimony of one defendant did not tend to exculpate himsdlf at the expense of
another and there does not appear to be a conflict of interest among the co-defendants, severanceis not
required.” Id. at 45. Severance is dso proper where the evidence points more to the guilt of one co-
defendant than the other. Payton v. State, 785 So. 2d 267, 269 (Miss. 1999). Court rules place the
decision whether to grant or deny a severance in non-death pendty cases within the discretion of the trid
court. URCCC 9.03. Unless one can show actual prejudice, atrial court cannot be found to have abused
its discretion. Payton, 785 So. 2d at 2609.

161. Callins statement did not exculpate himsdlf at the expense of Winters. That satement did not even
mention Winters, nor did it imply that a second individua was involved in the robbery. There also does not
appear to be any conflict of interest between Collins and Winters. Neither put on any type of defense.
Neither implied that the other committed the crime. We find that the circuit court did not abuse its discretion



in refusing to grant a severance.
5. b. Mistrial

152. Moments after the jury was returned to the courtroom to receive ingructions, Collins stood up and
claimed that the video of the robbery viewed by the jury was not the origind tape and that he had evidence
to prove his dlegation. The judge told Callins that he was welcome to take the stand. The judge ultimately
ordered Callins removed from the courtroom when he continued claiming that evidence he was holding in
his hand proved hisinnocence. At this point, Winters made a motion for amigtrid, which was denied.

153. Winters clams that this outburst and Callins subsequent remova from the courtroom made it more
likely he would be "convicted because of his association with Callins.” Winters clams that Collins was
alowed to tegtify without being placed under oath and without alowing himself an opportunity to cross-
examine Callins

154. Whether to grant or deny arequest for amistrid is committed to the discretion of the trid court. Show
v. State, 800 So. 2d 472, 486 (Miss. 2001). "Elementary to dl tria proceedingsis the proposition that the
occurrence of any pregjudicialy incompetent matter or misconduct before ajury, the damaging effect of
which cannot be removed by admonition or ingructions, necessitates amigtrial.” Show, 800 So. 2d at 486.
After the jury was excused from the courtroom, a discussion occurred asto Callins dlegations. Collinswas
holding & the time of his outburst photographs that had been in his possession for months. The didirict
attorney, defense attorneys, and defendants agreed to stipulate that the photographs had been provided
prior to trid. The stipulation explained that some photos were stills from the video and others were taken by
a35-millimeter camera a the bank. This gtipulation was read to the jury when it returned.

165. Winters was not prejudiced by Collins outburst. Winters agreed to the stipulation designed to address
theissues that Collins outburst had raised.

6. Sentence

156. Winters assgns as error the circuit court's sentencing him to twenty-five years without the possibility of
parole or probation. The court imposed sentence without the benefit of a pre-sentence investigation or
proof that he met the requirements to be sentenced as a habituad offender.

157. A trid judge may order a pre-sentence investigetion if he has discretion as to sentencing. URCCC
11.02. Winters was indicted under a habitua offender statute that requires that the maximum term for the
charged felony be imposed without possibility of suspension of or reduction in sentence. Miss. Code Ann. 8
99-19-81 (Rev. 2000). The maximum sentence for robbery committed by use of deadly wegpon islife
imprisonment, if ajury so finds. Miss. Code Ann. 8 97-3-79 (Rev. 2000). Where ajury failstofix a
pendty, thetrid judge may sentence an individua for any term not less than three years. Id.

158. Under our rules, a pre-sentence investigation would be discretionary. Thetria judge was not required
to order a pre-sentence investigation. In any event, Winters defense counsd announced that he was ready
to proceed with sentencing. The State moved to introduce the evidence from the trid, indictments, certified
copies of the pen-packs, and sentencing orders on the previous convictions. These were admitted without
objection by Winters counsdl. The Court specificaly asked Winters counsd if he had "anything in the
record that needs to be presented other than what's been presented by the State?' The attorney stated that
he did not. Winters defense counsel now laments that he did not present any "mitigating factors.”



159. Winters dso argues that he did not meet the requirements of the habitual offender status as he "was not
convicted twice previoudy of any felony . . . upon charges separately brought and arisng out of separate
incidents at different times and who shal have been sentenced to separateterms. . . ." Miss. Code Ann. §
99-19-81 (Rev. 2000). Winters was convicted on September 2, 1993, of two separate felony counts of
transfer of a controlled substance and sentenced to a ten-year term for each count. One count was for
cocaine and the other crack cocaine. The sentences ran concurrently.

1160. Concurrent sentences are "separate” terms under section 99-19-81. Jackson v. State, 518 So. 2d
1219 (Miss. 1988). The evidence presented by the State demonstrated that one drug offense took place on
January 8, 1993, and the other on August 7, 1993. These were separate incidents. We find no error in
Winters sentencing.

161. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY FOR
WILLIAM RAY COLLINSOF CONVICTION OF ARMED ROBBERY AND SENTENCE TO
SERVE FORTY YEARS, IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, SAID SENTENCE BEING WITHOUT HOPE OF PAROLE OR
PROBATION ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE TAXED TO HARRISON
COUNTY.

162. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY FOR ERVIN
RAY WINTERS OF CONVICTION OF ARMED ROBBERY AND SENTENCE TO SERVE
TWENTY-FIVE YEARS, IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, SAID SENTENCE BEING WITHOUT HOPE OF PAROLE OR
PROBATION ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE TAXED TO HARRISON
COUNTY.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



